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GEORGE  F.  COMSTOCK,  Chief  Judge. 


SAMUEL  L.  SELDEN, 
fflRAM  DENIO, 
HENRY  E.  DAVIES, 

JOHN  A.  LOTT, 
AMAZIAH  B.  JAMES, 
CHARLES  MASON, 
JAMES  G.  HOYT, 


Judges. 


jQBtlces  of  the  Sapreme  Conii,  and 
«e  <i^Mo  Judges  of  the  Conrt  of 
Appeals,  from  January  1,  1861, 
to  Jannaiy  1, 1801. 


AN  ACT  IN  BELATION  TO  THB  JDDIOIABT. 
[Oh.  980  of  1847.] 

"  §  6.  The  Judge  of  the  Court  of  Appeals  elected  by  the  electors  of  the  State, 
vbo  Shan  have  the  Bhorteet  time  to  serye^  shall  be  the  Chief  Judge  of  said 
courts 

"§  6.  Four  justices  of  the  Supreme  Courts  to  be  judges  of  the  Court  of 
Appeals,  shall  eveiy  year  be  selected  from  the  dass  of  said  justices  having  the 
shortest  time  to  serve;  and  altematelj,  firsts  from  the  firsts  third,  fifth  and 
seventh  judicial  districts,  and  then  from  the  second,  fourth,  sixth  and  eighth 
judicial  districts ;  and  shall  enter  upon  tiieir  duties  as  judges  of  the  Court  of 
Appeals  on  the  first  day  of  Januaiy,  and  serve  as  judges  of  said  court  one 
year." 
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RULES  ADOPTED  JANUARY  26,  1862. 

Rule  24.  The  printed  Calendar  for  the  present  January  Term,  and  for 
each  succeeding  January  Term,  shall  stand  as  the  Calendar  for  the  entire 
year.  Causes  noticed  and  placed  upon  the  Calendar  for  the  January  Term 
of  any  year,  shall  be  considered  as  noticed  for  all  the  subsequent  terms. 
Additional  causes  may  be  noticed  f(»*  the  March  Term,  1862,  which  shall 
be  printed  with  their  appropriate  numbers,  and  annexed  to  the  Calendar. 
After  the  January  Term  in  each  year  hereafter,  no  causes,  except  such  as 
are  by  law  entitled  to  a  preference,  will  be  permitted  to  be  placed  upon  the 
Calendar  without  the  direction  of  the  court 

Rule  25.  Judgments  by  default  will  not  be  allowed;  nor  will  causes  be 
reserved,  or  set  down  for  hearing  upon  a  particular  day,  except  in  extraor- 
dinary cases.  When  a  cause  is  called  in  its  order  upon  the  Calendar,  it 
must  be  either  argued,  submitted  or  passed.  If  either  party  appear  alone, 
he  may,  at  his  option,  be  heard  orally,  or  submit  the  Case  upon  his  printed 
brief  If  the  appellant  only  appears,  he  shall  furnish  the  court  with  the 
usual  number  of  printed  copies  of  the  Case,  and  of  his  Points;  if  the  res- 
pondent, he  shall  hand  to  the  court  the  copies  of  the  Case  served  upon 
him,  and  fourteen  printed  copies  of  his  Points.  The  parly  thus  appearing, 
and  arguing  or  submitting  his  Case*  shall  hand  to  the  derk  a  printed  copy 
of  his  brie^  to  be  deUvered,  whenever  called  for,  to  the  opposite  party, 
who  may  at  any  time  within  twenty  days  after  the  hearing,  fiimish  to  each 
member  of  the  court,  and  serve  upon  the  opposite  party  a  printed  answer 
to  such  brief,  which  may  be  replied  to  in  like  manner  at  any  time  within 
fifteen  days  after  such  service. 

RuLi  26.  The  call  of  the  Calendar  at  the  second,  and  each  subsequent 
term  in  the  year,  will  commence  at  the  point  where  it  terminated  at  the 
previous  term ;  except  that  causes  placed  upon  the  Calendar  at  the  next 
Match  Term,  if  entitled  by  their  date  or  otherwise  to  priority  over  the 
causes  remaining  upon  the  Calendar,  will  be  first  called.  Causes  which 
are  passed  and  which  of  consequence  go  to  the  foot  of  the  Calendar,  will 
resiune  their  original  places  upon  the  Calendar  for  the  ensuing  year. 
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STATE   OF    NEW  YORK, 

Marob.  Teanaa^   1861* 


Coffin  d  alj  Exeoatois,  i;.  Coffin. 

The  publioation  of  a  wiU  may  be  made  in  any  form  of  oommmiioation  bj 
the  testator  to  the  witnesses,  whereby  he  makes  known  to  them  that  he 
intends  the  instrument  to  take  effect  as  his  wiD. 

So,  too,  the  testator's  request  to  the  witnemes,  to  sobsoribe  the  attestation, 
maj  be  made  through  any  words  or  acts  which  dearly  evince  that  desire 
to  them ;  and  the  publication  may  be  inoorporated  with  the  request 

Aocordingly,  where  one  of  the  witnesses,  in  the  presence  and  hearing  of 
the  other,  n^ose  attendanoe  was  by  the  testator's  procurement,  asked 
the  testator,  ''do  yoa  request  me  to  sign  this  [the  pi^er  lying  before 
them]  as  your  will,  as  a  witness  ?  "  and  the  testator  said  ^'  yes" :  JSGsZd^ 
sufficient  as  a  request  to  both  the  witnesses^  and  as  a  publication  of  the 
win 

That  the  draftsman  of  the  will  takes  a  l^;acy  under  it,  is  suspicious  only  in 
connection  with  other  circumstances  indicatiye  of  fraud  or  undue  influ- 
ence. 

Secrecy  in  the  execution  of  the  will,  oontrived  by  the  testator  himself  re- 
garded as  in  no  wise  impeaching  it ;  nor  a  preference  of  collateral  relatiyes 
over  his  wife,  under  the  proved  and  presumable  circumstances  of  the 
case. 

Smith.— Vol.  IX.  2 
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Coffin  V,  CoffixL 

Appeal  from  a  judgment  of  the  Supreme  Court  in  the 
second  distriot,  affirming  a  decision  of  the  Surrogate  of  the 
County  of  Dutchess,  refusing  to  admit  to  probate  the  last  will 
and  testament  of  Trustrum  Coffin,  deceased.  The  testator,  a 
resident  of  the  town  of  Washington,  in  said  county,  died  in 
March,  1867,  leaving  a  widow,  Jane  Ann  Coffin,  and  a  son, 
Henry  T.  Coffin,  about  eleven  years  of  age,  and  no  other  heirs 
or  next  of  kin.  He  left  a  will,  which  was  executed  in  May, 
1854,  nearly  three  years  before  his  death,  whereby  he  disposed 
of  his  estate  and  appointed  his  nephews,  Alexander  H.  Coffin, 
HezekiahR  Coffin  and  BobertQ-.  Coffin,  his  executors.  Theexe- 
cutors  propounded  the  will  for  probate  .before  the  Surrogate, 
which  was  opposed  by  the  widow  and  guardian  ad  litem  of  the 
son,  on  the  following  groimds :  1st  That  the  will  was  not  execu- 
ted according  to  the  requirements  of  the  statute.  2d.  That  it  was 
obtained  by  fraud  and  imdue  influence.  Sd.  That  the  testator 
was  incompetent  to  make  a  wilL  The  executor,  Alexander 
H.  Coffin,  drew  the  instrument  and  attended  the  testator  at  the 
time  of  its  execution.  In  the  course  of  the  proceeding  before 
the  Surrogate,  he  renounced  his  appointment  as  executor,  with- 
drew himself  as  a  party  and  released  or  assigned  a  legacy  which 
the  will  gave  to  him.  Having  taken  these  steps,  he  was  ex- 
amined as  witness  on  the  part  of  the  proponents.  The  decree 
of  the  Surrogate,  refusing  probate,  declared  that  the  will  was 
not  published  or  attested  according  to  the  statute,  and  that  it 
was  obtained  by  fraud  and  undue  influence.  After  affirmance 
of  that  decision,  in  the  Supreme  Court,  the  executors,  Hezekiah 
R  Coffin  and  Bobert  Gt.  Coffin,  appealed  to  this  court  Such 
additional  £etcts  as  are  material  are  stated  in  the  opinion  of  iske 
court 

Homer  A.  Ndson^  for  the  appellants. 

ATnasa  J.  Parker^  for  the  respondents 

OoMSTOOK,  Ch.  J.,  delivered  the  opinion  of  the  court: 
The  objection  that  the  testator  was  incompetent  to  make  a 
will,  being  wholly  unsustained  by  the  proo^  was  abandoned 
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on  the  argament  in  this  court  It  was  urged,  however,  that 
the  execution  of  the  instrument  was  procured  by  fraud  and 
undue  influence,  and  this  point  will  be  first  examined.  It  ap- 
pears that  the  testator,  although  an  aged  man,  and  doubtless 
somewhat  enfeebled  in  his  faculties,  lived  nearly  three  years 
lifter  the  will  was  made,  and  attended  to  such  affiurs  ashehad  to 
transact  At  the  date  of  the  will,  he  was  in  the  enjoyment  of 
bis  usual  healtii.  The  transaction  was  kept  a  secret  from  his 
wife,  and  from  the  domestics  belonging  to  his  household.  They 
were  absent  from  his  house  on  the  day  of  the  execution,  but 
their  absence  and  the  secresy  of  the  act  appear  to  have  been 
contrived  by  himself, 'without  a  suggestion  from  any  other 
quarter.  He  sent  for  his  nephew,  Alexander  H.  C!offin,  who 
resided  some  three  miles  distant^  and  with  whom,  it  seems,  he 
had  a  previous  understanding  in  regard  to  drawing  the  will, 
when  the  circumstances  were  considered  &vorable  to  such  a 
purpose.  Alexander  H.  Coffin  had  prepared  himself  with  a 
book  of  forms,  and  when  sent  for  he  went  to  the  testator's  house, 
drew  the  wiU  and  attended  to  the  formalities  of  execution.  The 
attesting  witnesses  were  two  persons  engaged  in  doing  some 
mechanical  work  for  the  testator,  and  whose  presence  on  that 
day,  so  &r  as  we  know,  was  procured  by  himself  In  aU 
these  circumstances  we  see  no  evidence  of  coercion  or  frttud,  or 
even  of  peisuasion,  which  influenced  the  mind  or  conduct  of  the 
testator.  On  the  contrary,  they  show  very  clearly  that  his  acts 
were  prompted  by  motives  entirely  his  own.  Secresy  and  con- 
trivance may  undoubtedly  be  badges  of  fraud  in  the  execution 
as  well  of  wills  as  of  other  instruments ;  but  when  the  circum- 
stances of  that  character  can  be  clearly  traced  to  the  mind  or 
wishes  of  the  testator  himself  they  cannot  be  received  as  hav- 
ing any  tendency  to  impeach  his  testamentary  dispositions. 

We  have  been  referred  to  the  will  itself  as  directing  an  unu- 
sual, if  not  an  unnatcural,  distribution  of  the  estate  of  the  dece- 
dent, and  as  evincing  the  presence  of  some  undue  and  fraudu- 
lent influence  upon  his  mind.  His  property  was  worth  about 
$55,500.  It  consisted  of  the  farm  on  which  he  lived,  valued 
at  $28,000  f  of  personal  estate  upon  it,  worth  $3,500 ;  and  of 
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bonds,  nxortgagesy  and  other  assets,  esthnated  at$24,000.  His 
collateral  kindred  were  a  sister,  Mrs.  Bider,  and  ten  nephews 
and  nieces,  the  children  of  his  brother.  By  his  will  he  gaye 
to  his  wife,  absolutely,  the  sum  of  $6,000,  and  one-half  his 
furniture,  in  lieu  of  dower.  To  his  son  he  devised  the  fiumcu 
He  gave  him  aldo  the  personal  estate  situated  thereon,  the  other 
half  of  the  fiimiture,  and  $7,000  in  money.  The  value  of  this 
devise  and  of  these  bequests  to  the  son  was  $88,£00i  The 
estate  given  to  him  was,  however,  to  remain  under  the  control 
of  the  executors  until  he  should  become  of  age;  and,  in  case 
he  should  die  before  that  time,  or  without  issue,  it  was  subject 
to  a  limitation-ov^  in  favor  of  his  siste'r  and  his  nephews  and 
niecea  To  his  sister  the  testator  bequeathed  the  sum  of  $8,000; 
and  the  residue  of  his  estate  he  gave  to  his  nephews  and  nieces, 
the  children  of  his  brother,  according  to  certain  proportions 
specified.  The  amount  of  the  residuum  would  be  about  $8,000. 
A.  H.  Ooffin,  who  drew  the  will  and  was  appointed  oim  <^  the 
three  executors,  was  one  of  the  nephews,  and  the  legacy  given 
to  him  was  $400 — ^the  like  sum  being  also  given  to  several  of 
his  brothers  and  sisters. 

In  this  plan  of  distribution  and  limitation,  we  see  nothing 
so  eccentric  or  extraordinary  as  to  justify  an  infisrence  that  it 
was  not  in  harmony  with  the  testator's  own  weU-considered 
wishes  and  intentions.  His  wife  was  so  mudi  younger  than 
himself  that  he  must  have  married  her  at  an  advanficed  period 
of  his  life,  and  she  probably  had  not  participated  in  the  toUa 
and  cares  which  led  to  the  accumulation  of  his  estate.  We  are 
not  informed  of  the  particulars  of  their  domestic  life;  but  that 
confidence  and  affection  on  his  part  were  attended  with  some 
reserve,  is  evident  firom  ^e  circumstance  that  he  did  not  wish 
her  to  be  acquainted  with  the  execution  or  contents  of  his  wilL 
He  gave  to  her,  absolutely,  a  sum,  the  income  of  Which  would 
be  quite  sufficient  for  her  support  Having  done  this,  we  can 
imagine  the  existence  of  motives,  not  at  all  unreasonable,  which 
induced  him  to  prefer  his  own  kindred  to  her,  or  her  kindred, 
in  the  further  dispositions  of  his  estate.  He  recognized  the 
claims  of  a  sister  in  the  legacy  which  he  gave  to  her,  and  also 
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of  his  brother's  diildren  to  a  yeiy  moderate  extent,  after  mak- 
ing tlia  most  ample  proyision  for  his  son.  7%e  contingent  limi- 
tation of  the  son's  share  in  &yor  of  his  sister  and  nephews  and 
nieoes,  simply  exMbits  a  preferenoe  which  we  cannot  pronounce 
an  xumatoxal  one.  And  inasmuch  as  we  find  notiiing  in  Ihe 
will  which  cannot  be  aoooonted  for  accoiding  toeentbnents  and 
a£fectioas  known  to  exist  in  common  life,  and  which  often  influ- 
ence men  in  their  testamentary  acts,  so  we  have  no  right  to 
infer,  without  other  proo^  that,  in  making  such  a  will,  the 
testator's  own  mind  was  not  fblly  and  freely  expressed. 

The  circumstanoe,  tliat  the  nephew  who  prepared  the  will 
was  i^pointed  one  of  the  ezecut(»s  and  is  also  a  legatee,  has 
been  urged  upon  our  consideration.  Facts  of  this  kind  may, 
and  do  often,  yery  justly  excito  the  suspicion  of  courts,  when 
fratud  and  undue  iiifluence  are  alleged.  But  it  is  not  a  rule  or 
principle  in  the  law  of  testaments  that  the  draftsman  of  a  will 
cannot  be  an  executor,  or  cannot  take  a  benefit  under  it  As 
men  quite  generally  appoint  some  of  their  kindred  to  be  their 
exeoutoiB,  the  choice  in  the  instance  brfore  us  does  not  seem 
to  bean  unnatural  one.  Indeed,  tiiere  would  be  some  difficulty 
in  suggesting  a  different  chc^ce,  in  the  actual  circumstances  and 
relations  of  the  testator.  His  son  was  an  in&nt,  and  his  wife 
does  not  appear  to  haye  been  the  object  of  his  testamaitary 
regard,  except  in  the  pecuniary  pioyision  which  has  been  men- 
tioned. To  giye  her,  moreoyer,  the  control  of  the  «on's  estate, 
during  his  minority,  would  not  be  quite  consistent  with  the 
motives  which  dictated  the  ulterior  limitation  in  fistyor  of  his 
own  kindred.  In  respect  to  the  legacy  or  portion  giyen  to  A. 
H.  Coffin,  the  draftsman  of  this  win,  we  find  it  so  moderate  in 
amount,  and  in  such  just  propOTtion  to  the  sums  giyen  to  the 
nine  other  persons  standing  in  the  same  relation  to  the  testator, 
as  to  afford  no  ground  for  inyalidating  the  instrument  or  any 
part  of  it  As  I  haye  obseryed,  there  is  no  rule  of  law  which 
preyents  a  person  who  prepares  a  will  from  taking  a  legacy 
under  it  In  the  language  of  Baron  Parke,  in  BuMn  y. 
Jbr7y(lCurteis'EcaR,  687):  "  All  that  can  be  truly  said  is, 
Aat  if  a  person,  whether  an  attorney  or  not,  prepare  a  will 
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with  a  legaoj  to  himself  it  is,  at  most,  a  suspicions  circum- 
stance, of  more  or  less  weight  according  to  the  &ot8  of  each 
particular  case,  in  some  of  no  weight  at  all,  as  in  the  case  sug- 
gested, yarjring  according  to  circumstances,  for  instance  the 
quantum  of  the  legacy,  the  proportion  it  bears  to  the  property 
disposed  o^  and  numerous  other  contingencies." 

Haying  come,  therefore,  to  the  conclusion  that  the  will  can 
not  be  impeached  on  the  ground  of  fraud  in  procuring  its 
execution,  the  next  inquiry  is,  whether  it  was  published  and 
attested  with  the  requisite  legal  formalities.  The  evidence  on 
this  point  is  that  of  the  two  attesting  witnesses  and  of  the 
draflsman,  Mr.  CoflSn.  According  to  the  testimony  of  the  lat- 
ter, there  can  be  no  doubt  He  has  sworn  to  all  ^tiie  particu- 
lars of  execution,  publication  and  attestation  which  the  statute 
requires.  His  statement,  however,  differs  considerably  from 
that  of  the  two  attesting  witnesses;  and  the  Surrogate,  in  decid- 
ing against  the  will,  seems  to  have  discredited  his  account  of 
the  transaction  in  the  circumstances  where  it  differed  from, 
theirs.  We  have  not  the  advantage  of  seeing  and  hearing  the 
witnesses.  As  the  case  appears  to  us,  witiiout  their  actual 
presence,  we  should  certainly  incline  to  tiiink  the  evidence  of 
Mr.  Coffin  to  be  altogether  the  most  reliable.  That  he  had 
much  greater  intelligence  in  regard  to  a  subject  of  this  nature, 
cannot  be  doubted.  Indeed,  we  have  every  reason  to  conclude 
that  he  had,  before  preparing  this  will,  made  himself  fully 
acquainted  with  the  formalities  which  the  law  required.  From 
his  situation  and  relation  to  the  transaction,  his  attention  must 
have  been  given  to  all  the  particulars;  and  his  evidence  is 
direct  and  positive.  On  the  other  hand,  tiie  subscribing  wit- 
nesses were  called  to  the  presence  of  the  testator  for  the  pur- 
pose of  attestation  only ;  and  their  fidlure  to  state  all  the  &cts 
to  which  tiie  other  witness  deposed  may  not  unreasonably  be 
referred  to  their  want  of  attention  or  of  memory.  They  were 
called  to  testify  some  three  years  after  the  faot;  and  it  is  not 
at  all  singular  that  they  should  have  lost  the  recollection  of 
some  of  the  circumstances.  Such  would  be  our  impressions, 
if  the  hearing  were  now  an  original  one ;  but  we  prefer  to  place 
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the  dedsion  we  make  more  distinotlj  on  the  grotmd  that  the 
Willis  valid  according  to  the  evidence  otike  attesting  witnesses 
alone. 

First,  as  to  the  publication.  The  statute  requires  that  the 
testator,  when  he  subscribes  a  will,  or  acknowledges  its  execu- 
tion to  the  witnesses,  shall  declare  the  instrument  to  be  his  last 
will  and  testament.  (2  B.  S.,  63.)  But  this  declaration  need 
not  be  in  any  particular  form.  Any  communication  of  the 
testator  to  the  witnesses,  whereby  he  makes  known  to  ihem 
that  he  intends  the  instrument  to  take  effect  as  his  will,  will 
satisfy  the  requirement  {Lewis  y.  Lewis^  1  Kern.,  226 ;  Brmh- 
erhoff  V.  Bemsen,  8  Paige,  488;  &  C,  26  Wend.,  825.)  In  the 
case  before  us,  according  to  the  evidence  of  the  two  attesting 
witnesses,  one  of  them  asked  the  testator  if  he  wished  him  to 
sign  or  witness  the  paper  as  his  will;  to  which  the  testator 
answered  in  the  affirmative.  As  both  the  witnesses  were 
present,  this  was  a  good  publication  as  to  both  of  them,  if  good 
as  to  either.  We  think  it  was  sufficient,  because  it  was  in 
substance  a  communication  that  the  paper  was  the  will  of  the 
testator.  There  can  be  no  doubt  that  such  a  declaration  can 
be  made  in  answer  to  a  question,  or  even  by  a  sign.  It  is  only 
required  that  it  be  understandingly  made,  and  this  we  have  no 
reason  to  question  in  the  present  case.  AH  the  circumstances 
surrounding  and  attending  the  transaction  demonstrate  that  the 
testator  perfectly  xmderstood  the  nature  of  the  act  he  was  per- 
forming. 

In  the  next  place,  as  to  the  attestation.  The  statute  requires 
two  witnesses,  each  of  whom  must  sign  his  name  at  the  end 
of  the  will,  at  the  request  of  the  testator.  Confining  ourselves 
to  the  evidence  of  these  two  witnesses,  the  £etcts  appear  to  be 
these :  They  were  present  at  the  testator's  house  on  the  day  in 
question,  by  his  own  procurement,  and  for  the  purpose,  as 
there  is  reason  to  believe,  of  witnessing  his  will.  When  the 
instrument  was  r^dy  for  execution  and  attestation,  they  were 
summoned  to  the  room  where  the  matter  was  transacted.  They 
came  there,  saw  the  testator  subscribe  his  name,  and  signed 
their  names  as  witnesses.    Before  doing  so,  one  of  them  asked 


Digitized  by 


Google 


16  CASKS  IN  THB  COURT  OF  APPEALS. 

CofBa  «L  CofflM. 

ike  ieetator  if  he  requested  him  to  aign  tiie  will  as  a  wifiiLefiS; 
to  which  he  answefed  in  the  affirmative.  Both  the  witaesaes 
then  proceeded  to  sign;  the  draftsman  denoting  the  place  whea<e 
their  names  were  to  be  written.  The  testator,  the  draftsman 
and  the  witnesses  were  all  at  one  table,  and  in  dose  prox- 
imily  to  each  other.  The  request  to  attest  the  will  was  in 
answer  to  the  question  ihns  put  bj  one  of  the  witnesses,  and 
no  oth^  or  difieient  commnnication  was  made  to  the  other. 
Taking  this  as  sabstantiallj  the  true  statement  of  the  £eu^  the 
objection  whidi  has  been  urged  is,  that  one  of  the  witnesses 
attested  Ihe  instrument  without  any  request  made  by  the  testa- 
tor. Now,  the  itotute,  it  is  true,  dedares  that  eadi  witness 
must  sign  on  such  request  But  the  manner  and  form  in  which 
the  request  must  be  made,  and  the  evidence  by  which  it  must 
be  proved,  are  not  prescribed.  We  apprehend  it  is  clear  that 
no  precise  form  of  words,  addressed  to  each  of  the  witaiesses 
at  the  very  time  of  lihe  attestation,  is  Squired.  Any  coamm 
nication  importing  such  request,  addressed  to  one  c^  ihe  wit* 
nesses  in  the  presence  of  the  other,  and  which,  by  a  just  con* ' 
struction  of  all  the  oiroumstances,  is  intended  for  both,  is^  we 
think,  sufficient  In  tins  case  both  the  witnesses,  by  the 
direction  or  with  the  knowledge  of  the  testator,  ware  summoned 
to  attend  him  fbr  the  purpose  of  witnessing  his  will.  Thegr 
came  into  Us  presence  accordingly,  and,  in  answer  to  the 
inquiry  of  one  of  them,  in  which  the  singular  instead  of  a 
plural  pronoun  was  used,  he  desired  the  attestation  to  be  madei 
In  thus  requiring  both  the  witnesses  to  be  presen4^  and  in  thus 
answering  the  interrogatory  addressed  to  him  by  cme  of  them, 
we  think  that  he  did,  in  ^Eect,  request  them  both  to  become 
the  subscribing  witnesses  to  the  instrument  Any  other  inter- 
pretation of  his  language,  «id  of  the  attending  circumstances, 
would  be  altc^th^  too  narrow  and  precise. 

Another  point  urged  upon  the  argument  deserves  a  brief 
consideration.  The  statute,  in  separate  and  independent  clauses, 
besides  the  subscription  of  the  testatCH*,  requires  that  he  shall 
dedare  the  instrument  to  be  his  will,  and  shall  request  the 
witnesses  to  sign  it    In  this  case  the  publication,  and  the 
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request  that  the  witnessea  shoiiXd  olgii  it  aa  suqI^  are  both 
included  Si  the  testatai's  answer,  when  aaked  whethei?  he  wished 
to  have  the  paper  attested  as  his  wilL  But  thjis  objection,  we 
think,  is  not  &taL  All  that  the  ^tute  require  is,  that  the  act 
of  publication^  and  the  act  of  requesting  the  witnesses  to  sign, 
shflJl  both  be  performed.  These  acts  aire  distinctin  thdr  nature 
or  quality,  but  their  performanxae  may  be  joint  or  connected 
If  a  testator  should  say  to  the  witnesses,  "  I  desire  you  to  attest 
this  instrument  as  mj  last  will  and  testament,"  the  la^guage 
would  import,  not  only  a  request,  but  St  cle«r  publication  of 
the  will.  This  point  has  been  so  held  by  M^r*  3bai>F09I>,.  the 
late  learned  Surrogate  of  New  Yoxk,  and  for  reasons  entirely 
satisfeotory.  (8  Bradf,  853.) 

On  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
Supreme  Court  and  the  sentence  of  the  Surrogate  must  both 
be  reversed,  without  costs  of  the  litigation  to  either  party,  and 
the  proceedings  remitted  to  the  Surrogate,  with  ^  direction  to 
admit  the  will  to  probate, 

Lon,  J.,  took  no  part  in  the  decision ;  all  the  otiier  judges 
ooneurring. 

Ordered  aeoordin^yk 


Talbot  etoL  v.  Talbot,  knpleaded;  S^ 

An  order  of  the  Supreme  Ck)iirt^  reyersing  a  Surrogate's  decree  admitting  a 
will  to  probate,  for  error  in  law,  and  remitting  the  proceedings  to  the 
SujTOgate,  IB  a  final  detarmination  in  the  Supreme  Oour^  and  ia  i^^eala- 
ble  to  this  oourt 

A  widow,  cited,  but  who  does  not  appear  or  oontest  the  probate  of  her 
husband's  will,  is  a  competent  witness  for  the  contestants,  a^  against  the 
objection  that  she  is  a  party  to  the  proceeding;  and  no  formal  order, 
dJamiasing  her  as  a  party,  or  otherwise  providing  for  her  eTaminalaon,  is 
necessary. 

Where,  on  the  hearing  before  the  Surrogfkte,  there  ia  gf^nenJ  ew4enoe  id 
the  execution  by  the  husband  of  a  previous  wiU,  luider  which  the  widow 
would  take  the  same  provision  as  under  the  will  offered  for  probate,  the 
validity  of  the  first  wiU  is  to  be  assumed  in  support  of  the  oompetenoy 
of  the  vTidow,  aa  against  the  %)jeolion  of  interest 
Smith.— Vol.  K.*  3 
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Appeal  from  a  judgment  of  the  Supreme  Court,  in  the 
fourth  district,  reversing,  on  appeal,  a  decision  of  the  Surro- 
gate of  Essex  county,  hj  which  the  will  of  Edward  Talbot, 
deceased,  was  admitted  to  probate.  The  deceased  left  a  widow, 
Mary  Talbot;  two  sons,  Edward  (who  was  made  executor,  and 
who  propounded  the  will  for  probate)  and  Charles,  who  con- 
tested it;  a  daughter,  Jane  Barnes.;  and  the  children  of  two 
deceased  daughters.  By  the  will,  dated  May  7,  1853,  there 
was  given  a  l^acy  to  his  wife  of  $1 ;  one  to  Jane  Barnes  of 
$200;  one  to  Charles  Talbot  of  $300;  small  legacies  to  the 
testator's  grandchildren ;  and  the  residue  was  given  to  his  son 
Edward.  It  was  shown  that  the  deceased  died  worth  from 
four  to  five  thousand  dollars  in  real  and  personal  property. 
The  Surrogate  issued  a  citation  in  the  usual  form,  directed  to 
the  widow  and  next  of  kin  by  name.  On  its  return,  the  pro- 
ponent and  Charles  Talbot,  Mrs.  Barnes  and  her  husband,  and 
other  legatees,  appeared  before  the  Surrogate  and  contested  the 
probate ;  but  nothing  is  said  as  to  any  appearance  by,  or  on 
behalf  o^  the  widow.  The  formal  execution  and  attestation 
of  the  will  was  proved  by  the  subscribing  witnesses,  Israel  A. 
and  Solomon  Conery.  They  were  cross-examined  by  the 
counsel  for  the  contestants ;  and  other  witnesses  were  examined 
on  either  side  upon  the  question  of  testamentary' capacity,  and 
on  the  allegation  by  the  contestants  that  the  deceased  was 
intoxicated  at  the  time  he  signed  the  will.  Some  of  the  testi- 
mony was  given  with  a  view  to  show  undue  influence  on  the 
part  of  Edward  Talbot  It  appeared  that  the  deceased  had 
executed  a  former  will,  some  time  during  the  preceding  year, 
before  the  same  attesting  witnesses,  and  that  it  had  been  kept 
for  him  by  Solomon  Conery,  one  of  these  witnesses.  On  the 
occasion  of  executing  the  will  in  controversy,  and  immediately 
after  it  had  been  signed  and  attested,  the  deceased  called  for 
the  former  one,  and,  on  its  being  given  to  him,  he  burned  it 
This  will  difiered  from  the  last  one  in  giving  somewhat  larger 
legacies  to  his  children  and  grandchildren,  other  than  his  two 
sons,  and  he  made  those  sons,  together,  residuary  legatees. 
The  nominal  legacy  to  the  widow  was  the  same  in  both  wills. 
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While  producing  their  evidence,  the  contestants  called  the 
widow  of  the  deceased  as  a  witness,  but  she  was  not  received. 
The  statement  in  the  return,  in  this  respect,  is  in  these  words: 
''Bobert  S.  Hale,  on  behalf  of  the  contestants,  offered  as  a 
witness  llaiy  Talbot,  the  widow  of  the  deceased,  to  prove  the 
incapacity  of  the  deceased  to  make  a  will,  and  to  prove  undue 
influence  on  the  part  of  the  propounder,  Edward  Talbot,  in  its 
procurement  The  witness  is  excluded,  and  the  contestant 
excepts." 

The  evidence  is « further  alluded  to  in  the  opinions.  The 
appeal  to  the  Supreme  Court  was  by  Charles  Talbot  and  Mrs. 
Barnes  and  her  husbandj  and  the  widow  and  the  other  legatees 
were  made  respondents.  The  widow  answered  the  petition 
of  appeal,  admitting  therein  that  the  Surrogate's  decree  was 
erroneous.  The  judgment  of  reversal,  by  the  Supreme  Court, 
according  to  the  opinion,  proceeded  upon  the  ground  that  the 
objection  to  the  witness  was  for  interest,  and  that  the  ruling 
was  unwarranted,  because,  as  it  was  considered,  the  interest 
of  the  widow  was  balanced,  she  taking  only  a  nominal  l^acy 
by  the  terms  of  each  of  the  two  wills.  If  the  last  will  was 
pronounced  against,  the  other^  it  was  thought,  would  be  esta- 
blished, so  that  she  would  not  gain  or  lose  by  the  decision. 

From  the  judgment  of  reversal,  the  proponent,  Edward 
Talbot^  appealed  here. 

Avffusius  0.  Hand^  for  the  appellants. 

Amasa  J.  Parker,  for  the  respondents. 

Selden,  J.  Where  an  order  or  decree  of  a  Surrogate,  ad- 
mitting a  will  to  probate,  is  reversed  by  the  Supreme  Court 
upon  a  question  of  fiwst,  and  an  issue  is  awarded  to  be  tried  at 
the  Circuit,  no  appeal  will  lie  to  this  court,  for  the  reason  that 
the  order  of  the  Supreme  Court  is  not  final.  The  matter  is 
still  pending  in  that  court,  and  may  be  again  brought  before 
the  general  term,  upon  exceptions  taken  at  the  trial,  or  after 
motion  to  set  aside  the  verdict.    But  it  is  otherwise  where  the 
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Supreme  Court  reverses  the  order  for  error  in  law,  and  rendtB 
the  proceedings  back  to  the  Surrogate.  The  order  of  reversal 
in  such  a  case  is  a  &ial  determination  of  the  proceeding  in  the 
Supreme  Court  Nothing  remains  to  be  done  in  that  court ; 
and  if  a  new  appeal  is  brought  from  a  second  decree  of  the 
Surrogate,  it  is  a  proceeding  de  novo,  and  not  a  continuance  of 
the  first  appeal  Hence,  after  the  Supreme  Court  had  corrected 
its  error  in  this  case,  in  ordering  an  issue  to  be  tried  at  the 
Circuit,  instead  of  remitting  the  proceedings  to  the  Surrogate, 
the  order  made  became  appealable  to  this  court  {Messerve  v. 
Sutton,  8  Comst,  546.) 

Upon  the  hearing  before  the  Surrogate,  the  parties  contest- 
ing-the  will  oflFered  Mary  Talbot,  the  widow  of  the  testator,  as 
a  witness  to  impeach  the  will,  on  the  ground  of  fraud  and 
undue  influence  and  of  want  of  testamentary  capacity.  The 
witness  was  objected  to  and  excluded,  and  the  contestants 
excepted  to  the  decision.  If  the  Surrogate  was  right  in  exclud- 
ing this  witness,  we  should  be  compelled  to  look  into  the 
evidence  to  see  whether  he  was  also  right  in  his  conclusion 
upon  the  question  of  capacity  and  undue  influence ;  but  i^  as 
the  Supreme  Court  has  held,  he-was  wrong  in  such  exclusion, 
then  his  decree  was  properly  reversed,  and  it  becomes  unne- 
ceesary  to  examine  the  case  at  large. 

Was  Mary  Talbot,  then,  a  competent  witness?  The  dbjeo- 
tion  to  her  competency  is  placed  upon  the  grounds,  1.  That 
she  was  a  party  to  the  suit  or  proceeding,  and  thetefore  incom- 
petent; and,  2.  That  she  was  interested  in  the  result  of  the 
decision  to  be  made. 

The  Supreme  Court  was,  perhaps,  right  in  assuming  that 
those  sections  c^  the  Code  which  relate  to  the  examination  of 
parties  and  interested  persons  as  witnesses,  do  not  apply  to 
proceedings  in  Surrogates'  courts.  It  has  been  so  held  by  that 
oourt  in  several  cases  in  which  the  question  has  arisen,  and,  as 
it  will  not  affect  the  result,  I  shall,  for  the  pulposes  of  the 
present  case,  adopt  that  conclusion.  It  is  doubtftd  whether 
the  widow  could  be  considered  as  a  party  to  the  proceeding 
before  the  Surrogate,  in  such  a  sense  as  to  require  her  exda- 
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sion,  eren  under  the  strict  legal  rule  whieh  prohibits  parties 
from  being  examined  as  witnesses.  It  is  true,  she  was  included 
in  the  citation;  but  die  was  not  among  those  who  contested 
the  probate  of  the  will,  nor  did  she  appear  at  all  at  the  hear^ 
ing. 

But,  conceding  that  she  was  to  be  regarded  as  a  party  within 
the  rule,  her  examination  should,  neyertheless,  have  been  per- 
mitted, unless  she  had  some  interest  in  the  question  to  be 
determined.  Although  section  897  of  the  Code  has  no  appli- 
cation to  the  rule,  still  that  section  is  merely  in  affirmance  of 
the  equitable  rule  which  previously  obtained  in  the  Court 
of  Chancery ;  and  there  is  no  reason  why  that  rule  should  not 
be  applied  to  proceedings  in  Surrogates'  courts,  which  partake 
more  nearly  of  the  nature  of  equitable  than  of  legal  actions. 
It  was  unneeessaiy  to  observe  the  forms  prescribed  by  the 
Court  of  Chancery  in  such  cases.  Those  forms  were  adopted 
for  the  sake  of  convenience  merdy,  and  were  in  no  respect 
essential  to  the  application  of  the  rule. 

The  admissibility  of  Mrs.  Talbot  as  a  witness,  therefore, 
depended  entirely  upon  the  question  of  interest  If  interested, 
she  was  incompetent  upon  that  ground  alone,  as  section  898 
of  the  Code  did  not  apply,  and.  tiie  act  of  1867  had  not  then 
been  passed.  She  was,  no  doubt,  interested  to  defeat  the  will 
sought  to  be  proved,  unless  the  Supreme  Court  was  right  in 
assuming  tiiat  the  e£fect  of  the  subversion  of  that  will  would 
be  to  revive  and  establish  a  previous  will,  under  which  her 
rights  and  interests  would-be  identical  with  tiiose  under  the 
wiU  in  ccmtroversy. 

It  is  said,  on  the  part  of  the  appellant,  that  there  was  no 
proof  that  the  first  will,  spoken  of  by  the  witoess  Conery,  had 
been  duly  executed.  It  is  true,  the  proof  in  regard  to  its  exe- 
outiooL  is  not  veiy  explicit  The  testimony  on  that  subject, 
however,  was  drawn  out  by  the  appefllant  himself  Conery, 
the  witness,  was  the  person  who  drew  both  the  wills.  It  is 
evident,  from  his  testimony,  that  he  perfectly  imderstood  the 
requirements  of  the  statute.  He  swears  that  the  first  will  was 
executed  by  the  testator,  and  that  he,  together  with  another 
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person,  ^gned  it  as  witnesses.  He  also  says  that  the  appellant 
himself  called  upon  him,  the  witness,  to  draw  the  second  will, 
saying,  at  the  same  time,  that  his  £sither  was  going  to  make  a 
new  will,  and  adds  that  the  appellant  had  previously  told  him 
that  the  testator  talked  of  getting  the  witness  to  draw  another 
wilL  The  cross-examination  of  the  witness,  Conery,  on  this 
subject  appears  to  assume  that  the  testator  had  made  a  previous 
will,  and  that  his  object  in  getting  Conery  to  draw  the  will  in 
question  was  to  change  the  disposition  of  his  property  made  in 
the  prior  will.  This  is,  I  think,  sufficient  to  establish,  prima 
faciej  that  the  first  will  had  been  properly  executed. 

But  it  is  suggested  that,  although  the  first  will  was  duly 
executed  according  to  the  forms  prescribed  by  the  statute,  it 
does  not  follow  that  it  was  a  valid  will.  It  might  still,  upon 
being  propounded  for  probate,  be  rejected,  upon  the  ground 
of  the  incapacity  of  the  testator,  or  as  having  been  obtained 
by  firaud  or  undue  influence.  Hence,  it  is  insisted,  by  some 
of  my  associates,  that,  until  the  first  will  was  proved  and  esta- 
blished as  a  valid  will,  it  could  not  be  assumed  that  its  effect 
would  be  to  neutralize  the  interest  of  the  widow.  This  posi- 
tion, however,  cannot,  in  my  view,  be  sustained.  A  vnU,  in 
all  respects  duly  executed  according  to  law,  is,  prima  fade,  a 
valid  will,  and  must  be  so  regarded  until  the  contrary  is  shown. 
The  burden  of  proo^  in  all  such  cases,  lies  upon  the  party 
denying  its  validity.  The  question  might  be  very  clearly 
presented  in  this  form.  Suppose,  upon  the  trial  of  an  issue  in 
a  suit  at  law,  a  witness  is  offered  who  appears,  prima  fade,  to 
have  an  interest  in  the  event  of  the  action,  and,  to  remove  the 
objection,  it  is  proposed  to  show  a  will,  in  all  respects  properly 
executed :  would  it  be  a  sufficient  objection  to  the  evidence 
that  the  will  had  not  been  proved,  and  that  it  might  turn  out 
to  be  invalid?  I  think  not  Objections  upon  the  ground  of 
interest  have  been  firequently  met  at  the  Circuit  by  the  intro- 
duction of  bonds,  notes,  and  other  instruments,  which  have 
never  been  judicially  established ;  and  I  am  not  aware  that  ah 
objection  for  that  reason  has  ever  been  sustained.  It  is  ^s  true 
of  such  instruments  as  of  wills,  that  they  may  be  void  for 
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incompetency,  for  fraud,  and  other  causes ;  but  such  invalidity 
is  not  to  be  presumed.  The  law  assume  the  contrary,  until 
the  invalidity  is  shown.  There  is  no  reason  why  wills  should 
be  made  an  exception  to  this  rule ;  and  I  have  met  with  no 
authority  to  that  effect 

It  follows,  that  the  Supreme  Court  was  right  in  holding  that 
the  widow  had  no  interest  in  the  matter  concerning  which  she 
was  offered  as  a  witness,  and,  hence,  that  she  was  improperly 
excluded  by  the  Surrogate.  The  order  appealed  from  must, 
therefore,  be  affirmed. 

Davdes,  Lott,  James  and  Hoyt,  Js.,  concurred. 

Denio,  J.  (Dissenting.)  The  alleged  error  of  the  Surrogate 
mainly  relied  on  by  the  counsel  for  the  contestants  is,  that  the 
widow  of  the  deceased  was  improperly  excluded  when  offered  as 
a  witness  on  their  behalf  This  ruling  is  sought  to  be  sustained 
by  the  counsel  of  the  present  appellant,  not  only  on  the  ground 
of  interest,  which  the  Supreme  Court  assumed  to  form  the 
basis  of  the  Surrogate's  determination,  but  because,  as  alleged, 
the  witness  was  incompetent  on  account  of  being  a  party  to  the 
proceeding.  It  is  impossible  to  say  on  what  ground  the  Surro- 
gate held  the  widow  incompetent  No  objection  on  the  part  of 
the  proponent,  to  her  being  sworn,  is  stated;  but  the  Surro- 
gate, so  fiir  as  appears,  excluded  the  witness  of  his  own  motion. 
The  objection  of  interest  is  not  alluded  to,  nor  any  opportunity 
given  to  obviate  it  by  a  release  or  otherwise,  if  it  existed. 
The  objection  that  the  witness  was  incompetent  as  a  party  to 
the  proceeding,  if  a  good  one,  was  patent,  and  did  not  require 
to  be  pointed  out  The  officer  had  the  record  before  him,  and 
of  course  knew  the  precise  relation  which  the  witness  sustained 
to  the  litigation ;  and  if  the  law  did  not  permit  a  person  thus 
situated  to  be  examined,  it  was  quite  correct  for  the  judge  to 
exclude  him,  unless  the  opposite  party  should  consent  to  her 
being  received.  The  first  inquiry,  then,  is,  whether  she  was 
incompetent  on  account  of  being  a  party  to  the  proceedings, 
irrespective  of  any  question  of  interest    At  law  the  nile  was 
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weU  ^aitabliBlied  4ihat  a  part^- io  a  srit  <x>tdd  not  be  reoeived  as 
aintoeBBj'W'heth^hex^winlieirestedornol^  ^Padkr.  TkeMdyer, 
Ac,  qfNeU)  Tw*k,  8  Oomi^,  489 ;  Oow.  )&  Hill's  Notes,  184^  187, 
1548.)  In  Ohaaaicery  the  rtile  iseems  to  have  been  the  same, 
subject,  however,  to  the  exception  that  If  a  defendaait  desire 
to  examine  a  oo-^efendaift  he  might  have  an  o«der  allowing  him 
to  do  so  on  showi&g  by  affidavit  that  tiie  party  songkt  to  be 
madea  witness  wss  nt>tinMre0tied!in  themeHster  4o  whddi  he  was 
tobee:]tamined.  Wheveeiieh^ttxlerwa&obtaimedfiiepuly  might 
be  examined,  subject,  however,  to  all  olojjections  te  his  oompe- 
tency  other  than  that  he  was  a  party  to  the  suit  (Chancery  Eules 
of  1844,  Bnle  78.)  If  iDeing  a  party  ^wtae  not,  prima  fade,  a 
disqualification,  it  would  not  be  necessary  to  obtain  an  order; 
but  the  question  upon  lecehring  liis  tedtdmony  would  be  the 
same  whidh  arises  when  any  |>€irBon  is  proposed  <to  be  exomiiied. 
A  complainant  Cannot  be  examined  on  behsQf  of  a  oo-eoni- 
plainant  {EcJ^brdw.  DeKay,  >6  Paige,  565.)  Proving  la  will 
before  the  Surrogate,  under  the.  statute,  is  nott  strictly  a  suit  in 
court,  though  it  is  a  judicial  linquiry  of  tiaie  «anie  general 
character.  The  executor,  or  other  partj  iprepounding  itbe 
alleged  will,  is  squired  to  proouife  and  serve  a  oitatian,  in  the 
nature  of  process,  against  all  .persons  who  would  be  entitled  to 
a  share  of  the  successiooi  in  case  «of  intestacy.  The  persons 
oitod  may  orimi^  not,  on  the  whole,  be  interested  to  cppose 
the  probate,  and  tiiqr  may  appear,  or  abstain  from  appearing, 
according  as  their  interests  may  seem  to  them  to  require;  or 
some  of  fthose  interested  to  defeat  the  alleged  wiU  may  stay 
away,  relying  on  a  sufficient  opposition  being  made  by  other 
iz^»rested  parties  who  aotuaUyappear  as  contestants,  and  whose 
opposition  wocQd  necessarily  inure  to  their  benefit  The  judg- 
ment operatfiB  in  rem  and  in  permmcmi.  in  the  former  aspect, 
when  the  will  is  established,  the  judgment  declares  the  assets 
to  b0  a  fund  to  be  distributed  according  to  the  directions  of  ihe 
iwiOV  and  irrevocably  attaches  that  character  to  them.  As 
^»  personal  judgment,  it  divests  all  the  parties  proceeded  against 
^f  the  rights  which  they  would  have  had  under  the  statute  of 
iiiBtiibutions  in  the  case  of  intestacy,  and  also  all  such  as  they 
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would  hjt/9^  had  under  any  former  will  wkkk  is  revoked  or 
superseded  by  the  one  attempted  to  be  proved.  This  view  of 
the  ^ect  of  the  proceeding  shows  that,  upon  principle,  tbei» 
is  the  flame  reason  for  ezdading  the  testimony  of  the  parties 
which  woold  exist  in  a  regular  proceeding  at  law  or  in  equity. 
No  snbstaBtial  distinction  exists  between  the  dilEbrent  proceed- 
ingsinthispailicular.  StUl,  as  this  role  is  in  allcases  an  Arbitrary 
one,  aad  is  not  founded  on  any  very  strong  reasons,  I  should 
hesitate  to  extend  it  to  a  case  to  which  it  had  not  hitherto  been 
applied.  But  I  find  that  it  is  considered  to  pvevml  in  the  eccle- 
siastical courts  in  England,  which  courts,  as  is  well  known, 
have  the  jurisdiction  of  admitting  wills  of  personal  property 
to  probate,  exercising,  in  that  respect,  substantially  the  same 
juiiBdiotion  which  the  statute  of  this  State  has  vested  in  the 
Surrogate.  A  case  referred  to  &om  the  reports  of  these  courts 
appears  to  me  to  recognize  the  rule  as  I  have  stated  it  to  pre- 
vail in  thekte  Court  of  Chancery.  In  Arnold  v.  JSkuri  S  Newbee 
(2  Lee,  880),  there  was  a  dtation  to  prove  a  will,  and  the  ques- 
tion was,  whether  Newbee,  one  of  the  parties  proceeded  agabst, 
as  a  next  of  kin  of  the  deceased,  could  be  sworn  on  bdialf  of 
the  executor,  who  propounded  the  instrument.  Newbee  i^ 
peared,  dedared  he  would  not  oppose  the  will,  ^md  prayed  to 
be  dismissed,  so  that  heioould  be  «  witness  for  the  executor. 
Thod  motion  was  x)ppo8ed  on  behalf  of  another  party,  who 
appeared  as  next  of  kin.  There  i^as  no  suggestion  tiiat  he 
was  a  competent  witness  while  he  remained  a  party  to  tiie  pro- 
ceedings but  the  judge  said  ihat,  having  dedsired  he  would 
not  t)ppose  ihe  will,  he  had  judicially  bound  himself,  and  had 
thereby  folly  answered  the  purpose  for  which  he  was  cited. 
He  was,  tha^efore,  dismissed  as  a  party,  and  was  then  sworn  as 
a  witness.  ^I%e  motion  and  the  order  would  be  absurd,  if  the 
general  rule  were  not  that  a  party  to  such  a  proceeding  was 
incompetent  to  be  sworn  as  a  witness.  In  Bnuh  v.  ffoUcmd, 
Mr.  Bbajvokd,  late  Surrogate  of  New  York,  had  occasion  to 
examine  this  question  incidentally,  and  concluded  that  none  of 
the  parties  to  a  probate  proceeding  were  competent  witnesses. 
(3Brad£,  240.)        i 

SyrrH.— Vol.  IX.  4 
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In  the  present  case,  the  widow  of  the  alleged  testator  was  a 
necessary  party.  She  had  not  declared  she  would  not  oppose 
the  probate,  though  she  did  not  appear  and  offer  any  actual 
opposition ;  and  no  order  had  been  obtained,  dismissing  her 
from  the  proceeding.  The  opposition  which  was  actually 
offered  by  the  other  parties,  however,  inured  as  fully  to  her 
benefit  as  though  she  had  formally  appeared.  I  am,  therefore, 
inclined  to  the  opinion  that,  as  the  case  then  stood,  she  was 
incompetent  to  give  testimony  for  another  party,  cited  as  a 
next  of  kin  to  attend  the  probate. 

But  I  think,  also,  that  she  was  an  interested  party.  As  the 
widow  of  the  deceased,  she  was,  prirrui  facie^  entitled  to  a  share 
of  his  personal  estate.  But  against  this  claim  there  were  two 
wills,  in  each  of  which  she  was  cut  off,  so  fiir  as  regards  person- 
alty, with  a  nominal  legacy.  If  the  second  will,  which  was 
sought  to  be  proved,  was  valid,  her  claim  was  barred.  K  that 
will  was  invalid,  perhaps  the  former  one,  if  itself  otherwise  a 
valid  will,  would  stand  unrevoked,  and  she  would  still  be 
barred.  But  the  question  as  to  the  validity  of  the  first  will 
was  not  on  trial.  I^  in  the  actual  proceeding,  the  judgment 
had  been  against  the  will,  the  first  one  wo\dd  not  be  judicially 
established.  It  would  require  to  be  propounded  for  probate, 
and  then  an  opportunity  would  be  afforded  to  attack  it  on  the 
ground  of  want  of  testamentary  capacity.  If  the  intention 
of  the  widow  was  to  contend  for  intestacy,  both  wills  must  be 
opposed,  as  they  should  successively  be  presented  for  probate. 
She  had  an  interest  to  defeat  the  will  now  in  question,  for  that 
would  remove  one  obstacle  in  her  way.  If  established,  it 
would  furnish  a  conclusive  bar  to  her  claim ;  but  if  defeated, 
her  claim  would  be  perfect,  unless  probate  of  the  other  will 
could  be  obtained.  Now,  a  considerable  part  of  the  evidence 
which  was  given  upon  the  question  of  capacity  covered  the 
period  during  which  both  the  wills  were  executed.  Charles 
Talbot,  it  is  true,  would  not  probably  have  opposed  the  first 
will,  because  in  that  he  shared  the  estate  equally  with  his 
brother;  but  the  widow  and  the  other  next  of  kin,  besides  her 
sons,  had  a  direct  interest  to  oppose  that  will  when  propounded 
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for  probate.  When  it  came  out  incidentally  that  a  former  will 
had  been  executed,  which  was  destroyed  after  the  second  one 
was  signed,  it  is  not  to  be  condusiTdy  assumed  that  it  was  a 
valid  apd  perfect  will  when  executed.  It  was  indifferent  to  the 
question  then  immediately  under  consideration,  whether  that 
was  its  character  or  not;  for,  whether  it  was  valid  or  not>  it 
was  revoked  by  the  execution  of  the  other,  if  the  testator  had 
then  sufficient  capacity  to  make  a  wilL 

Upon  the  whole,  I  think  it  dear  that  the  widow  was  a  for- 
mal party  to  the  proceeding,  and  that  she  had  n  pecuniary 
interest  to  defeat  the  probate  of  the  will.  If  the  objection  upon 
which  the  ruling,  excluding  her,  was  made,  was  based  upon 
her  being  a  party  to  the  proceeding  (as  I  think  it  should  be 
considered),  it  was  well  taken,  though  the  law  should  be  that 
a  mere  formal  party,  without  interest,  would  be  competent 
She  was  an  interested  party  to  the  record.  She  was  not  com- 
petent under  the  act  of  1847  (ch.  462),  which  authorizes  the 
calling  of  an  adverse  party;  for  she  was  in  the  same  interest 
with,  and  in  no  sense  adverse  to,  the  contestants  who  called 
her.  The  Code  had  no  application  to  the  case ;  for  such  pro- 
ceedings as  these  were  expressly  excepted  from  its  operation. 
(§  471.)  But  if  the  Code  governed  the  case,  the  witness  would 
not  have  been  competent ;  for,  when  the  trial  took  place,  inte- 
rested parties  were  incompetent  (§  899.) 

I  am,  therefore,  of  opinion  that  the  ruling  of  the  Surrogate 
was  correct^  and  the  judgment  of  the  Supreme  Court  should 
be  reversed 

Mason,  J.,  also  delivered  an  opinion  for  reversal.    Com- 
STOCs:,  Ch.  J.,  concurred  in  the  preceding  opinion  bo  &x  as  it 
relates  to  the  interest  of  the  widow,  but  did  not  regard  the . 
objection  that  she  was  a  party  as  requiring  any  formal  order 
to  obviate  it 

Order  affirmed. 
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»  ^  Mbbrttp  V.  Todd. 

A  promisBoiy  note,  payable  on  demand,  widi  interest,  is  a  continuing  Becu- 
ritj:  an  indorser  remains  liable  until  an  actual  demand;  and  the  holder 
is  not  chargeable  with  neglect  for  omitting  to  make  such  demand  within 
anj  particular  time. 

Whether,  however,  the  lapse  of  dme,  or  a  failuse  to  pai^  interest  at  the 
customary  periods,  may  not  subject  the  holder  of  a  note  after  transfer 
to  a  defence  ftTJai^ing  in  favor  of  the  maker  against  the  first  holder, 
Qwere, 

Appeal  from  the  Supreme  Court  Upon  the  trial  before 
Mr.  Justice  Emott,  withouit  jury,  which  was  waived,  ke  found 
HxeBe  facts :  On  Oie  6th  day  of  Hay,  1862,  Obadiah  Peek  bor- 
rowed of  the  plaintiff  $2,000,  and  made  his  promissory  note 
therefor  on  tiiat  day^  payable  on  demand,  with  ijaterest,  to  the 
order  of  BuAis  L.  Todd,  who  indorsed  tlie  note  at  the  time  it 
was  made,  with  knowledge  of  ih^  &ote,  and  for  tibic  accommo- 
dation of  Peck.  The  interest  was  paid  on  the  note  by  Peck 
for  three  years  (but  whether  aoBMally  or  otherwiaci  did  not 
appear).  Peck  became  iaaolvent  after  the  making  of  the  note. 
On  the  24th  day  <^  December,  1866,  payment  of  ihe  note  was 
jdenaaoded  of  Peck  and  refoaed,  and  notice  thereof  ^ven  to 
the  indorser.  On  theee  &ct8,  jdbie  judge  found,  as  a  conclusion 
of  law,  liiat  the  demand  of  payment  waa  not  miade  within  a 
reasonaUle  time,  and  that  the  indoraer  waa  diachazged.  He 
gave  judgment  dismissing  the  complaint  The  judgment  was 
affirmed  at  general  term  in  the  second  district^  and  the  plaintiff 
appealed  l^ere&om  to  thisoovrt 

R  W.  Chester,  for  the  appellant 

Afnaaa  J.  Paufkar,  for  die  respondent 

CJoMSTOCK,  Ch.  J.  There  is  a  most  inconvenient  xmcertainty 
as  to  the  arule  of  law  applicable  to  the  question  in  tiiis  case — 
an  uncertainty,  not  inherent  in  the  subject,  but  which  arises 
fix)m  the  want  of  harmony,  and  still  more,  I  think,  from  the 
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want  of  a&  intelligible  principle  in  many  of  ihe  adjudged  caBee. 
The  difficulty  is  not  inherent^  because  there  are  two  opposing 
principles,  either  of  which  would  fiunish  a  role  snffidenl^y 
dear  and  precise  for  the  determination  of  this  and  all  similar 
controyersies ;  but  the  greater  number  of  decided  cases,  while 
following  neither  one  of  those  theories,  do  not  suggest  any 
other  having  the  elements  of  certainty  whieh  belong  to  a  rule 
of  law. 

In  the  light  of  one  of  these  principles,  the  contract  is  inter* 
preted  according  to  its  terms,  that  is  to  say,  a  promissory  note, 
payable  on  demand,  with  interest,- and  indorse,  is  regarded  as 
a  continuing  security ;  so  that,  on  the  one  side,  the  maker  is 
not  deemed  in  defeiult  until  the  money  is  actually  demanded, 
while)  on  the  other,  the  holder  may  make  the  demand  when 
be  pleases,  ejid  is  not  chargeable  with  n^lect  if  he  does  not 
make  it  within  any  particular  time.  In  this  view,  which  gives 
the  most  obvious  interpretation  to  the  language  of  the  contract^ 
no  dishonor  attaches  to  such  a  note  until  payment  is  required 
and  refused ;  and  the  indorser  is  held  if  notice  of  the  refosal  is 
giv^i  to  him  with  due  diligoaoe.  And  this  is  the  doctrine  of 
the  English  courts.  In  Brooks  y*  MUcheiU  (9  Mees.  k  Wels., 
16)  a  note  of  £1,000,  pi^able  on  demand,  with  interest,  had 
been  indorsed  and  traosferred  several  years  after  its  date;  and 
the  question  was,  whether  the  indorsee  took  it  subject  to  equi- 
ties between  prior  parties.  The  court  observed:  ''Ifapromis- 
soiy  note,  payable  on  demand,  is,  after  a  certain  time,  to  be 
treated  as  overdue,  although  payment  has  not  been  demanded, 
it  is  no  longer  a  negotiable  instrument  But  a  promissory  note, 
payable  on  demand,  is  intended  to  be  a  continuing  security. 
It  is  quite  unlike  the  case  of  a  cheque,  which  is  intended  to  be 
presented  speedily."  Sudi  was  also  the  doctrine  laid  down  in 
Bcsraugh  y.  Whiis  (4  B.  &  O,  326). 

The  alternative,  or  opposing  rule,  is,  that  the  holder  of  such 
a  note  as  we  are  speaking  of  must,  if  he  wishes  to  charge  the 
itidorser,  make  his  demand  of  the  maker  without  delay,  or,  in 
the  language  o£  the  law-merchant,  within  a  reasonable  time. 
This  is  a  rule  sufficiently  ezact^  if  we  give  to  the  phrase,  '^rea- 


Digitized  by 


Google 


80  CASES  IN  THE  COURT  OF  APPEALS. 

Merritt  V.  Todd« 

sonable  time,''  iis  proper  l^al  significatioiL  In  the  sense  of  the 
law  relating  to  bills  and  notes,  these  words  exdade  all  delays, 
except  such  as  necessity  or  convenience  require.  They  call 
simply  for  due  diligence  in  performing  the  act  which  is  to  be 
done.  They  have  no  reference  to  what  may  be  a  convenient 
time  for  the  maker  of  the  principal  obligation  to  pay  his  debt; 
bat  they  refer  solely  to  the  time  within  which  the  holder  can 
conveniently  make  the  necessary  presentment  or  demand,  or 
give  the  required  notice.  What  is  reasonable  time,  or  due  dili- 
gence, is  settled  in  most  circumstances  by  legal  rules  capable  of 
a  definite  application  to  questions  as  they  arise.  In  the  forma- 
tion of  these  rules,  a  supposed  credit,  or  indulgence  toward 
the  debtor,  has  never  entered  as  a  circumstance  or  element,  to 
be  considered.  Thus,  in  the  language  of  the  books,  notice  of 
the  dishonor  of  a  bill  or  note  must  be  given  to  the  drawer  or 
indorser  within  a  reasonable  time.  But  where  the  parties  reside 
in  the  same  town  or  city,  this  reasonable  time  is  held  not  to 
extend  beyond  the  next  day  after  the  presentment  for  accept- 
ance or  payment  (Story  on  Notes,  §§  819,  820.)  Where  they 
reside  in  different  towns  or  cities,  and  the  notice  is  sent  by  post, 
it  must  be  mailed  early  enough  for  transmission  on  the  day 
following  the  dishonor.  So,  in  the  cases  where  presentment 
for  acceptaDce  is  necessary,  as  in  the  instance  of  a  bill  payable 
at  so  many  days  after  sight^  or,  according  to  some  authorities, 
payable  at  sight,  the  presentment  must  be  made  within  a 
reasonable  period:  it  need  not  be  made  on  the  very  day 
when  the  bill  is  dated,  or  when  it  comes  to  the  hands  of  the 
holder ;  but  the  bill  cannot  be  held  for  a  single  hour  as  a  time 
instrument  or  obligation.  It  must  be  presented  as  soon  as  the 
circumstances  will  reasonably  permit,  reference  being  had  to 
the  distance  of  the  parties  from  each  other,  to  sickness  and 
other  casualties;  but  no  time  is  allowed  for  the  convenience  of 
the  person  on  whom  the  bill  is  drawn.  The  notion  of  a  credit 
or  indulgence  due  to  him,  in  respe<jt  to  the  iunds  in  his  hands, 
does  not  enter  at  all  into  the  calculation.  These  are  well 
settled  rules  of  the  commercial  law ;  and  if  promissory  notes, 
payable  on  demand,  in  all  cases  &11  within  them,  there  will 
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very  rarely  be  any  difficulty  in  determining  Aether  sucli  a 
note  has  been  demanded  in  due  season  to  charge  the  indoiser. 
The  demand  njinst,  according  to  these  rules,  be  always  made 
within  a  reasonable  time,  that  is  to  say,  as  soon  as  the  holder 
can  make  it;  allowing,  for  his  convenience,  the  next  day  after 
it  comes  to  his  hands,  if  the  parties  reside  in  the  same  town, 
or  longer,  according  to  their  distance  from  each,  and  other 
circumstances  which  may  reasonably  prevent  the  prompt  per- 
formance of  the  act 

We  have  these  two  principles,  directly  antagonistic  to  each 
other,  by  one  or  the  other  of  which,  questions  like  the  one 
before  us  ought  to  be  determined.  We  say  this,  because  there 
is  no  intermediate  ground  to  stand  upon.  A  note  payable  on 
demand  is  either  a  continuing  security,  upon  which  a  demand 
may  be  made  in  season  at  any  time,  or  it  is  not,  and  then  a 
demand  must  be  made  immediately,  that  is  to  say,  on  the  next 
day  after  the  holder  receives  the  note,  or  within  such  additional 
time  only  as  the  circumstances  of  distance,  &c.,  may  require. 
K  we  depart  from  these  rules,  and  attempt  to  find  one  lying 
somewhere  between  them,  we  are  lost  in  uncertainty,  and  the 
community  will  never  know  how  to  transact  business  of  this 
nature  in  safety.  If  we  admit  the  theory  that,  by  taking  a 
demand  note,  some  term  of  credit,  of  longer  or  shorter  dura- 
tion, is  given  to  the  maker,  but  yet  a  term  not  to  be  ascertained 
by  an  actual  presentment  and  demand,  then  a  question  forever 
arises:  what  is  that  period  of  credit?  And  this  is  a  question 
absolutely  incapable  of  solution  according  to  any  principle 
intelligible  in  itself  or  capable  of  application  to  the  dealings 
of  men.  If  we  say  that  such  a  note  is  not  in  dishonor  for  ten 
days,  where  the  parties  live  near  to  each  other,  and  that  it  need 
not  hb  demanded  within  that  time,  what  reason  can  be  given 
for  saying  that  it  must  be  demanded  within  ten  months?  It 
seems  to  me  plain  that  such  obligations  are  due  immediately 
for  the  purpose  of  charging  an  indorser,  or  letting  in  a  defence 
against  an  indorsee  which  existed  between  the  original  parties, 
or  else  that  they  are  not  due  for  those  purposes  until  the  money 
is  called  for. 
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Some  authanty  can  be  cited  in  iuror  of  boih  these  opposing 
principles.  As  I  have  said,  a  note,  payaUe  on  demand,  wilji 
int^est,  is  regarded  in  England  as  a  contianing  secnritj,  im- 
posing  no  duty  of  presentment  within  anj  particular  tima  In 
lliis  country,  one  <^  the  earliest  cases  on  the  subject  which  I 
have  noticed  is  that  of  Fidd  y.  Nickeraon  (13  Mass.,  ISl^  which 
sustains  liie  opposite  doctrine.  In  that  case  the  note  was  pay- 
able on  demand,  with  interest^  and  indorsed  by  the  d^B&dant 
for  the  accommodation  of  the  maker.  No  demand  was  made 
until  eight  months  after  the  date  of  the  instrument  The  ques- 
tion was,  whether  the  indorsee  was  discharged  by  that  delay. 
Chief  Justice  Pabeeb,  in  giving  the  opinion  of  the  court^ 
thought  that  such  notes  must  be  demanded  within  a  reasonable 
time,  in  the  sense  of  the  commercial  law,  that  is,  as  soon  as  the 
act  could  be  conveniently  done.  He  observed,  in  substance, 
that  such  a  note,  in  respect  to  the  duty  <^  presentment,  was 
like  a  draft  payable  at  sight;  and,  if  he  was  correct  in  that 
view  of  the  question,  the  conclusion  was  plain,  because,  in 
regard  to  sight  drafts,  the  rule  is  well  settled.  The  holder 
must  present  them  with  due  diligence,  having  no  reference  to 
the  ccmvenience  oi  the  drawee. 

But  a  considerable  number  of  later  cases  might  be  referred 
to,  resting  on  less  definite  grounds,  and  tending  very  much  to 
obscure  the  genend  question.  In  Martin  v.  Winshw  (2  Mason, 
241),  there  was  a  delay  of  seven  months  in  presenting  a  note 
payable  on  demand,  imd  it  was  held  by  Judge  Sik>bt  that  the 
indorser  was  disdiaiged ;  but,  in  holding  this,  the  doctrine  was 
not  asserted  that  immediate  dihgenoe  must  be  exerdsed  in 
making  the  demand,  nor  was  it  suggested  that,  if  the  dday 
had  been  a  month  or  a  week  shorter,  the  indorser  would  not 
have  be^i  held.  On  die  other  hand,  the  Supreme  Court  of 
Massachusetts,  in  Seaver  v.  Lmedn  (21  Pick.,  267),  held  that 
a  demand  made  on  the  seventh  day  aft;er  its  date  upon  a  note 
payable  on  demand,  with  interest,  was  in  due  season  to  diarf '^ 
the  indorsee  The  holder  resided  eighteen  miles  from  the 
maker  and  six  from  the  indorser ;  but  there  was  no  suggestion 
or  pretence  that  the  delay  was  excused  by  any  circumstances 
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of  that  character,  or  that  it  could  be  accounted  for  at  all  by 
any  convenience  or  necessity  of  the  holder.  Nor  does  the  case 
assert,  on  the  other  hand,  that  such  securities  are  of  a  continu- 
ing character,  according  to  the  doctrine  of  the  English  courts. 
In  Hanger  y.  Oarey  (1  Mete,  869),  the  note  was  transferred  by 
the  payee  one  month  after  it  was  given,  and  the  court  held  that 
it  was  not  to  be  deemed  as  due  and  dishonored  so  as  to  be  sub* 
ject  to  a  defence  which  the  maker  had  against  the  original 
holder.  In  the  following  year  the  contrary  proposition  was 
determined  by  the  same  court,  in  reference  to  a  similar  note 
transferred  eight  months  after  its  date.  (The  American  Bank  v. 
Jennesa^  2  Mete,  288.)  No  reason  was  given  &r  either  deci- 
sion, except  that,  in  one  case,  the  time  was  only  one  month, 
and  in  the  other,  eight 

The  course  of  decision  in  our  own  State  is  not  more  satis- 
&ctOTy.  The  earliest  case  is  that  of  Furman  v.  Haskin  (2 
Caines,  369),  where  it  appeared  that  eighteen  months  had 
elapsed  before  the  transfer  of  the  note,  and  this  lapse  of  time 
was  held  sufficient  to  admit  a  defence  of  the  maker.  It  does 
not  appear  that  the  note  was  on  interest.  In  Sice  v.  Oanning- 
ham  (1  CJow.,  897X  the  question  was,  whether  the  indorser  was 
discharged  by  a  delay  of  five  months  in  demanding  payment 
of  the  note  from  the  maker.  The  court  held  that  he  was  dis- 
charged; but,  whether  a  delay  for  any  shorter  period  would 
have  the  same  effect,  was  not  suggested,  nor  was  any  rule  laid 
down  for  the  determinatian  of  questions  of  this  character.  In 
the  later  case  of  Wdihey  v.  Andrews  (3  Hill,  682),  the  note  was 
payable  on  demand,  with  interest,  imd  it  was  transferred  three 
or  four  weeks  after  its  date.  It  was  held  not  dishonored,  so  as 
to  let  in  a  defence  of  a  want  of  consideration.  In  this  case, 
the  circumstance  that  the  security  was  on  interest  seems  to  have 
been  treated  fer  the  first  time  as  quite  material  to  the  question. 
Judge  CJOWKK  observed,  that "  it  woidd  be  contrary  to  the  gelie- 
'  al  course  of  business  to  demand  payment  iiAiort  of  some  proper 
point  for  computing  interest,  such  as  a  quarter,  half  a  year,  a 
year,"  Ac ;  and  he  goes  on  to  dte,  with  apparent  approbation, 
the  doctrine  of  the  English  courts,  that  such  securities  are  of  a 
Surrn. — ^Vol.  IX.  5 
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continuiDg  character,  and  cannot  be  considered  as  dishonored 
until  payment  is  demanded  and  refused.  In  VreUmd  v.  Hydt 
(2  Hall,  429),  it  was  decided  by  the  Superior  Court  of  the  city 
of  New  York  that  such  a  note,  I  mean  one  on  demand  with 
interest,  could  be  demanded,  and  the  indorser  charged,  nine- 
teen months  after  its  date.  I  do  not  think  that  the  reasons 
assigned  for  that  decision  were  very  carefully  considered, 
although  the  decision  itself  is  in  accordance  with  the  conclu- 
sion to  which  I  have  arrived  in  the  present  casQ. 

We  are  satisfied  that  questions  of  this  kind  ought  to  be 
determined  according  to  one  of  the  two  rules  which  have  been 
mentioned ;  in  other  words,  that  the  demand  may  be  made  in 
due  season  at  any  time  so  as  to  charge  the  indorser,  or  else  that 
he  is  discharged  unless  it  be  made  with  due  diligence,  in  the 
general  sense  of  the  commercial  law.  Between  these  alterna- 
tives, we  are  to  select  the  one  which  will  best  harmonize  with 
the  language  of  the  contract  and  the  intention  of  the  parties. 
A  demand  note  may  be  payable  with  or  without  interest.  If 
the  security  be  not  on  interest,  it  may  be  a  fidr  exposition  of 
the  contract  to  hold  that  no  time  of  credit  is  contemplated  by 
the  indorser,  and  that  the  demand  should  be  made  as  quickly 
as  the  law  will  require  upon  a  chec^  or  sight-draft.  Such  a 
note,  payable  at  a  bank  where  the  maker  keeps  his  ftmds,  will 
perform  essentially  the  office  of  a  check,  imposing  the  duty 
of  early  presentment  in  order  to  hold  the  collateral  parties. 
Drafts  or  checks  are,  however,  almost  universally  used  in  such 
transactiona  But>  whatever  may  be  the  rule  where  the  secu- 
rity is  not  on  interest,  we  think  that  a  note  payable  on  demand 
with  interest  is  a  continuing  security,  from  which  none  of  the 
parties  are  discharged  until  it  is  dishonored  by  an  actual  pre- 
sentment and  a  refiisal  to  pay.  The  loan  or  forbearance  of 
money  may  be  for  a  definite  or  an  indefinite  time.  If  the  par- 
ties declare  in  the  written  instrument,  which  is  the  only  evi- 
dence of  their  agreement,  that  the  money  shall  be  paid  on  call, 
with  interest  in  the  meantime,  a  productive  investment  of  the 
sum  for  some  period  of  time  is  plainly  intended.  What,  then, 
is  that  period  ?    The  only  answer  which  can  be  given  is,  that 
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it  is  indefinite  or  indeterminate,  and  ascertainable  only  by  an 
actual  call  for  the  money ;  and  if  that  be  the  meaning  of  the . 
principal  parties,  the  indorser  must  be  deemed  to  lend  his 
name  to  the  contract  with  the  same  intention.  The  only  rational 
alternative  is,  that  the  payee  or  holder  of  such  a  note  must 
demand  its  payment  on  the  same  day,  or  the  day  after,  he 
receives  it,  unless  some  necessity  or  convenience  of  his  own 
will  excuse  a  longer  delay ;  and  he  must  give  immediate  notice 
of  the  refiisal  to  the  indorser.  But  a  demand  thus  quickly 
made  would  probably,  in  every  case,  violate  the  actual  inten- 
tion of  the  parties,  and  it  ought  not,  therefore,  to  be  required 
as  a  rule  of  law  for  any  collateral  purpose.  It  should  not  be 
required  in  order  to  charge  an  indorser,  if  the  act  Would  not 
be  consistent  with  the  fair  interpretation  of  the  principal  con- 
tract In  short,  we  see  no  good  reason  why  a  note,  like  the 
one  now  in  question,  should  not  be  construed  precisely  accord- 
ing to  its  terms ;  and  if  we  follow  that  construction,  such  instru- 
ments are  not  dishonored  by  the  mere  efiluxion  of  time  which 
is  provided  for  in  their  own  language.  It  may  be  well  to 
observe  that  the  present  question  is  not  identical  with  the  one 
which  arises  where,  after  the  transfer  of  such  a  note,  the  maker 
seeks  to  introduce  a  defence  existing  against  the  first  holder. 
The  lapse  of  time,  or  the  non-payment  of  interest  after  the 
regular  period  or  periods  for  such  payment  have  passed,  may 
be  sufficient  to  put  the  purchaser  on  inquiry,  or  to  justify  a 
presumption  that  the  instrument  was  actually  dishonored  before 
the  transfer.  It  might  well  be  true,  in  such  a  case,  that  a 
demand  had  been  actually  made  and  notice  given  to  the  first 
indorser  so  as  to  charge  him,  while,  at  the  same  time,  the 
maker  wonld  be  let  in  to  defend,  if  he  had  any  defence.  Ques- 
tions of  charging  the  indorser,  therefore,  and  questions  of  allow- 
ing an  original  defence  to  the  maker,  may  depend  on  very 
different  considerations. 

On  the  whole,  we  are  of  opinion  that,  in  the  case  before  us, 
the  indorser  was  duly  charged  by  the  actual  demand  upon  the 
maker  of  the  note  and  by  the  notice  of  his  refusal  to  pay.  In 
arriving  at  this  conclusion  we  are  aware  that  we  go  somewhat 
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beyond  many  adjudged  caaes,  and  that  the  decision  is  in  oon- 
flict  -^th  some  of  them.  Yet  we  go  no  further  than  the  prin- 
oiple  of  other  cases  fiurly  leads  us ;  and  we  have  the  satisfec- 
tion  of  believing  that  the  yule  we  lay  down  is  not  only  just  in 
itself  and  tends  to  uphold  dealings  according  to  their  actual 
intention,  but  that  it  will  promote  certainty  in  a  branch  of  the 
Jaw  where  certainty  is  eminently  desirable. 

The  judgments  of  the  general  and  special  terms  of  the 
Supreme  Courts  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

SsLDSK,  D£iq[0,  Dayiss,  Mason  and  Jakes,  Js.,  concurred 

HoYT,  J.  (Dissenting.)  The  important  question  in  this  case 
i^  whether  the  indorser  of  a  promissory  note,  payable  on  de- 
mand, with  interest,  is  discharged  £rom  his  liability  when  a 
demand  of  payment  was  not  made  of  the  maker  xmtil  more 
than  three  and  a  half  years  after  its  date^ 

It  was  held  in  this  State,  as  early  as  1805,  in  the  case  of 
Furman  v.  Bashina  (2  Caines'  B.,  869),  that  a  note  payable  on 
demand  must  be  presented,  within  a  reasonable  time  after  its 
date,  for.piQrment,  or  it  will  be  considered  as  a  note  out  of 
time  and  dishonored;  and,  what  is  a  reasonable  time,  is  a 
question  of  law,  when  the  facts  are  ascertained.  In  that  case, 
the  note  was  transferred  eighte^  months  softer  its  date,  and  the 
court  held  it  must  ckarly  be  considered  as  plaping  the  note  in 
the  situation  of  one  due  and  dishonored,  and  as  imposing  on  the 
indorsee  that  risk.  The  case  arose  upon  a  demurrer  to  a  plea 
setting  up  equities  between  the  original  parties  to  the  note; 
and  the  court  held  the  plea  good. 

In  1806,  the  case  of  Eendrick  v.  Jvdah  (I  J.  B.,  819)  was 
decided.  That  was  an  action  upon  a  promissory  note,  made  in 
England,  payable  on  demand ;  and  the  suit  was  brought  against 
the  maker.  On  the  trial,  evidence  of  a  set-off  against  the  payee 
was  offered  and  rejected  unless  it  should  be  first  shown  that 
the  note  was  transferred  after  it  became  due*  The  Supreme 
Court  held  that  the  evidence  was  properly  rejected,  and.  said ; 


Digitized  by 


Google 


NEW  YORK,  MAECH,  1861.  g? 

MeMitt  V.  Todd. 

"The  action  was  broaght  within  a  year  after  the  date  of  the 
note,  so  that  it  most  have  been  transferred  within  that  time. 
It  may  have  been  indorsed  soon  after  its  date ;  and  as  the 
transaction  was  in  England,  we  may  intend  that  to  be  the  case, 
as  no  evidence  to  the  contrary  was  offered."  The  court  evi- 
dently would  have  allowed  the  set-o£f  in  that  case^  but  for  the 
presumption  of  the  early  transfer  of  the  note*  And  it  has 
since  been  held  that  the  presumption  of  law  is,  that  the  indorse- 
ment is  contemporaneous  with  the  making  of  a  note,  or,  at  all 
events,  was  antecedent  to  its  becoming  due.  {Pinkertan  v.  Batly, 
8  Wend.,  000.)  The  case  of  Laaee  v.  Dimkin  (7  J.  B.,  70) 
was  decided  in  1810.  The  note  was  payable  on  demand,  with 
interest,  and  was  transferred  two  and  a  half  months  after  its 
data  The  court  held  that  evidence  of  partial  payments  to  the 
payee  before  transfer  was  properly  admitted,  and  affirmed  the 
judgments  The  same  principle  was  decided  in  the  case  of 
Loomis  V*  Pulver  (9  J.  E.,  244),  as  to  notes  payable  on  demand 
and  transferred  two  years  after  date.  In  that  case  the  plaintiff 
sued  the  payee  to  recover  back  money  pidd  on  the  note  before 
it  was  transferred.  The  court  held  that  he  should  have  set  up 
the  payments  when  sued  on  the  note  by  the  indorsee,  and, 
therefore,  could  not  recovef  .  In  the  case  of  Sice  y.  Oanning- 
ham  (1  Oow.,  897),  decided  in  1828,  the  action  tras  against  the 
indorser  of  a  promissory  note,  dated  on  the  15th  February, 
1819,  payable  on  demand,  with  interest;  and  it  had  been  in- 
dorsed for  the  accommodation  of  the  maker  to  secure  a  loan 
of  money.  The  parties  all  lived  in  the  city  of  New  York. 
The  maker  was  in  good  credit  when  &e  note  was  given,  but 
stopped  payment  about  the  28d  of  July,  five  months  afber  the 
date  of  the  note^  on  which  day  payment  was  demanded  and 
refused,  and  notice  given  to  the  d^ndant  The  Supreme 
Court,  after  fidl  argument,  held^  unanimously,  that  the  defend-^ 
ant  was  not  liable.  This  case  cannot^  in  any  of  its  material 
features,  be  distinguished  firOm  the  case  under  consideration. 
It  has  stood  for  nearly  forty  years,  and  has  never,  so  fer  as  I 
have  been  able  to  discover,  been  questioned  by  the  Supreme 
Court,  or  court  of  last  resort  in  this  State.    The.  only  oaeee 
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cited  by  the  plaintiff  in  this  State,  in  which  it  is  claimed  a 
contrary  rule  was  adopted,  are  the  cases  of  Vredand  v.  Hyde 
(2  Hall's  Superior  C.  R,  429),  and  Welhey  v.  Andrews  (8  Hill, 
682). 

In  Vredand  v.  Hyde^  the  action  was  upon  a  note  payable  on 
demand,  with  interest,  without  default  or  defalcation. 

The  Superior  Court  say :  "  It  is  settled  in  our  courts  that  a 
note  payable  on  demand  must  be  presented  for  payment  within 
a  reasonable  time,  and  notice  given  to  the  indorser;  and,  when 
the  facts  are  ascertained,  what  is  a  reasonable  time  is  a  ques- 
tion of  law ;"  and  refer  to  the  cases  of  Ske  v.  Gunninghctm 
{supra)f  and  Furman  v.  Haskim  (id.)  They  then  say,  every 
case  must,  in  some  measure,  depend  upon  its  own  circumstan- 
ces. They  do  not  profess  to  disturb  or  doubt  the  correctness 
of  those  cases,  but  attempt  to  distinguish  the  case  then  under 
discussion  from  them.  The  note  in  that  case  had  Been  given 
about  twenty-one  months  when  payment  was  demanded.  The 
court  say,  the  note  was  given  for  a  loan  of  money,  and  upon 
interest,  and  that  the  interest  was  paid  and  indorsed  on  the 
note  at  the  end  of  the  year.  They  say,  that  the  note  "  evi- 
dently was  not  made  for  the  ordinary  purposes  of  mercantile 
negotiations.  This  is  apparent  from  the  phraseology  of  the 
note  itself,  and  the  caution  with  which  it  is  worded.  It  is  paya- 
ble on  demand,  with  interest,  and  is  to  be  paid  by  the  makers 
without  defeult."  "  This  is  sufficient  (it  is  said)  to  show  that 
the  indorsement  of  the.  defendant  was  obtained  under  no  ordi- 
nary circumstances,  and  that  the  maker  had  assured  him  he 
should  come  to  no  harm  by  his  act  of  indorsing.  That  the 
note  itself  bears  evidence  upon  its  face  that  it  was  given  to 
secure  the  repayment  of  a  loan ;  and  that  it  was  not  to  be 
demanded  at  the  usual  time;  and  that  the  indorser  was 
considered  in  the  light  of  a  security  or  guarantor."  *  *  * 
"The  rule  requiring  presentment  within  a  reasonable  time 
was  intended  for,  and  is  applicable  to,  negotiable  instruments, 
made  for  commercial  purposes  only y 

I  cannot  assent  to  the  doctrine  that  two  notes,  drawn  and 
indorsed  precisely  alike,  are  to  be  held  to  import  a  different 
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obligation  upon  the  maker,  indorser  or  holder,  upon  the  con- 
sideration whether  it  was  given  for  a  loan  of  money  or  for 
commercial  or  other  purposes.  The  only  difference,  in  fact, 
between  the  note  in  the  case  last  mentioned  and  the  note  of 
Sice  V.  Cunningham^  consists  in  the  words,  "  without  defeult  or 
defalcation."  The  court  seem  to  assume  that  there  was  a  dif- 
ference in  its  being  given  upon  interest  and  for  money  loaned. 
But  a  careful  examination  of  the  case  of  Sice  v.  Ounningham 
shows  that  the  note  in  that  case  was  given  in  the  same  manner 
and  for  the  same  purpose.  In  the  statement  of  that  case  (1 
Cow.,  897),  it  is  not  stated  whether  the  note  was  or  was  not 
on  interest  But,  at  page  898,  in  stating  what  occurred  in 
submitting  the  case  to  the  jury,  it  is  said :  "  That  it  was  con- 
tended by  the  plaintiff's  counsel  that  that  note  did  not  stand 
upon  the  footing  of  ordinary  commercial  paper;  that  it  tms 
dq^osited  for  a  loan  of  money,  and  draum  payable  vnth  interest; 
and,  therefore,  the  usual  strictness  in  regard  to  presentment 
and  notice  was  not  required."  Besides,  Suthebland,  J.,  in 
his  opinion,  treats  it  as  a  note  on  interest 

In  the  case  referred  to  in  8  Hill,  582,  the  action  was  against 
the  maker,  and  the  question  was,  whether  he  should  be  per- 
mitted to  go  into  the  consideration  of  the  note.  The  payee 
had  sold  the  note  within  a  week  after  its  date,  and  it  had  been 
again  sold  to  the  plaintiff  within  two,  three  or  four  weeks 
thereafter.  The  note  was  payable  on  demand,  with  interest 
The  court  held  the  note  was  not  to  be  deemed  dishonored  so 
as  to  let  in  the  defence,  and  laid  some  stress  upon  the  fact  that 
the  note  was  upon  interest  "It  would  be  contrary  to  the 
general  course  of  business  to  demand  payment  short  of  some 
proper  point  for  computing  interest,  such  as  a  quarter,  half- 
year,  year,"  &c.  .  Even  this  rule  would  discharge  the  indorser 
in  this  case,  for  here  three  and  a  half  years  were  suffered  to 
elapse  before  a  demand  of  payment 

The  plaintiff's  counsel  has  referred  to  two  or  three  English 
cases,  and  claims  that  the  law  there  is  settled  in  his  fevor. 
Barough  v.  White  (6  Dow.  &  Ry.,  879),  was  an  action  by  the 
indorsee  against  the  maker  of  such  a  note,  and  the  defendant 
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ofiEbred  to  prove  the  admis^io&a  of  the  payee  ahowiog  that  he 
gave  no  value  for  the  note.  Tlie  payee  was  not  called  as  a 
witness,  although  he  was  in  oourt  It  was  held  that  these 
declarations  were  properly  rejected.  This  was  sufficient  to 
dispose  of  the  case;  but  some  of  the  judges  thought  the  note 
should  not  be  treated  as  overdue,  and  Littlbdals,  J.,  thought 
the  note  was  not  overdue;  that  it  was  intended  to  be  a  con- 
tinuing security;  and  that  they  could  not  treat  it  as  overdue 
without  payment  having  been  demanded.  Although  this  ques- 
tion of  letting  in  the  defence,  if  proper  proof  had  been  oflfeted, 
was  not  necessary  to  the  decision  of  the  case,  still  it  has  been 
treated,  in  the  two  subsequent  cases  cited,  as  a  leading  case  on 
that  suljject.  Brooks^  assigrm,  &c,^  v.  MitdteU  (9  Mees,  k  Wels., 
16),  was  an  action  of  trover  to  recover  of  the  indorsee  the 
amount  of  a  note  transferred  by  the  bankrupt  The  jury 
found  that  the  payee  indorsed  the  note  to  Boyle  before  banker 
ruptcy,  and  that  Boyle  subsequently  indorsed  it  to  the  plaintiff 
for  value.  But  as  to  the  question  whether  Boyle  gave  value 
for  it,  there  was  no  sufficient  evidence  to  the  contrary.  The 
eourt  said,  a  promissory  note,  payable  on  demand,  is  intended 
to  be  a  continuing  security,  and  that  it  is  quite  unlike  a  check, 
which  is  intended  to  be  presented  speedily. 

The  case  of  Qasocym^  v.  Smith  (1  McLeland  k  Younge,  888) 
was  also  an  action  by  the  indorsee  against  the  maker  of  a  note 
payable  on  demand,  with  interest  until  paid;  and  the  question 
was,  whether  it  was  subject  to  the  equities  of  the  original  par- 
ties under  the  peculiar  circumstances  of  the  case,  the  maker 
having  recognized  the  validity  of  the  note  by  paying  interest 
to  the  holder.  The  court  held  the  plaintiff  was  entitled  to 
recover^  and  that  a  note  payable  on  demand,  with  interest 
until  paid,  is  not  to  be  considered  as  payable  instantly.  It 
will  be  observed  that  none  of  these  English  cases  involve 
directly  the  question  of  the  liability  of  an  indorser  of  such  a 
note,  nor  what  would  be  deemed  laches  as  to  him. 

The  relation  of  the  indorser  of  a  promissory  note  like  this 
is  precisely  the  same  as  that  of  the  drawer  of  a  bill  of  exchange 
payable  on  demand  or  at  sight    The  indorsement  of  such  note 
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is  an  order  bj  the  indorser  to  the  maker,  who,  by  his  promise,  is 
the  debtor,  to  pajr  the  money  to  the  isdorsee.  This  is  the  exact 
description  of  a  bill  of  exchange.  (6  Bacon's  Abr.,  771,  tit. 
Merchant  and  Merchandise,  No.  2.)  The  indorser  of  the  note 
is  the  drawer ;  the  maker  the  acceptor ;  and  the  indorsee  is  the 
person  to  whom  it  is  made  payable.  (2  Burr,  676 ;  9  J.  R.,  120.) 

There  is,  I  think,  no  good  reason  for  a  distinction  as  to  what 
is  necessary  to  charge  the  indorser  of  soch  a  note,  and  the 
drawer  of  a  bill  of  exchange  payable  on  demand.  (6  T.  Bt, 
677;  Chitty  on  Bills,  879.)  The  law  is  well  settled  that,  to 
charge  the  drawer  of  a  biU  of  exchange,  or  check,  payable  on 
demand,  or  at  sight,  it  mnst  be  presented  within  a  reasonable 
time,  which  ordinarily  means  that  it  must  be  presented,  or 
remitted  for  presentation,  the  same  or  the  next  day  after  it  is 
received,  unless  put  in  circulation  by  indorsement  to  other 
parties.  (Chitty  on  Bills,  879,  881 ;  Cambridge  v.  AUenby,  6 
Bam.  k  Cresa,  878 ;  Smith  v.  Jamea,  20  Wend.,  198 ;  Laugh  v. 
Statts,  18  id.,  851;  Mohawk  Bank  v.  Broderick,  18  id.,  188; 
Harher  v.  Anderson^  21  id.,  872.) 

The  law  being,  as  I  conceive,  well  settled  that  the  liability 
of  the  indorser  of  a  note  payable  on  demand  is  substantially 
that  of  a  drawer  of  a  bill  of  exchange,  and  that,  to  charge  the 
latter,  it  is  necessary  that  the  bill  should  be  presented  within 
a  reasonable  time,  as  before  indicated,  there  is  no  good  reason 
why  the  same  rule  should  not  be  applied  to  the  indorsement 
of  such  a  note.  And  it  having,  as  has  already  been  shown, 
been  for  fifty  or  sixty  years  the  settled  doctrine  of  the  Supreme 
Court  in  this  State,  that  such  a  note  must  be  presented  within 
a  reasonable  time  to  chi^e  the  indorse,  the  course  of  decision 
on  that  subject  should  not  now  be  departed  from  without  a 
manifest  necessity  therefor.  It  is  of  the  highest  importance 
tiiat  the  law,  especially  so  &r  as  it  relates  to  commercial  paper, 
should  be  uniform,  and,  once  settled,  should  be  adhered  to. 
The  community  adapts  itself  to  the  law,  as  it  is,  at  least,  sup- 
posed to  be  settled ;  and,  I  think,  in  this  case,  we  should  assume 
that  the  parties  contracted  with  reference  to  the  law  on  that 
subject,  as  it  had  been  apparently  settfed  in  this  State.  What- 
Smith.— Vol.  IX.  6 
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ever  might  have  been  our  conclusions  as  an  original  question, 
I  do  not  now  think  we  should  depart  from  the  course  of  deci- 
sion referred  to. 

Therefore,  without  discussing  the  question,  as  an  original  one, 
upon  its  merits,  I  think  we  should  regard  it  as  settled  in  this 
State  that  such  a  note,  under  the  circumstances  disclosed  in  this 
case,  should  be  deemed  dishonored  long  before  the  time  it  was 
protested,  and  the  indorser  discharged.  The  judgment  should 
be  aflGomed. 

LoTT  J.,  also  dissented. 

Judgment  reversed,  and  new  trial  ordered. 


Bellinger  v.  The  New  York  Central  Eailroai), 

One  who,  without  legislatiye  authority,  interferes  with  the  current  of  a 
running  stream,  is  responsible,  absolutely  and  without  regard  to  actual 
negligence,  for  the  damages  sustained  in  consequence  of  his  interposition 
by  those  who  are  entitled  to  have  the  water  flow  in  its  natural  channel 

Where,  however,  such  interference  is  in  pursuance  of  legislative  authority, 
granted  for  the  purpose  of  constructang  a  work  of  public  utility,  upon 
making  compensation,  the  party  obstructing  the  stream  is  liable  only  for 
such  injury  as  results  from  the  want  of  due  skill  and  care  in  so  arranging 
the  necessary  works  as  to  avoid  any  danger  reasonably  to  be  anticipated 
from  the  habits  of  the  stream  and  its  liability  to  floods.  ^ 

Appeal  from  a  judgment  of  the  Supreme  Court  The 
action  was  commenced  in  May,  1855,  to  recover  damages 
against  the  defendant  for  "  negligently,  wrongfully  and  impro- 
perly" constructing  its  road  across  the  West  Canada  creek,  and 
across  the  lowlands  forming  the  valley  of  said  creek,  in  the 
town  of  Herkimer,  by  means  of  which  the  plaintiff's  lands  in 
the  valley  on  the  east  side  of  the  creek  were  repeatedly  over- 
flowed, the  soil,  fences  and  manure  washed  away,  and  large 
quantities  of  rubbish  left  upon  the  ground,  &c.  The  defend- 
ant's corporation  was  created  in  1858,  jmrsuant  to  an  act  of  the 
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l^islature  consolidating  certain  railroad  companies  into  one 
company,  and  subjecting  it  to  all  the  liabilities  attaching  to  the 
companies  embraced  in  the  consolidation.  Among  these  com- 
panies was  the  Utica  and  Schenectady  Railroad  Company,  a 
corporation  created  by  act  of  the  legislature,  whose  road,  as  it 
was  alleged,  caused  the*  injury,  prior  to  the  consolidation. 

The  West  Canada  creek  runs  in  a  southerly  direction,  dis- 
charging its  waters  into  the  Mohawk  river  in  the  town  of  Her- 
kimer. The  Utica  and  Schenectady  railroad  was  constructed 
in  1835.  Its  general  direction  is  east  and  west,  and  it  crosses 
the  creek  in  that  town  at  a  place  easterly  of  the  village  of 
Herkimer,  and  runs  on  an  embankment  oVer  the  low  land 
between  the  creek  and  the  village,  about  one  hundred  and  fifty 
rods.  The  bridge  on  which  the  track  runs  over  the  creek  is 
nearly  five  hundred  feet  long.  It  replaces  a  former  bridge  of 
the  company,  which  was  carried  off  in  1851.  There  is  a  space 
of  eighty -two  feet  wide  in  the  embankment,  lor  water  to  pass 
in  the  time  of  flood,  over  which  space  the  track  passes  on  what 
is  called  a  flcjod  bridge.  In  other  parts  the  embankment  is 
from  four  to  twelve  feet  high,  and  there  is  a  culvert  four  or  five 
feet  high  near  the  west  end  of  the  embankment  The  plain- 
tiff's land,  which  was  alleged  to  have  been  injured,  is  on  the  east 
side  of  the  creek,  below  the  railroad  track,  and  between  it  and 
the  Mohawk  river.  It  was  shown  that  the  railroad  company 
had  acquired  title  to  the  land  occupied  by  the  track  of  its  road, 
and  tjjat  the  plaintiff  had  received  payment  for  the  value  of 
his  portion  of  that  land,  and  for  his  damages  in  consequence 
of  the  road  having  been  laid  out  through  it 

The  plaintiff's  land  was  not  overflowed  periodically,  but  only 
in  times  of  unusual  freshets,  occurring  in  the  winter  and  spring, 
when  the  flow  of  water  is  obstructed  by  the  ice  which  has 
broken  up  and  lodged  in  the  channel  and  openings.  Such  a 
fiwhet  occurred  in  the  winter  of  1842-3,  carrying  off  the  flood 
bridge,  and  in  1851  when  the  turnpike  and  railroad  bridges, 
spanning  the  creek,  were  carried  oS,  and  again  in  1853.  On 
each  of  these  occasions  the  plaintiff's  land  was  covered  with 
ice  and  strewed  with  flood  wood  and  rubbish;  the  soil  was 
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washed  off  in  places,  and  the  fences  carried  away.  Several  of 
the  plaintiff's  witnesses  attributed  this  effect  to  the  railroad 
embankment)  west  of  the  creek.  They  testified  (in  effect)  that 
if  such  an  obstruction  had  not  existed,  the  water  which  came 
out  of  the  channel  on  the  west  side  of  the  creek,  above  the 
railroad,  would  have  spread  out  and  passed  off  on  the  low 
lands  on  that  side ;  but  that,  owing  to  the  embankment,  and 
to  the  ice  filling  up  and  obstructing  the  space  at  the  flood 
bridge,  the  water  turned  and  ran  east  into  the  channel,  broke 
up  the  ice  in  it,  which  was  again  obstructed  by  the  fixed  ice  in 
the  channel  below  the  railroad  bridge,  and  the  whole  was 
thrown  upon  the  plaintiff's  land  east  of  the  creek.  On  tiie 
other  hand,  the  defendant's  engineer,  in  charge  of  that  part  of 
the  road,  testified  that  upon  these  occasions  the  space  at  the 
flood  bridge  was  not  clogged  by  the  ice,  but  passed  off  the 
water  freely*  It  was  shown  by  an  aged  witness  that  he  had 
seen  the  ice  and  water  overflow  and  run  upon  the  plaintiff's 
land  on  the  occasion  of  the  breaking-up  of  the  spring  of  1799, 
and  another  witness  saw  the  water  on  his  land  in  1818  or  1814. 
It  appeared  that,  in  both  the  freshets  of  1842  and  1861,  the 
ice  in  the  creek  was  raised  and  thrown  upon  the  banks  a  con- 
siderable distance  above  the  place  in  question,  and  that  several 
bridges  and  dams  situated  on  the  creek,  above  and  not  within 
the  influence  of  the  railroad  embankment,  were  carried  off. 
These  were  sudden  and  violent  floods  occurring  after  a  rain, 
while  the  earth  was  frozen  and  covered  with  snow  and  the 
stream  was  flrossen  over.  The  West  Oanadji  creek  was  shown 
to  be  a  violent  staream,  especially  when  breaking  up  in  the 
spring. 

The  defendant's  counsd  moved  for  a  nonsuit,  on  the  ground 
that  it  had  not  been  shown  that  there  was.  any  want  of  care  oi 
skill  in  the  construction  of  the  railroad  or  bridges,  or  that  the 
injury  to  fte  plaintiff^s  land  was  owing  to  any  such  want  of 
care  or  skill  on  the  part  of  the  railroad  company.  The  motion 
was  denied,  and  the  defendant's  counsel  excepted. 

The  defendant's  counsel  called  as  a  witness  one  Gilbert,  who 
testified  Aat  he  was  an  engineer,  and  had  been  engaged  in  that 
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pursuit  for  twenty-fiva  years,  and  had  hem  m  the  employmeut 
of  the  tJtioa  aad  Sohenectady  Rftilroad  Company  for  a  time  in 
1847  and  1848,  and  in  charge  of  the  portion  of  their  road 
embracing  the  place  in  questian,  and  was  £uniliarly  acquainted 
with  the  embankment  across  the  valley  of  the  creek,  of  which 
md  of  the  bridges  he  exhibited  a  map,  which  he  swore  was 
accurately  drawn.  The  defendant's  counsel,  among  other  ques* 
tions,  asked  him  the  following:  "Were  the  embankment  and 
the  bridges  carefully  and  sldUfiiUy  constructed,  with  reference 
to  this  creek?"  The  plaintiff's  counsel  objected  to  the  ques- 
ticm  as  incompetent,  and  it  was  excluded  by  the  judge^  and  the 
defendant's  counsel  excepted.  The  judge  charged,  among 
other  things,  "  that  the  railroad  company  had  a  legal  right  to 
build  its  road  in  its  pres^it  location,  but,  in  building  it,  was 
bound  to  exercise  due  care.  If  it  became  necessary  to  pass 
over  streams,  sufficieht  openings  should  be  left  for  the  wat^ 
to  pass  through  in  high  as  well  as  low  water.  The  company 
is  not  bound  (he  said)  to  insure  against  any  possible  contin 
geaticy,  but  it  is  bound  to  see  that  the  openings  are  sufficient  for 
any  fireshet  which  might  reasonably  be  expected  to  occur  in 
the  stream  for  which  it  was  made."  The  defendant's  counsel 
exeepted  to  this  part  of  ^e  charge.  Y^rdiet  for  the  plaintiff 
$625. 7$i  for  which  judgfacait  was  entered^  which  was  affirmed 
at  a  general  term.    The  defendant  appealed^ 

Suiney  T.  fbir^Jdy  for  the  appellant. 

RAert  Sarlt  for  tKe  respondent. 

DKsao,  J.  The  defendants  had  a  right  to  constmet  their 
railroad  across  the  cieek  and  the  low  lands  on  each  side  of  its 
channel,  at  the  jdaee  where  it  was  built ;  but  they  were  bound 
to  do  this  with  all  necessary  care  sod  skill,  so  as  to  save  the 
acyacent  prc^rietors  £rom  any  ii^urious.  consequences  which 
might  arise  on  account  of  the  necessary  modification  of  the 
natural  surface  of  the  ground,  so  &r  as  should  be  reasonably 
practicable.    This  wastiaieaubsitanQe  of  the  chaigeof  tbcjudga 
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He  told  the  jury  that  the  company  was  not  bound  to  guard 
against  every  possible  contingency,  but  that  they  were  bound 
to  see  that  the  openings  were  sufficient  for  any  freshet  that 
might  reasonably  be  expected  to  occur  in  the  stream.  In  this, 
I  think,  he  stated  the  rule  with  substantial  accuracy ;  though 
I  am  of  opinion  that  the  principles  of  the  action  were  not  as 
fully  explained  as  was  desirable.  But  no  request  to  supply 
the  deficiency  was  made  by  the  defendant's  counsel.  The 
exceptions  to  the  charge  cannot  be  sustained. 

I  am  of  opinion,  though  not  without  some  hesitation,  that 
there  was  evidence  enough  to  submit  the  case  to  the  jury  upon 
the  question  whether  the  road  and  its  embankments  and  bridges 
were  constructed  with  suitable  care  and  skill.  There  was 
no  evidence  directly  bearing  upon  the  point,  by  any  wit- 
nesses of  competent  knowledge  and  experience.  But  the  tact 
that,  on  three  several  occasions  between'the  time  of  the  con- 
struction of  the  road,  in  1885,  to  the  tria],  in  1856,  the  water 
and  ice  had  been  forced  out  of  the  stream  upon  the  plaintiflTs 
land ;  and  that,  in  the  judgment  of  witnesses  who  had  seen  the 
breaking  up  of  the  ice,  the  diversion  of  the  flood  from  its 
natural  course  on  the  west  side,  where  it  would  have  been 
harmless,  to  the  creek  and  on  to  thaJand  on  the  other  side, 
was  caused  by  the  embankment,  an^the  want  of  sufficient 
apertures  for  the  passage  of  the  water,  aflforded  some  evidence 
that  the  structures  referred  to  were  fieiulty.  When  the  charac- 
ter of  the  stream,  the  peculiar  suddenness  and  violence  of  the 
freshets  which  caused  the  injury,  and  their  infrequency,  are 
taken  into  consideration,  it  is  evident  that  the  plaintiff's  case 
was  not  a  strong  one ;  but  I  think  it  was  one  to  be  determined 
by  the  jury.  I  am,  therefore,  in  favor  of  sustaining  the  ruling 
of  the  court,  in  denying  the  motion  for  a  nonsuit 

But  the  judge  refiised  to  allow  the  inquiry  to  be  made  of  a 
witness,  who  was  an  engineer  by  profession,  and  who  waa 
femiliar  with  the  locality  and  with  the  defendant's  structures, 
whether  the  embankment  and  the  bridges  were  carefully  and 
skillfully  constructed  with  reference  to  the  creek.  It  does  not 
appear  upon  what  ground  the  question  was  rejected  by  the 
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justice  who  presided  at  the  trial.  But  the  opinion  of  the  court, 
given  at  the  general  term,  upon  the  appeal  there,  puts  the  right 
to  recover  upon  the  sole  question  whether  the  propulsion  of 
the  ice  and  water  upon  the  plaintiffs  land,  during  the  freshets 
referred  to,  was  occasioned  by  the  erection  of  the  defendant's 
structures.  If  this  is  the  true  question,  the  inquiry  made  of 
the  engineer,  Gilbert,  was  immaterial ;  for,  whatever  skill  and 
judgment  may  have  been  applied  to  the  construction  of  the 
road,  and  though  no  fault  whatever  was  imputable  to  the 
defendants  or  their  servants,  they  were  still,  upon  this  doctrine, 
responsible  for  the  damages,  provided  they  would  not  have 
arisen  if  the  railroad  had  not  been  constructed.  This,  as  we 
have  seen,  was  not  the  theory  upon  which  the  case  was  given 
to  the  jury  at  the  Circuit ;  and,  hence,  the  opinion  of  the  gene- 
ral term  consistently  declares  that  the  charge  was  more  favora- 
ble to  the  defendants  than  the  law  would  warrant  The  general 
term  proceed  to  state,  in  effect,  that  the  defendants,  though 
authorized  by  law  to  construct  the  road  on  the  course  on  which 
it  is  located,  are  still  liable  for  any  interference  with  the  water, 
either  that  which  would' ordinarily  flow  in  the  stream  or  that 
which  is  superinduced  by  a  freshet,  to  the  prejudice  of  a  third 
person,  to  the  same  extent  that  a  private  individual  would  be 
liable  for  similar  acts  upon  his  own  land.  If  this  be  a  correct 
statement  of  the  law,  the  question  of  negligence,  or  want  of 
due  skill  and  judgment,  in  the  construction  of  the  road,  was 
not  in  the  case ;  for  I  suppose  that  the  maxim,  aqim  currit  et 
debet  eurrerey  absolutely  prohibits  an  individual  from  interfering 
with  the  natural  flow  of  water  to  the  prejudice  of  another  ripa- 
rian owner,  upon  any  pretence,  and  subjects  him  to  damages 
at  the  suit  of  any  party  injured,  without  regard  to  any  ques- 
tion of  negligence  or  want  of  care,  u  one  chooses  of  his  own 
authority  to  interfere  with  a  water-course,  even  upon  his  own 
land,  he,  as  a  general  rule,  does  it  at  his  peril,  as  respects  other 
riparian  0¥mers  above  or  below.  But  the  rule  is  different 
where  one  acts  under  the  authority  of  law.  There  he  has  the 
sanction  of  the  State  for  what  he  does,  and,  unless  he  commits 
a  fEiult  in  the  manner  of  doing  it^  he  is  completely  justified. 
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This  ia,  of  conise,  to  be  tmdeistood  as  limited  to  cases  in  which 
the  legislature  has  the  constitutional  power  to  act.  If,  there- 
fore, a  corporation  or  an  officer  should  be  authorized  by  a 
statute  to  take  the  property  of  individuals  for  any  purpose, 
however  public  or  generally  beneficial,  without  compensa- 
tion, or,  for  a  private  use,  making  compensation,  the  pre- 
tended authority  would  be  wholly  void,  and,  of  course,  could 
affi>rd  no  protection  to  any  one.  But  this  limitation  has  no 
application  to  cases  where  property  is  not  taken,  but  only  sub- 
jected to  damages  consequential  upon  some  act  done  by  the 
State  or  pursuant  to  its  authority.  Some  doubt  at  one  time 
existed  as  to  this  distinction ;  but  the  question  was  directly 
presented  in  BadcUffs  Executors  v.  The  Maycr^  ^c,  of  Brook- 
lyn {4t  Comst.,  196) ;  and  it  was  there  determined,  by  the  unani- 
mous judgment  of  the  courts  thfltt,  where  persons  are  authorized 
by  the  legislature  to  perform  acts  in  which  the  public  are 
interested,  such  as  gracing,  leveling  and  improving  streets  and 
highways  and  the  like,  and  they  act  with  proper  care  and  pru- 
dence, they  are  not  answerable  for  the  consequential  damages 
which  may  be  sustained  by  those  who  own  lands  bounded  by 
the  street  or  highway.  The  doctrine  is  equally  applicable  to 
the  construction  of  a  railroad  by  a  private  corporation,  for  the 
enterprise  is  considered  a  public  one,  and  the  authority  is  con- 
ferred for  the  public  benefit  It  is  on  this  account  tha$t  such 
corporations  are  authorised  to  exercise  the  right  of  eminent 
domain,  which  could  not  be  conferred  in  respect  to  any  other 
than  a  public  undertaking.  {Bioodgood  v.  The  JL  Jk  K  R  ^ 
Cb.,  18  Wwid.,  9 ;  Davia  v.  The  Mayor,  &c^  ^N.  Z,  4  Kem^  ' 
528.) 

A  number  oi  cases  are  rderred  to  m  die  opinion  of  the 
general  term,  as  tending  to  establish  the  doctrine  that  the  defend- 
ants are  liable  for  all  damages  consequent  upon  the  ereeti<m 
of  their  works,  irrespective  of  the  question  (rf  negligence  or 
want  oi  care  and  skill  in  constructing  them.  Considering  the 
point  to  have  been  conclusively  adjudged  in  the  case  of  Bad- 
cliff  V.  The  Mayor,  <fcc.,  I  might  leave  the  point  to  stand  upon 
that  precedent ;  but  I  think  it  may  readily  be  shown  that  there 


Digitized  by 


Google 


NEW  TORE,  MABCH,  1861.  49 

Bdlinger  v.  The  New  York  Central  Railroad. 

is  no  weU-considered  case  haying  a  contrary  tendency.  In 
Bovghton  v.  Case  (18  John.,  406),  the  action  was  for  interrupt- 
ing the  flow  of  the  water  along  a  turnpike  road  and  the  ditch 
belonging  to  it,  so  that  it  was  turned  into  the  plaintiff's  garden 
and  destroyed  his  vegetables.  Defence,  that  the  defendant  was 
engaged  in  repairing  the  turnpike  road  under  the  authority  of 
the  company.  There  was  a  judgment  for  the  plaintiff  which 
was  sustained  by  the  Supreme  Oourt  The  judges  say  that  the 
question  before  the  jury  was,  whether  the  bar  across  the  road  had 
been  properly  constructed,  and  whether  the  damage  done  to  the 
plaintiff's  garden  might  not,  with  reasonable  care  and  diligence, 
have  been  avoided.  They  declared  that  it  was  a  case  in  which 
the  defendants  could  guard  against  the  injurious  consequences, 
and  that  it  was  their  duty  to  do  so.  "  I^"  they  added,  "  they 
will  not  take  this  reasonable  care,  and  the  property  of  indi- 
viduals is  damaged  by  their  unskfllfiilness  or  negligence,  they 
are  responsible."  The  case  was  one  of  small  moment,  and  arose 
in  a  justice's  court,  and  was  not  elaborately  treated ;  but  it 
does  not  aid  the  plaintiff,  for  it  is  clear  that  the  ground  of  lia* 
bility  was  considered  to  be  that  which  I  have  stated. 

The  case  of  The  Rochester  White  Lead  Company  v.  The  Oity 
of  Bo(Jie$ter  (8  Comst,  468),  was  an  action  for  negligently  con- 
structing a  culvert  imder  one  of  the  streets  of  the  city,  by 
means  of  which  (on  account  of  the  deficient  capacity  of  the 
passage-way  for  the  water),  its  flow  in  a  freshet  was  obstructed, 
and  it  was  set  back  upon  the  plaintiff's  manufactory,  to  his 
i%j  ury.  A  recovery  by  the  plaintiff  was  sustained.  The  action, 
it  will  be  perceived,  sounded  in  negligence,  and  the  opinion 
of  the  court  proceeded  wholly  on  the  ground  that  the  charge 
had  been  established ;  the  main  suggestion  of  the  court  being 
that  the  city  had  not  shown  that  it  employed  a  competent  engi- . 
neer  to  construct  the  culvert.  No  idea  appears  to  have  been 
entertained  that  the  xlefendants  were  responsible  for  the  mere 
feet  of  setting  back  the  water,  irrespective  of  the  question  of 
negligence.  If  that  were  the  law,  the  whole  discussion  in  the 
case  would  have  been  without  an  object  A  late  case  in  the 
Court  of  Queen's  Bench  has  been  insisted  upon,  as  determining 
Smtth.— V0L.IX  7 
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the  precise  question  against  the  present  defendants.  The  decla- 
ration charged  the  defendants  in  that  case  with  erecting  an 
embankment  across  certain  low  lands  in  the  valley  of  the  river 
Dun,  "  without  having  or  leaving  sufficient  arches  or  water-way 
to  allow  the  flood  waters  to  escape,"  whereby  they  were  penn^ 
back  and  finally  forced  upon  the  plaintiff's  land  to  his  injury. 
The  plaintiff  had  a  verdict ;  and,  on  the  argument  of  a  rule  to 
show  cause,  two  questions  were  discussed  and  determined. 
The  first  was,  whether  the  owner  of  the  land,  under  whom  the 
plaintiff  claimed  as  lessee,  had  not  been  already  compensated 
for  these  damages  by  the  award  of  an  arbitrator.  The  com- 
pany had  purchased  a  parcel  of  the  land  of  this  proprietor  for 
the  track  of  its  road,  the  price  of  which  was,  by  agreement,  to 
be  determined  by  an  arbitrator,  and  the  submission  provided 
that  he  should,  in  addition  to  the  compensation  for  the  land, 
include  all  damages  done  to  the  remaining  estate  of  the  vendor, 
"  occasioned  by  severance  or  otherwise,  which  could  have  been 
awarded  by  a  jury,  in  case  the  value  of  such  land  and  com- 
pensation for  damages  had  been  settled  by  the  verdict  of  a 
jury."  The  arbitrator  awarded  a  gross  sum  for  the  value  of 
the  land,  including  the  damages  mentioned,  which  was  paid ; 
and  the  defendant  insisted  that  this  embraced  the  damages  for 
which  the  suit  was  brought  The  court  held  otherwise,  and 
decided  that  it  only  included  the  damages  which  were  capable 
of  being  ascertained  and  estimated  at  the  time  compensation 
was  awarded,  and  did  not  reach  the  damages  in  question, 
which,  it  was  said,  could  neither  be  foreseen  nor  even  guessefl 
at  by  the  arbitrator.  The  second  question  was,  whether  the 
defendants  were  liable,  since  they  had  built  the  road  according 
to  the  provisions  of  the  act  of  Parliament  authorizing  its  con- 
struction. The  act  obliged  the  company  to  make  openings  for 
flood  waters  in  one  part  of  the  route,  in  at^ther  county, 
but  was  silent  as  to  such  openings  at  the  place  in  question. 
Hence  the  defendants  insisted,  upon  the  principle  eocpressio 
wtivs  estexchmo  dUerius^  that  they  were  not  bound  to  make 
flood  gates  at  that  place.  Upon  that  point,  the  court  said,  the 
company  might  haye  been  at  liberty,  un£(er  the  act  to  con- 
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8ta-act  their  railway  across  the  lowlands  in  the  manner  they 
had  done ;  but  that  it  did  not  follow  that,  in  case  an  unfore- 
seen injury  should  arise  to  any  one  from  the  mode  in  which  it 
was  constructed,  they  are  not  liable  to  the  action.  They  added 
that  the  company  might,  by  proper  caution,  have  avoided  the 
injury  which  the  plaintiff  had  sustained ;  "  and  we  think,"  the 
opinion  concludes,  ''  (hat  the  want  of  such  caution  was  sufficient 
to  sustain  the  a^ction,^^  {Lawrence  v.  TJie  Qreat  Northern  BaUway 
Co.,  16  Adol.  &  Ellis,  K  S.,  648.)  The  case  does  not,  I  think, 
afford  any  countenance  to  the  idea  that  the  defendants  are  lia- 
ble  at  all  events  for  an  injury  occasioned  by  their  embankment 
They  are  to  use  all  reasonable  caution ;  but,  exercising  such 
caution,  they  had  a  right  to  construct  the  road,  and  were  not 
liable  to  any  consequential  damages  to  any  one  whose  property 
they  did  not  directly  invade.  The  defendants  in  the  case  cited 
contended  for  impunity,  though  they  had  not  used  due  caution, 
under  the  peculiar  terms  of  their  act  What  the  present  plain- 
tiff contends  for  is,  that  the  utmost  care  and  skill  in  construct- 
ing the  works  will  not  avail  the  defendants,  i^  after  all,  an 
injury  has  happened  in  consequence  of  the  existence  of  the 
work,  though  they  had  the  authority  of  an  act  of  the  legisla- 
ture to  construct  it 

An  obstruction  may  be  such  that  any  one,  whether  profes- 
sional or  not,  would  see  at  a  glance  that  it  was  improper  and 
lacked  safeguards  necessary  to  be  made,  and  which  might 
effectually  prevent  injury.  Such  seems  to  have  been  the  case 
just  mentioned.  There  was  but  a  single  culvert  in  the  em- 
bankment, and  the  injury  was  done  during  a  high  flood  occur- 
ring the  same  year  in  which  the  lands  were  appraised.  In 
this  case  there  was  an  opening  of  considerable  width,  besides 
the  bridge  over  the  creek,  for  the  passage  of  floods.  It  does 
not  appear  th^  it  had  ever  proved  insufficient  except  when  a 
high  flood  was  complicated  by  the  breaking  up  of  the  ice,  and 
that  occurred  only  thrice  in  twenty  years,  and  the  same  thing 
appears  to  have  happened  once  at  least  before  the  embankment 
was  constructed ;  and,  on  one  of  the  occasions  after  the  build- 
ing of  the  r9ad,  tHe  freshet  was  destructive  to  most  of  the 
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bridges  on  the  croek.  In  m  j  opinion,  the  paasage  of  the  oredc 
and  valley  by  the  railroad  called  for  the  exercise  of  engineer- 
ing skill  and  judgment  of  a  high  order.  The  character  of  the 
creek  and  its  habits  (if  that  expression  may  be  used)  should 
have  been  investigatedi  and  especially  its  liability  to  be  broken 
up  by  a  thaw  in  the  mnter,  when  covered  with  thick  ice.  It 
is  possible  that  any  embankment  across  the  valley,  even  when 
ftumished  with  the  Ml  amount  of  openings  which  could  be  left 
consistently  with  lajring  a  rail  track,  would  modify,  to  some 
extent,  the  action  of  the  water  upon  the  ice  in  the  case  of  a 
wbiter  flood.  While  I  have  been  engaged  in  examining  the 
case,  the  streams  in  the  vicinity  of  this  road  have  been  opened 
by  a  spring  flood,  and  the  track  has  been  covered  for  a  con- 
siderable distance  by  ice  and  debris,  so  that  the  trains  have 
been  stopped  for  a  considerable  time.  Whether  it  was  practi- 
cally possible  to  have  fixed  the  grade  so  that  this  would  not 
have  happened,  can  only  be  determined  by  the  judgment  of 
men  skilled  in  such  matters.  The  defendants,  as  the  judge  at 
the  trial  very  properly  said,  were  not  insurers.  But  they  were 
authorized  to  build  the  railroad  at  die  place  where  they  did 
build  it ;  and  i^  njeoessarily  and  in  spite  of  all  reasonable  safe- 
guards and  precautions  in  constructing  the  work,  occasional 
disturbance  to  adjoining  lands  would  arise  &om  a  winter  freshet, 
it  was  die  misfortune  of  the  plaintiff  that  he  had  lands  exposed 
to  such  occurrences. 

There  are  two  other  oaMS  mentioned  in  the  opinion  of  the 
general  term,  namely,  Flskher  v.  The  Avhum  and  Syrojcuse 
RtUroad  Company  (25  Wend.,  462),  and  Brown  v.  The  Oayuga^ 
Jbc,,  HaUroad  Company  (2  Kern.,  486).  The  first  of  these  cases 
is  substantially  overruled  in  the  one  referred  to  in  4  Comstock, 
195.  In  the  other  case  the  only  question  presented  was, 
whether  a  party  continuing  a  nuisance  was  liable  if  he  had  not 
had  notice  to  r^nove  it  The  concluding  sentence  in  the  last 
opinion  given  in  that  case,  was  written  when  the  writer  had  not 
in  his  mind  the  case  in  which  Fletcher  v.  The  Auburn  Company 
was  reconsidered ;  but  no  part  of  that  opinion  was  adopted  by 
the  court    The  caae  itself  raised  no  question  material  to  the 
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present  inquiiy ;  and  it  cannot  therefore  be  oonsidered  a  prece- 
dent in  the  case  under  consideration. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  on 
aocount  of  the  erroneous  ruling  upoti  the  question  of  evidence. 

HoYT,  J.,  dissented;  Ck>]iBT0CK,  Ch.  J.,  and  LoTT,  J.,  did 
not  sit  in  the  case. 

Judgment  reversed,  and  new  trial  ordered. 


The  Pbopli^  ex  rd.  Prick,  v.  Shith. 

A  member  of  the  first  division  of  the  militia  of  this  State,  who  removes 
oataade  of  its  bounds  into  a  ooimtj  ac^'acent,  itthougli  not  forfeiting  by 
such  removal  any  military  office  then  held  by  him,  ceases  to  be  eligible 
to  election  to  any  new  officer 

^e  privileges  reserved  to  him,  notwithstanding  his  removal,  are  such  as 
may  be  claimed  of  right;  and  not  those,  like  promotion,  which  are 
dependent  on  the  fiiror  of  others. 

Appkal  from  the  Supreme  Court  Aetion  in  the  nature  of 
quo  woaranio  to  oust  the  defendant  from  the  office  of  colonel 
of  the  first  regiment  of  the  militia  of  this  State.  The  trial 
was  before  Mr.  Justice  James,  a  jury  having  been  waived;  and 
he  found  these  £Buns : 

The  defendant,  Spencer  H.  Smith,  was  formerly  a  resident 
of  the  city  of  New  York,  and  continued  to  reside  therein  till 
some  time  in  the  month  of  April,  1867,  when  he  removed  to 
the  county  of  Queens,  in  this  State  (a  county  adjacent),  where 
he  has  ever  since  resided.  In  1868  he  was  duly  i^ypointed  and 
commiflsioned  a  staff  officer  of  the  firet  regiment  in  the  fliBt 
drnsion  of  the  New  York  State  mihtia,  and  continued  such 
officer  up  to  March  17, 1869.  Oh  that  day  an  election  was 
hdd  to  fill  a  vacancy  in  the  office  of  colonel  in  that  regiment, 
at  whidi  he  received  twenty-one  out  of  twenty-eight  legal  votes 
east    He  was  thereupon  declared  to  be  duly  elected,  and 
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received  his  commission :  he  entered  npon  the  duties  of  that 
office,  and  was  discharging  the  same  when  this  action  was  com 
menced.  At  the  time  of  such  election,  the  ooontj  of  Kew 
York  and  the  oonnty  of  Richmond  comprised  the  first  division 
district;  the  county  of  Richmond  and  the  firsts  second,  third, 
fourth,  fifth,  sixth,  seventh  and  eighth  wards  of  the  dtj  of 
New  York  the  first  brigade  district;  and  the  first  and  second 
wards  of  the  city  of  New  York  the  first  r^imental  district 

The  judge  held  that  the  defendant  was  ineligible,  and  his 
election  void. 

Judgment  of  ouster  was  accordingly  entered,  which  having 
been  affirmed  at  general  term  in  the  first  district,  the  defendant 
appealed  to  this  court  The  cause  was  submitted  on  printed 
arguments. 

Charles  W.  Somdfijrd  and  LueiuB  Pitkin^  for  the  i^pellant 

WiOiam  F.  EawCj  for  the  respondent 

LoTT,  J.  For  the  proper  determination  of  the  question, 
whether  the  defendant's  election  to  the  office  of  colonel  is 
l^al  and  valid,  it  is  necessary  to  refer  particularly  to  certain 
provisions  of  the  general  law  providing  for  the  enroUment  of 
the  militia  and  the  organization  of  uniform  corps  and  the  dis- 
cipline of  the  military  forces  of  the  State,  passed  April  17, 
1854  (ch.  898) ;  the  act  in  relation  to  the  first  division  and  fifth 
brigade  of  the  New  York  State  militia,  passed  April  14,  1856 
(ch.  586) ;  and  the  act  to  improve  the  discipline  and  promote 
the  efficiency  of  the  military  forces  of  this  State,  passed  April 
8, 1858  (ch.  129). 

By  the  general  law  of  1854  (§  1,  tit  9),  the  conmiander-in- 
chief  was  authorized  to  establish  and  prescribe  such  rules, 
regulaticms,  forms  and  precedents  as  he  should  deem  proper  for 
the  use  and  govenmient  of  the  military  forces  of  this  State, 
and  to  carry  into  full  effect  the  provisions  of  that  act  Such 
rules,  regulations,  forms  and  precedents  were  to  be  published 
in  orders  by  the  Adjutant-General,  and  from  time  to  time  dis- 
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tributed  to  the  commissioned  officers  of  the  State.  The  com- 
mander-in-chie^  in  pursuance  of  the  authority  so  conferred  on 
him,  established  and  prescribed  certain  rules  and  regulations, 
whichj^  on  the  6th  of  April,  1858,  were  promulgated  and  pub- 
lished by  the  Adjutant-General,  in  a  general  order  of  that  date, 
and  were  subsequently,  by  the  14th  section  of  said  act  of  April 
8,  1858,  made  "part  of  the  acts  for  the  government  of  the 
military  forces."  It  is  provided  by  section  698  of  those  rules 
and  regulations,  that,  "  to  be  eligible  to  election  or  appointment 
to  office  in  the  military  forces  of  this  State,  the  person  must  be 
a  white  male  citizen  of  the  United  States,  of  the  age  of  eighteen 
years  or  upwards,  and  a  resident  of  the  proper  military  dis- 
trict, city  or  village,  agreeably  to  law;"  and  by  the  previous 
section  (§  692),  it  is  declared  that  "  the  election  or  appointment 
of  an  ineligible  person  is  entirely  void,  and  he  is  not  entitled 
to  be  commissioned."  These  provisions  were  in  full  force  at 
the  time  of  the  defendant's  election.  It  then  becomes  material 
to  inquire  whether  he  was  "  a  resident  of  the  proper  military 
district,  city  or  village,  agreeably  to  law."  By  the  general 
law  (tit  4,  §  8),  it  was  enacted  that  the  division,  brigade,  regi- 
mental and  company  districts,  as  then  organized,  should  con- 
tinue to  be  and  remain  as  the  military  districts  of  the  State, 
subject,  however,  to  such  alterations  or  consolidations  as  the 
commander-in-chief  should,  from  time  to  time,  see  fit  to  make ; 
and,  by  section  20  of  the  same  title,  it  is  provided  that  "  all 
commissioned  officers,  residing  in  any  city  or  incorporated  vil- 
lage in  this  State,  shall  be  deemed  to  be  within  the  bounds  of 
their  respective  commands,  providing  any  part  of  the  military 
district  to  which  they  properly  belong  shall  be  located  within 
such  city  or  village."  It  is  a  conceded  fact,  in  this  case,  that 
the  first  r^mental  district,  at  the  time  of  the  defendant's  elec- 
tion to  the  office  of  colonel,  comprised  the  first  and  second 
wards  of  the  city  of  New  York,  and  that  he,  at  that  time,  was 
not  a  resident  within  either  of  those  wards.  Such  non-resi- 
dence, however;  would  not  have  made  him  ineligible  if  he  had 
resided  in  any  part  of  that  city,  inasmuch  as  that  military  dis- 
trict was  located  therein,  and  he  would  then  have  been  a  resi- 
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dent  of  the  proper  military  bounds  or  territoiy  preacribed  by 
section  693  of  the  regulations  referred  to.  The  lesidenoe 
required,  aa  a  compliance  with  that  regulation,  must  be  either 
inthin  a  military  district  as  specifically  defined  and  designated, 
for  which  an  election  is  to  be  held,  or  within  a  city  or  village 
in  which  the  district,  or  a  part  thereof  is  situated,  although 
such  residence  is  not  within  the  territorial  bounds  of  the  dis- 
trict  itseE  Thifi  oonstruction  is  in  harmony  with,  and  gives 
eflfect  to,  the  provision  of  section  20  above  cited,  to  which,  in 
my  opinion,  reference  was  had  in  framing  and  prescribing  that 
regulation.  The  defendant^  however,  was  not  a  resident  of  the 
city  of  New  York,  and,  consequently,  was  not  eligible  to  the 
oflSce  to  which  he  was  chosen,  unless  the  provisions  to  which 
I  shall  now  refer  have  made  him  so.  It  is  provided  by  those 
regulations  (§702),  that  "commissioned  officers  will  be  con- 
sidered as  having  removed  out  of  the  bounds  of  their  com* 
mands  and  vacated  their  offices  (unless  otherwise  provided  by 
law),  under  the  following  circumstances,  viz.:  major-generab 
and  their  staflfe,  on  removing  beyond  the  bounds  of  their 
respective  divisions;  brigadier-generals  and  their  stafis,  on 
removing  beyond  the  bounds  of  their  brigades ;  field-officers 
and  regimental  sta£^  on  removing  beyond  the  bounds  of  their 
regiment;  company  officers,  on  removing  beyond  the  bounds 
of  their  company,  except  when  the  company  is  made  up  from 
the  different  districts,  and  then,  upon  removing  from  the  regi- 
mental district ;"  and  it  is  declared,  by  section  65  of  the  act  in 
relation  to  the  first  divimon  and  fifth  brigade  of  the  New  York 
State  militia,  passed  April  14,  1856,  before  referred  to,  diat 
"  any  officer,  non-conmiissioned  officer,  musician,  or  uniformed 
private,  who  may  change  his  residence,  from  within  the  bounds 
of  said  division  into  any  adjacent  county,  or  firom  within  any 
county  adjacent  into  the  said  division  district,  shall  not  thereby 
vacate  his  office  or  post;  but  he  shall  be  held  to  duty  in  the 
division,  brigade,  regiment,  troop,  or  company  to  which  he  was 
attached  at  the  time  of  such  change  of  residence,  and  he  shall 
be  subject  to  duty  therein,  and  shall  be  entitled  to  all  privi- 
leges, immunities  and  exemptions  allowed  by  law,  and  shall  be 


Digitized  by 


Google 


NBW  YORK,  MARCH,  1861.  57 

The  People  v.  Smith. 

liable  to  fines  and  penalties  and  the  collection  of  them  in  the 
same  manner  as  if  such  change  of  residence  had  not  taken 
place."  It  is  claimed  by  the  defendant  that  the  effect  of  these 
provisions,  when  a  commissioned  ofGicer  in  tiiat  division  removes 
into  an  adjacent  county,  is,  not  only  that  he  retains  his  office 
or  post,  bnt  also  that  he  is  not  considered  as  having  removed 
out  of  the  bounds  of  his  command.  That  position  cannot  be 
maintained.  It  is  true  that  an  officer,  by  such  change  of  resi- 
dence, does  not  vacate  his  office  or  post,  but,  on  the  contrary, 
he  is  held  to  duty,  and  is  entitled  to  all  tiie  privileges,  immu- 
nities and  exemptions  allowed  by  law,  in  the  same  manner  as 
if  such  change  of  residence  had  not  taken  place.  Such  is  the 
evident  meaning  of  section  66 ;  but  no  color  is  thereby  given 
for  the  construction  that  he  is  still  to  be  considered  as  resident 
within  the  bounds  of  his  command.  It  was  doubtless  under- 
stood, when  that  section  was  enacted,  that  changes  to  and  from 
the  bounds  of  the  first  division  district  and  the  counties  adja- 
cent thereto  were  firequent,  and  it  was  apparent  that  such 
changes,  if  permitted  to  produce  a  vacancy  and  an  exemption 
from  duty  in  the  military  body  fi:om  which  the  removal  was 
made,  would  seriously  impair  its  efficiency.  That  result  was, 
therefore,  avoided  by  declaring  that  such  change  did  not  relieve 
fixMn  the  duty  which  the  office  or  post  then  held  enjoined,  nor 
take  away  the  privileges,  immunities  and  exemptions  which 
the  performance  of  such  duty  conferred.  The  provision,  how- 
ever, related  only  to  the  duty  or  post  then  held,  and  the  privi- 
leges, immunities  and  exemptions  then  allowed  by  law.  While, 
therefore,  the  removal  of  the  defendant  did  not  forfeit  or  vacate 
his  office  of  staff  dBGlcer,  he  did  not,  by  the  reservation  of  the 
right  to  hold  it  and  the  juivileges  appertaining  thereto,  also 
acquire  the  right  of  an  election  or  appointment  to  another 
office,  or  any  new  right ;  and  he  could  not  be  held  to  duty  in 
any  other  office  or  post  than  that  then  held  by  him.  It  has 
been  suggested  that  one  of  the  privileges  reserved  was  the 
privilege  of  promotion.  That,  in  my  opinion,  is  a  misappli- 
cation of  the  term.  The  privileges  to  which  the  party  is  enti- 
tled are  stated  to  be  those  ^*  allowed  by  law :"  they  are  such  as 
Smith.— Vol.  IX.  a 
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can  be  claimed  of  right,  and  are  not  dependent  on  the  &yor 
or  will  of  others.  Many  privil^es,  immunities  and  exemp- 
tions are  given  and  granted  to  the  members  of  the  first  division, 
by  the  provisions  of  the  law  nnder  which  it  was  organized 
It  is  to  such  ^t  a  person,  who  continues  to  serve  after  a  change 
of  residence,  shall  be  entitled,  and  to  such  only.  This  is  the 
£ur  and  ordinary  meaning  of  the  language  used ;  and  that  it 
was  intended  to  be  so  understood  is  apparent  fix>m  the  pro- 
visions  of  section  86  of  the  same  act,  which  provides  that  the 
fifth  brigade  district  of  the  militia  of  this  State  "shall  possess 
all  the  privileges  and  exemptions,  and  be  subject  to  all  the 
duties  and  service,  granted  and  imposed  to  and  upon  the  first 
military  division ;"  showing  that  privil^es  and  exemptions 
previously  specified  were  contemplated. 

The  preceding  views  lead  us  to  the  conclusion  lliat  the  defend- 
ant was,  after  his  removal  to  Queens  county,  ineligible  to  the 
office  of  colonel  to  which  he  was  chosen. 

The  judgment  of  the  Supreme  Court  must,  therefore,  be 
affirmed. 

CoMSTOCK,  Ch.  J.,  Davies,  James,  and  Hoyt,  Js.,  con- 
curred. 

SsLDENjJ.  (Dissenting.)  To  arrive  at  a  just  conclusion  in  this 
case,  it  is  necessary  to  collate  severd  statutory  provisions 
and  military  regulations,  and  to  ascertain  their  combined  effect. 
The  commander-in-chief  of  the  military  forces  of  the  State 
having  been  authorized  by  the  act  passed  April  17,  1854,  to 
estabUsh  rules,  regulations,  forms,  &c.,  for  the  use  and  govern- 
ment of  those  forces,  and  having,  pursuant  to  this  authority, 
prescribed  a  body  of  rules  for  that  purpose,  these  rules  are,  by 
section  14  of  the  act  of  April  8, 1868,  made  a  part  of  the  mili- 
tary laws  of  the  State.  Section  693  of  these  rules  provides  as 
follows :  "  To  be  eligible  to  election  or  appointment  to  office  in 
the  militaiy  forces  of  the  State,  the  person  must  be  a  white 
male  citizen  of  the  United  States,  of  l^e  age  of  eighteen  years 
or  upwards,  and  a  resident  of  the  proper  military  district,  city 
or  village,  agreedbbf  to  lawP 
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Were  it  not  for  the  last  words  of  this  section,  the  inference 
from  its  provisions  might  be  that  it  was  designed  to  exclude 
fipom  eligibility  all  persons  not  residing  within  the  district  in 
which  the  partictdar  military  corps  in  which  the  election  occurs 
is  located ;  in  other  words,  to  require  that,  to  be  eligible  to  a 
company  office,  they  must  reside  within  the  limits  of  the  com- 
pany, or,  to  a  regimental  office,  within  the  limits  of  the  regi- 
ment, &c.  But  the  words,  "  agreeably  to  law,"  imply  the  exist- 
ence of  other  legal  provisions  on  the  subject,  and  refer  the 
question  of  eligibility  entirely  to  these  provisions.  It  becomes 
necessary,  therefore,  to  see  what  other  statutory  provisions 
there  are,  bearing  upon  the  question. 

Upon  the  14th  of  April,  1865,  an  act  was  passed  in  relation 
to  the  first  division  and  fifth  brigade  of  the  New  York  State 
militia.  Section  65  of  this  act  is  in  these  words:  "Any  offi- 
cer, non-conmiissioned  officer,  musician,  or  uniformed  private^ 
who  may  change  his  residence,  within  the  bounds  of  said 
division,  into  any  adjacent  county,  or  from  within  any  county 
adjacent  into  the  said  division  district,  shall  not  thereby  vacate 
his  office  or  post,  but  he  shall  be  hdd  to  duty  in  the  division, 
brigade,  regiment,  troop  or  company  to  which  he  was  attached 
at  the  time  of  such  change  of  residence,  and  he  shall  he  subject 
to  duty  therein,  and  shall  be  entitled  to  all  privileges,  immuni- 
ties and  exemptions  allowed  by  law,  and  shall  be  liable  to  fines 
and  penalties,  and  the  collection  of  them,  in  the  same  manner 
as  if  such  change  of  residence  had  not  taken  place ;  and  pro- 
cess for  the  coUectibn  of  such  fines  and  penalties  may  be  exe- 
cuted in  either  New  York  or  any  adjacent  county." 

Section  693  of  the  military  rules  is  made,  by  its  terms, 
entirely  subordinate  to  this  statutory  provision ;  and,  as  there 
does  not  appear  to  be  any  subsequent  statute  conflicting  in  this 
respect  with  the  act  of  1856,  the  whole  question  turns  upon 
the  interpretation  to  be  given  to  section  65  of  the  latter  act. 
By  the  construction  put  upon  this  section  by  the  learned  judge 
before  whom  the  cause  was  tried,  while  an  officer  of  a  regiment 
in  the  city  of  New  York,  by  removing  from  the  city  into  an 
adjoining  county,  does  not  forfeit  his  office  he,  nevertheless^ 
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thereby  renders  himself  ineligible  to  any  other  office  in  that 
regiment,  or,  nnless  the  remoral  is  to  the  ooantj  of  Richmond, 
in  the  division  to  which  such  raiment  belongs. 

I  find  it  somewhat  difficult  to  reconcile  this  construction 
with  the  terms  of  the  provision,  or  with  what  appears  to  have 
been  its  object  It  secures,  in  express  terms,  to  persons  so 
removing,  all  the  privileges  which  appertain  to  them  as  mem- 
bers of  the  corps  to  which  they  belong  at  the  time  of  their 
removal.  Eligibility  to  office  is  a  privilege,  and,  among  mili- 
tary men,  is  apt  to  be  considered  as  not  the  least  among  the 
many  privileges  they  enjoy.  If  military  men  in  the  city  of 
New  York,  by  removing  into  the  suburbs  of  the  city,  within 
the  limits  of  an  adjoining  comity,  thereby  render  themselves 
incapable  of  promotion,  while,  at  the  same  time,  they  are  com- 
pelled still  to  do  duty  in  the  city,  th^  would  be  deprived  of  a 
privilege  which,  undoubtedly,  many  of  them  consider  valu- 
able. 

One  object  of  the  provision  in  section  66,  confined,  as  it  is, 
to  the  fiiBt  division  of  the  militia  of  the  State,  seems  to  me  to 
have  been,  to  meet  the  exigencies  of  those  who  are  engaged  in 
business  in  the  dty  of  New  York,  but  who,  nevertheless,  have 
their  residences  without  the  bounds  of  the  city,  in  some  one 
of  the  adjoining  counties.  Whether  the  defendant  in  this  case 
belongs  to  this  class  or  not,  is  immaterial.  The  construction 
put  upon  the  section  would  necessarily  include  them  all. 

The  words,  '^  shall  not  thereby  vacate  his  office  or  post," 
are  not  the  only  operative  words  of  the  section ;  nor  is  it  to 
be  inferred  that  they  embrace  its  sole,  or  even  its  principal 
object  It  provides  that  the  person  removing  "  shall  be  held 
to  duty"  in  the  corps  to  which  he  belongs ;  and,  again,  that  he 
"shall  be  subject  to  duty  therein."  Its  object,  very  plainly, 
was  not  merely  to  confer  a  favor  upon  officers  by  saving  to  &iimi 
their  offices.  It  applies  to  privates  as  well  as  officers,  and 
compels  all  alike  to  cositinue  to  do  duty  in  the  corps  to  which 
they  are  attached ;  subjecting  them  to  the  same  fines  and  penal- 
ties as  if  they  had  not  removed.  As,  therefore,  it  imposes  all 
the  burdens  existing  before  the  removal,  is  it  not  £ur  to  infer 
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ibAt  it  intended  to  preserye  all  the  coiTeq>onding  privileges, 
especially  when  this  is  the  import  of  its  language? 

If  the  statute  operated  upon  ofiBlcers  alone,  there  would  be 
moDe  plausibility  in  saying  that  it  was  simply  intended  to  pre- 
vent a  forfeiture  of  their  offices ;  although  there  would  be  very 
little  propriety,  even  then,  in  compelling  a  man  to  serve  in  a 
subordinate  office,  and,  at  the  same  time,  depriving  him  of  all 
power  of  obtaining  advancement.  But  there  would  be  stiU 
greater  injustice  in  obliging  privates  to  continue  to  do  duty  in 
a  corps  in  which  they  can  have  no  hope  of  promotion.  The 
design  of  the  statute  must,  I  think,  have  been,  in  part,  to  pre- 
vent changes  in  the  ranks  of  the  various  military  corps  of  the 
city,  by  removals  from  the  city  simply  into  the  adjoining  coun- 
ties, or  firom  those  counties  to  the  city,  and  to  preserve  to  the 
individuals  so  removing  their  military  status^  whatever  it  may 
be,  with  its  privileges  as  well  as  its  duties  alike  undiminished. 

It  follows  fifom  these  views  that  so  much  of  the  judgment 
of  the  Supreme  Court  as  adjudges  that  the  defendant  Smith 
has  usurped  and  unlawfully  lield  and  exercised  the  office  in 
question,  is  erroneous  and  should  be  reversed. 

Benio,  J.,  concurred  in  this  opinion ;  Mason,  J.,  expressed 
no  opinion. 


Judgment  affirmed. 


BissELL  d  al  V.  The  New  York  Oentbal  Bailroai) 

Company. 

As  between  grantor  and  grantee  the  conveyance  of  a  lot  bounded  upon  a 
street  in  a  dty,  carries  the  land  to  the  centre  of  the  street  There  is  no 
distinodon,  in  this  respect,  between  the  streets  of  a  city  and  oountiy 
Irighways. 

So  hddj  where  the  conveyance  contained  no  reference  to  the  street,  by 
name,  but  the  lot  was  described  by  its  number,  "according  to  an  allot- 
ment and  survey  made  by  E.  J.,"  upon  whose  map  the  lot  was  repre- 
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sented  as  abutting  upon  a  street^  and  the  depth  of  the  lot  was  stated 
by  figures  which  would  not  include  any  part  of  the  street 

The  grantor  held  to  have  dedicated  such  street  as  between  him  and  his 
grantees,  although  his  map  represented  it  as  continuing  through  the  land 
of  an  adjoining  proprietor,  which  closed  it  against  any  highway  izi  one 
direction  and  such  adjoining  proprietor,  never,  in  any  manner  assented 
to  the  continuation  of  the  proposed  street^  nor  was  any  part  of  the  street 
adopted  as  such  by  the  public  authorities. 

The  grantee  of  all  the  lots  on  both  sides  of  the  street  thus  designated,  held 
entitled  to  the  exclusive  possession  of  the  proposed  street  against  ejeclr 
ment  by  the  grantor. 

Appeal  from  the  Supreme  Court  Action  to  recover  the 
possession  of  land  in  the  city  of  Rochester.  The  plaintiffe 
claimed  title  under  William  TV".  Mumford.  Upon  the  trial  it 
was  proved  that,  in  1825,  Mumford  was  the  owner  of  one  half 
of  a  block  of  land  in  the  city  of  Rochester,  including  the  pre- 
mises in  controversy,  which  tract  was  surrounded  on  all  sides 
by  streets  opened  and  used  as  public  highways.  He  caused 
his  portion  of  the  block  to  be  surveyed  and  subdivided  into 
lots,  and  a  map  to  be  made  representing  such  lots  as  abutting 
upon  a  street  extending  from  Kent  street,  one  of  the  bounda- 
ries of  his  tract,  through  the  centre  thereof  and  also  through 
the  land  of  adjoining  proprietors,  to  Jones  street  This  pro* 
posed  avenue  was  designated  on  the  map  as  Erie  street,  and 
that  part  of  it  within  Mumford's  allotment  was  the  land  in 
controversy  in  this  action.  Mumford  proceeded  to  sell,  and 
did  sell,  all  of  his  lots,  by  deeds,  describing  them  according  to 
their  num,ber  upon  his  map,  in  this  manner :  "  Lot  No.  1,  sec- 
tion G,  according  to  allotment  and  survey  of  part  of  Frankfort 
[a  portion  of  Rochester  including  Mumford's  tract],  made  by 
Elisha  Johnson ;  said  subdivision  being  33  feet  front  and  rear 
and  70  feet  deep:"  but  without  any  mention  of  or  reference  to 
said  street  by  name.  Mumford's  grantees  entered  upon  such 
lots  and  built  thereon,  and  the  strip  denominated  as  a  street 
was  used  by  them  for  access  to  tiieir  lots,  and  was  opened  so 
far  as  Mumford's  land  extended;  but  was  not  opened  through 
the  other  half  of  the  block  to  Jones  street  It  did  not  appear 
that  the  owner  of  the  other  half  of  such  block  plotted  his 
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gronnd  into  city  lots,  or  in  any  way  assented  to  the  opening 
of  a  street  through  the  same ;  and  a  fence  was  kept  up  by  him 
between  his  portion  of  such  block  and  that  of  Mumford.  The 
defendant  acquired  aU  the  rights  of  the  several  grantees  of 
lots  from  Mumford,  and  was  in  occupation  of  the  same  and 
of  the  land  between,  designated  as  Erie  street,  which  it  had 
covered  wil^  a  warehouse  and  other  structures.  The  judge, 
under  exception  by  tiie  defendant,  directed  the  jury  to  find  a 
verdict  for  the  plaintiflfe.  The  judgment  entered  thereon  was 
affirmed  at  general  term  in  l^e  seventh  district,  and  the  defend- 
ant appealed  to  this  court 

Henry  K  Sdderij  for  the  appellant. 

Thertm  B.  Strong^  for  the  respondents. 

Masok,  J.  The  question  presented  for  adjudication  in  this 
case  is,  whether  the  several  deeds  of  conveyance  executed  by 
William  W.  Mumford,  between  the  years  1828  and  1845,  to 
different  individuals,  conveying  lots  on  either  side  of  Erie 
street,  in  the  city  of  Rochester,  carried  the  lands  to  the  centre 
of  that  street  These  deeds  describe  the  lots  invariably  by 
their  numbers ;  "  reference  being  had  to  the  allotment  and  survey 
made  by  Misha  Johnson."  In  some  cases  the  size  of  the  lot  is 
given :  "  being  88  feet  front  and  rear,  and  99  feet  deep."  There 
is  no  express  mention  of  any  street  in  any  of  the  deeds.  It 
appears  that,  before  selling  any  of  the  lots,  Mr.  Mumford, 
the  original  proprietor  of  these  lands,  placed  his  map,  or  a 
copy  of  it,  in  the  hands  of  agents  engaged  in  selling  his  lots, 
and  that  they  made  sales  in  reference  to  the  map.  On  this 
map  the  lands  in  controversy  are  laid  down  as  ".EWe  street;^ 
and  these  lots  conveyed  lie  both  on  the  north  and  south 
gides  of  "jEWe  street"  The  simple  question,  then,  is,  whether 
a  conveyance  of  a  lot'  bounded  on  a  piece  of  ground  thus 
laid  out  upon  the  map  as  a  street,  and  called  a  street,  but 
which  is  not,  in  fact,  a  public  street  or  highway,  carries  the 
grantees  to  the  middle  of  the  street    The  question,  so  £eu:  as  it 
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is  here  presented,  involyes  merely  the  oonstruction  to  be  givea 
to  these  deeds.    The  inquiry  is  as  to  the  extent  of  the  grant. 

If  the  role  of  construction  in  regard  to  such  grants  is  not  to 
be  considered  as  settled  in  this  State,  I  am  inclined  to  hold  that 
the  inference  of  law  is,  that  such  a  conveyance  carries  with  it 
the  fee  to  the  centre  of  the  street,  as  part  and  parcel  of  the 
grant  There  is  no  more  reason,  it  seems  to  me,  to  infer  an 
intention  in  the  grantor  to  withhold  his  interest  in  or  title  to 
the  land  covered  by  the  street,  after  parting  with  all  his  right 
and  title  to  the  adjoining  land,  than  there  is  in  the  case  of  a 
deed  bounded  by  a  public  highway. 

I  have  not  been  able  to  discover  any  reason  which  can  be 
given  in  the  one  case,  which  is  not  equally  applicable  to  the 
other.  The  rule  of  construction  is  well  settled  in  regard  to  a 
deed  bounded  by  a  public  highway.  The  established  inference 
of  law  is,  that  a  conveyance  of  land  bounded  on  a  public  high- 
way carries  witfi  it  the  fee  to  the  centre  of  the  road  as  part  and 
parcel  of  the  grant.  (2  J.  R.,  363;  15  id.,  452 ;  1  Cow.,  240 ; 
3  Kent's  Com.,  438,  8d  ed.)  The  rule  seems  to  be  based  upon 
the  supposed  intention  of  t^e  parties,  and,  it  seems  to  me,  upon 
a  very  reasonable  intention.  The  idea  of  an  intention  in  a 
grantor  to  withhold  his  interest  in  a  highway  to  the  middle  of 
the  street,  after  parting  with  all  his  right  and  title  to  the  adjoin- 
ing land,  ought  never  to  be  presumed ;  and  all  the  cases  hold 
that,  in  such  a  ease,  it  requires  some  declaration  of  such  an 
intention  in  the  deed  to  sustain  such  an  inference.  There  is 
no  reason  for  presuming  a  different  intention  in  a  case  like  the 
present  The  grantor,  Mumford,  intended  this  as  a  street,  and 
gave  it  the  name  of  Erie  street,  and,  as  regards  his  grantees  in 
these  deeds,  he  dedicated  it  as  a  street,  according  to  all  the 
cases,  whether  the  public  ever  accepted  it  as  such  or  not  It 
was,  as  between  him  and  his  grantees,  a  street  which  they  had 
a  right  to  use  as  such,  as  soon  as  these  conveyances  were  made 
by  him.  (1  Wend,  262,  427;  2  id.,  472;  8  id.,  85;  11  id., 
486;  17  id.,  650;  18  id.,  411;  19  id.,  128;  1  Hill,  189.)  As 
regards  the  public  generally,  I  admit  it  does  not  become  a  pub- 
lic highway  until  there  has  been  an  acceptance,  eithw  by  for- 
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mal  act  of  the  public  authoritiea,  or  by  common  user  under 
such  circunifltances  as  show  an  intent  to  accept  it  {Hoidane  y. 
The  IHtatees  of  the  Village  of  Cold  Spring,  21  K  Y.,  474.)  This 
doea  not,  in  any  manner,  as  I  can  perceive,  affect  the  mat- 
ter aa  between  this  grantor  and  his  grantees.  As  between 
them  and  him,  his  conveyances,  per  ee,  dedicated  it  to  their 
use  as  a  street  I  do  not  see,  then,  how,  as  regards  these 
grantees,  Mumford  can  be  allowed  to  say  it  is  not  a  street 

This  being  so,  the  rule  of  construction  which  should  be 
applied  to  his  conveyances  is  the  same  as  if  it  were  a  public 
street,  as  regards  the  public  generally.  If,  as  regards  these 
grantees,  it  is  a  street,  and  i^  in  his  conveyances,  he  intended 
it  as  a  street,  as  all  the  cases  hold  he  did,  I  am  not  able  to  see 
why  the  legal  inference,  as  regards  his  conveyance,  is  not  the 
same  as  if  it  were  a  public  highway.  There  is  no  more  reason 
to  presume  the  intention  in  the  grantor  in  such  a  case  to  with- 
hold his  interest  in  the  road  to  the  centre  of  it,  after  conveying 
all  his  right  and  title  to  the  adjoining  lands,  than  there  would 
be  were  this  to  all  intents  and  purposes  a  public  street  The 
quEgtion  in  each  case  becomes  one  of  presumed  intention  aris- 
ing upon  the  conveyance  itself;  and  I  am  not  able  to  perceive 
how  it  is  possible  to  deduce  a  different  intention  in  one  case 
fix>m  that  which,  the  law  has  settled,  shall  be  inferred  in  the 
oUier.  Did  not  Mumford,  when  he  caused  these  lots  to  be 
laid  out  on  eith^  side  of  this  street,  and  this  street  designated, 
named,  and  put  down  on  the  map,  and  these  lots  numbered, 
and  when  he  conveyed  these  lots  to  purchasers  with  a  reference 
to  this  allotm^it  and  survey,  intend  that  this  should  be  a  street, 
by  the  name  <^  Brie  street?  No  one  will  pretend  that  he  did 
not  Did  he  not,  by  selling  these  lots  to  purchasers  with 
reference  to  this  map  and  street,  and  tK)nveying  the  lots  to 
them  on  both  sides  of  the  street,  thereby,  so  &r  as^esa  f 
grantees  are  concerned,  dedjcate  this  as  a  street?  No  one  can  i 
claim  to  the  contrary.  All  the  cases  affirm  it.  Did  he  not, 
then,  in  making  these  conveyances  to  these  purchasers,  intend 
to  convey  lands  upon  a  street,  so  far  as  the  grantees  in  these 
deeds  are  concerned,  and  did  not  these  purchasers  so  under* 
SUTTH. — ^VoL.  IX.  9 
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Stand  it?  No  one  can.  doubt  it  for  a  moment  K  such  was 
the  intention  of  the  parties  to  these  oonveyances,  then  I  am 
not  able  to  perceive  why  the  conveyance  does  not  carry  with 
it  the  usual  legal  inference  that  a  conveyance  bounded  by  a 
highway  does,  to  wit,  that  it  carries  with  it  the  fee  to  the  centre 
of  the  road. 

I  certainly  am  not  able  to  discover  any  more  intention  in 
the  grantor  to  vrithhold,  in  these  conveyances,  his  interest  in  the 
huid  covered  by  this  street,  than  would  be  if  the  public  autho- 
rity had  already  laid  out  the  street,  and  tiae  grantor  still  held 
J  the  fee  subject  to  the  easement.  As  between  these  parties, 
grantor  and  grantees,  it  is  a  public  street  to  all  intents  and 
purposes,  except  that  the  public  authorities  are  not  bound  to 
keep  it  in  repair.  It  is  made  such  by  Mumford  himself  in 
laying  out  the  street  and  putting  it  upon  his  map,  and  selling 
these  lots  upon  either  side  of  it  with  reference  to  the  map  and 
street ;  and  he  has  probably  received  the  full  value  of  the 
street  in  the  increased  price  of  the  lots  sold  upon  the  street 
(1  Hill,  190 ;  1  Sandf,  828,  846,  347 ;  17  Mass.,  415 ;  4  Cusk, 
882;  8  Wend.,  99;  17  id.,  661;  6  Pet  U.  S.,  488.)  If  the 
views  above  expressed  are  correct,  it  follows  that  we  must  hold 
that  these  conveyances  by  Mumford  carried  the  fee  to  his 
grantees  to  the  centre  of  this  street,  unless  this  court  shall  feel 
constrained,  in  deference  to  the  authority  of  the  New  York 
city  street  cases,  to  come  to  a  different  conclusion. 

I  have  looked  carefully  into  these  cases,  of  which  there  are 
ten  in  number,  and  may  be  found  in  out  reports,  as  follows: 
4Cow.,542;  lWend.,262;  2id.,472;  8id.,85;  11  id.,  486; 
17  id.,  650 ;  18  id.,  411 ;  19  id.,  128 ;  and  1  Hill,  189. 

It  cannot  be  denied  that  these  cases  seem  to  assume  that  a 
diflferent  construction  should  be  put  upon  such  conveyances  in 
city  lots  bounded  by  a  projected  street  It  is  proper  to  remark, 
however,  in  regard  to  these  cases,  that  they  all  arose  on  appli- 
cations to  the  Supreme  Court  to  set  aside,  or  to  confirm,  assess- 
ments of  damages  on  opening  streets ;  and  the  question  as 
between  grantor  and  grantees  does  not  seem  to  have  been  much 
considered.    The  discussion  seems  principally  to  have  gone 
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upon  the  question  whether  the  city  should  pay  the  ftiU  value 
of  the  lands  on  the  ground  that  there  was  no  dedication,  or 
whether  they  should  pay  merely  a  nominal  sum  on  the  ground 
tiiat  there  was  a  dedication  of  the  street;  and  tiie  court  sus- 
tained the  latter  view. 

Three  of  these  cases  were  removed  by  writ  of  error  to  the 
Court  for  the  Correction  of  Errors.  In  the  first  of  those  cases 
{Livingston  v.  The  Mayor  of  New  York,  8  Wend.,  86),  the 
Supreme  Court  had  only  awarded  nominal  damages  to  Living- 
ston, and  he  having  brought  error,  the  court  affirmed  the 
judgment  of  the  Supreme  Court  As  the  corporation  had 
acquiesced  in  tiie  judgment  of  tiie  Supreme  Court,  the  ques- 
tion whether  Livingston,  having  parted  with  his  tifle,  was  not 
entitied  to  any  damages,  was  not  before  the  court;  and  this 
case,  therefore,  so  &r  as  the  court  of  dernier  resort  is  concerned, 
decides  nothing  as  regards  the  question  of  title  between  grantor 
and  grantee. 

In  the  second  case  (Wyman  v.  The  Mayor,  dtc,  of  New  York, 
11  Wend.,  486),  the  case  came  before  the  Court  for  the  Correc- 
tion of  Errors  precisely  in  the  same  manner,  and  the  same 
question,  and  no  other,  was  presented  to  that  court;  and  the 
only  question  was,  whether  the  grantor  was  entitied  to  more 
than  nominal  damages,  and  not  whether  he  was  entitled  to  that, 
for  the  cily  had  acquiesced  in  tiie  judgment  of  tiie  Supreme 
Court,  and  they  could  not  say,  therefore,  that  the  judgment  for 
nominal  damages  should  be  reversed. 

In  the  third  case,  which  ^  as  that  of  Champlin  v.  Laytin  (1$ 
Wend.,  411),  the  question  under  consideration  was  in  no 
respect  adjudicated  by  the  Court  of  Errors ;  and  aU  that  was 
decided  in  that  case  is  perfectly  consistent  with  die  view  that 
the  grantee  in  such  cases  takes  to  the  centre  of  the  street 

There  is  another  consideration  which  should  be  taken 
into  account  in  considering  whether  these  cases  are  to  be 
regarded  as  controlling  authority  upon  the  question  before 
us,  and  that  is,  the  grantee  was  not  a  party  to  the  proceedings, 
and  did  not  have  his  day  in  court  to  contest  the  issue ;  and, 
besides,  those  cases  were  not  adjudged  in  a  plenary  suit  or  action 
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at  law.  The  cases  came  before  the  court  in  a  sununary  way, 
upon  application  to  confirm,  or  set  aside,  the  assessments,  and 
ought  not  to  be  regarded  as  so  high  evidence  of  the  law  as 
judgments  of  the  court  pronounced  after  a  fiill  trial  in  an 
action  according  to  the  course  of  the  common  law.  There  is 
another,  to  my  mind,  very  objectionable  feature  to  these  street 
cases,  that  is,  they  seem  to  have  inculcated  the  idea  that  there 
was  a  different  rule  of  construction  to  be  applied  in  such  cases 
to  a  deed  of  land  in  a  dty  from  what  there  is  to  such  a  deed 
in  the  country.  Such  a  doctrine  I  afiGbm  has  no  foundation  in 
principle,  and  will  not,  I  apprehend,  find  any  &vor  with  ihis 
court  These  cases  were  most  severely  criticised  by  the  distin- 
guished counsel  who  argued  for  the  defendant  in  Harmrwnd  v. 
McLackUin  (1  Sandf.,  323) ;  and  the  Superior  Court  held  these 
cases  were  not  controlling  authorities  in  that  court  upon  the 
question  under  considerati(H).  The  same  was  again  held  in 
Herring  v.  Fisher  (1  Sandf,  344),  and  in  the  case  of  Stiles  v. 
Omiis  (4  Day,  828^  the  Supreme  Court  of  Connecticut  held, 
in  a  precisely  similar  case  to  this,  that  the  conveyance  carried 
the  fee  to  the  centre  of  the  street.  It  seems  to  me,  in  view  of 
these  considerations,  that  this  court  cannot  be  considered  as 
constrained  by  anytiiing  said  in  these  New  York  street  cases 
from  ftiUy  considering  the  question  presented,  upon  its  merits, 
and  deciding  it  according  to  the  real  intent  of  the  parties ;  and 
it  seems  to  me  that,  for  the  reasons  above,  as  well  as  for  the 
reasons  stated  by  Judge  Oaxxey  in  Hammond  v.  McLachlan^ 
that  the  judgment  of  the  Supreme  Court  should  be  reversed 
and  a  new  trial  granted. 

DsKio,I>Aviss,  Jambs, and  HoTT,Js.,  concurred;  Seldek, 
J.,  expressed  no  opinion ;  Comstocs,  Ch.  J.,  and  Lott,  J.,  did 
not  sit  in  the  case. 

Judgment  reversed,  and  new  trial  ordered. 
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DoBGB,  Executor  of  Phdps,  v.  Fom>  ei  al 

Where  a  te^tor  authoiues  his  executors  to  sell  real  estate,  and  it  is 
apparent  from  the  general  provisions  of  the  will  that  he  intended  such 
estate  to  be  sold,  the  doctrine  of  equitable  conversion  appliee,  although 
the  power  of  sale  is  Qot  in  terms  imperative. 

A  testator,  without  violating  any  law,  may  zxot  only  suspend  the  absolute 
ownership  of  his  estate  during  the  continuance  of  any  two  lives  in  being 
at  his  death,  but  may  dispose  of  the  income  annually  as  it  accrues  during 
this  period  of  suspension.  He  may  also  give  vested  l^;acies,  and  provide  for 
their  payment  at  future  definite  periods.  It  is  no  violation,  therefore,  of 
the  statute  against  accumulations,  for  a  testator,  alter  rendering  his  estate 
inalienable  for  two  lives,  to  give  pecuniary  legacies,  payable  at  future 
periods,  in  such  manner  as  to  show  that  he  intended  they  should  be  paid 
exclusively  from  income  as  it  should  accrue,  leaving  the  corpus  of  the 
estate  to  pass  unimpaired  to  the  residuary  legatees. 

If,  in  such  a  case,  the  legacies  are  so  adjusted  as  to  warrant  the  inference 
that  the  testator  intended  an  accumulation  of  income,  although  this  implied 
direotion  to  accumulate  is  void,  yet  no  provision  of  the  will  which  can 
be  executed  independently  of  it  is  thereby  affected,  buit  it  is  the  duty  of 
the  exectttois  to  distribute  the  surplus  of  income  accruing  in  any  year 
among  the  persons  entitled  thereto. 

Ihe  statute  (IRS.,  726,  §  40)  giving,  to  the  persons  presumptively  enti- 
tled to  the  next  eventual  estate,  income  aoeniing  during  a  suspension  of 
the  absolute  ownership,  and  of  which  no  di^tosition  or  valid  aeoumula- 
tion  is  directed,  is  applicable  in  reppeot  to  the  inoome  of  personalty  only 
where  such  income  is  derived  from  some  specific  fimd,  or  is  distinguish- 
able from  that  of  all  other  property. 

Accordingly  where,  as  in  this  case,  no  interest  was  given  to  the  residuary 
legatees  in  that  porjtion  of  the  estate  devoted  to  the  payment  of  specific 
legades,  and  the  latter  are  payable  out  of  both  income  and  principal,  the 
surplus  accruing  in  any  year  belongs  not  to  the  residuary  legatees,  but 
to  ^e  next  of  kin. 

The  executors  held  to  have  no  power  to  anticipate  the  payment  of  l^ades 
on  a  rebate  of  interest  during  the  period  in  which,  according  to  the  tee- 
tators*  intention,  the  legacies  are  to  be  paid  from  ineome. 

A  bequest  to  executors,  of  $50,000,  to  be  applied  by  them  to  the  erection 
of  a  college  in  Liberia  if  $100,000  should  be  raised  for  that  purpose  in 
this  country  ia  void,  as  depending  upon  a  contingency  which  may  never 
happen,  without  any  limitation  of  the  period  of  suspense. 
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Such  bequest  is,  it  seems,  also  void  for  indefiniteness  as  to  the  object,  and 
because,  after  the  application  of  the  money  by  the  executors,  no  provi- 
sion is  made  as  to  the  ownership  of  the  property  into  which  it  may  be 
converted,  or  for  the  substitution  of  competent  trustees  in  place  of  the 
executors. 

An  instrument^  executed  by  the  testator  in  his  lifetime,  declaring  his  pur- 
pose to  place  $100,000  in  the  hands  of  his  son  for  charitable  purposes^ 
which  concludes,  "in  accordance  with  the  inclosed  proposition,  I  here- 
with inclose  my  promissory  note,  viz.:  I,  for  value  received,  hereby 
promise  to  pay  $100,000,"  &c.j  &c.,  held  void  as  without  consideration. 

The  doctrine  by  which  such  promises  have  been  sustained  when  made  for 
the  direct  benefit  of  a  child,  has  no  application  where  the  child,  though 
the  promisee,  is  not  the  beneficiary  of  the  promise. 

The  will  directed  the  investment  of  a  fund  to  raise  an  annuity  of  $5,000 
for  his  widow  during  her  life.  In  case  of  her  death  before  a  division  of 
his  residuary  estate,  which  was  to  take  place  upon  the  death  of  two  other 
persons,  or  at  the  expiration  of  ten  years,  such  fund  should  fall  into  the 
residuum.  If  she  should  survive  the  period  thus  limited,  then  tlie  fimd 
provided  for  her  annuity,  to  go  to  the  testator's  children  and  grand- 
children :  Held,  that  the  disposition  in  both  its  alternatives  is  void  for 
illegal  suspension  of  ownership,  as  suspending  the  distribution,  either  for 
three  lives,  in  &c^  or  for  the  definite  period  of  ten  years. 

Appeal  fix)m  the  Supreme  Court  Action  by  WilKam  B. 
Dodge,  surviving  executor,  for  a  construction  of  the  will  of 
Anson  G.  Phelps,  who  died  November  80,  1858,  leaving  a 
will,  executed  March  26,  1852.  He  left  surviving  a  widow, 
one  son,  four  married  daughters,  and  three  grandchildren  by  a 
deceased  daughter,  Mrs.  James.  At  the  time  of  the  testator's 
death,  he  had  living  nineteen  other  grandchildren.  Another 
grandchild  was  found  upon  the  evidence  to  have  been  in  esse 
at  the  time  of  the  testator's  death,  and  was  bom  in  June 
following.  The  testator's  property,  exclusive  of  a  house  in 
the  city  of  New  York  specifically  devised  to  his  widow, 
amounted  to  $999,867.19  in  personalty,  aside  from  doubtful 
demands  and  real  estate  valued  at  $1,059,650,  but  producing 
an  annual  income  of  only  $84,000.  He  owed  debts  to  the 
amount  of  $46,897.52,  in  addition  to  mortgages  on  his  real- 
estate  amounting  to  $254,098.  He  gave  to  his  widow,  in  fee, 
his  dwelling-house  in  the  city  of  New  York,  and  all  his  house- 
hold goods,  furniture,  plate,  carriages,  &c.,  and  an  annuity  of 
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$5,000  for  life,  to  raise  which  he  directed  his  executors  to  invest 
a  sufficient  sum  in  such  securities  as  they  should  judge  proper, 
and  to  keep  the  same  as  a  separate  Amd.  This  provision  was 
expressed  to  be  in  lieu  of  aU  dower  and  thirds  out  of  his  estate. 
The  widow  died  intestate,  before  the  hearing  in  this  court 
The  son  was  also  dead.  The  first  clause  of  the  will  autho- 
rized and  empowered  the  executors  to  sell  and  convert  into 
money  all  the  testator's  estate,  real  and  personal  (except  that 
given  to  his  wife),  either  at  public  or  private  sale,  and  upon 
such  terms  as  they  might  think  conducive  to  the  interests  of 
his  estate.  With  this  exception,  the  will  gave  no  direction  as 
to  the  management  of  the  property,  the  investment  or  accu- 
mulation of  its  income  during  the  interval  between  his  death 
and  tlie  vesting  of  the  contingent  interests,  or  the  payment  of 
the  legacies  under  the  final  disposition  in  the  residuary  clause 
hereinafter  set  forth. 

The  fourth  clause  was  that  which  provided  for  the  widow's 
annuity,  as  above  stated. 

The  fifth  and  sixth  clauses  of  the  will  gave  legacies  of  $1,000 
each  to  two  of  the  testator's  nieces,  the  one  payable  presently, 
the  other  in  ten  annual  installments.  By  the  seventh  clause  he 
gave  to  each  grandchild,  living  at  the  time  of  his  death,  the 
sum  of  $10,000,  to  be  paid  to  them  as  they  should  severally 
attain  the  age  of  twenty-one  years.  The  eighth  clause  gave 
to  each  of  said  grandchildren,  payable  at  the  same  time,  the 
further  sum  of  $5,000.  with  an  injunction  that  each  should 
regard  it  as  a  deposit,  the  income  of  which  he  desired  them  to 
expend  in  promoting  the  spread  of  the  Gospel,  and  the  princi- 
pal to  be  transmitted  unimpaired  to  their  respective  descend- 
ants, to  be  devoted  to  the  same  object  No  question  was  raised 
in  respect  to  either  of  the  provisions  thus  &r  mentioned. 

The  ninth  and  twentieth  clauses  of  the  will  contain  testa- 
mentary dispositions  which,  in  connection  with  its  general 
intent,  were  claimed  to  be  invalid.     They  are  as  follows : 

^^  Ninth.  I  give  and  bequeath  unto  each  of  my  children,  who 
shall  be  living  at  the  end  of  ten  years  after  my  decease,  the 
sum  of  one  hundred  thousand  dollars,  provided  my  son  Anson 
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O.,  or  my  8on*iB*law  William  E.  Bodge,  shall  either  of  them 
then  be  living;  bat  in  case  thej  both  shaU  die  before  that  tune, 
then  I  giTe  one  hundred  thousand  dollars  to  each  of  mj  chil- 
dren who  shall  be  living  at  the  decease  of  the  survivor  of 
them.'' 

"  I\v€niieSi  After  pajdng  and  satisfying,  or  providing  for 
the  payment  o:l^  all  the  legacies  and  bequests  hereinabove  men- 
tioned in  full,  then  as  to  aU  the  rest,  residue,  and  remainder  of 
my  estate,  whatsoever  and  wheresoever  the  same  may  be,  I 
give,  devise,  and  bequeath  the  same  to  my  children  and  grand- 
children, as  follows :  I  order  and  direct  the  same  to  be  divided 
into  as  many  shares  as  I  shall  have  children  and  grandchildrai 
living  at  the  end  of  ten  years  after  my  decease,  provided  that 
my  son  Ajison  Q.  Phelps,  or  my  son-in-law  William  E.  Dodge, 
diall  either  of  them  be  living  at  that  time.  But  i^  before  the 
expiration  of  ten  years  fix)m  my  death,  my  son  Anson  O. 
Phelps  and  my  son-in-law  William  E.  Dodge  d:iall  bodi  hajq)en 
to  die,  then,  at  the  decease  of  the  survivor  of  them^  I  orde^ 
and  direct  my  said  residuary  estate  to  be  divided  into  as  many 
shares  as  I  shall  have  children  and  grandchildren  living  at  the 
time  of  the  decease  of  such  survivor ;  it  being  my  intention 
that  each  child  and  grandchild  shall  be  placed  upcm  an  equal 
footing  as  to  the  sud  residue,  and  each  diild  and  grandbhfld 
receive  one  equal  share  of  my  residuary  estate,  upon  such 
diviflicm  as  afovesaid,  as  soon  thereafter  as  can  conveniently  be 
done." 

The  intennediata  dauses  gave  l^jacies,  amounting  in  the 
whole  to  $S71,00Q,  to  sundry  religious  and  charitable  CMpora- 
tioos,  all  unomditional  ezicept  one  <tf  $50,000  for  the  benefit 
of  a  possible  ooUege  in  Aftica. 

It  was  claimed  that  the  mode  of  payment  provided  for  was 
evidence  that  the  testator  intmded  an  illegal  accumulation  of 
the  income  of  his  persoAal  estate.  The  several  dauaes  gave 
the  sums  hereinafter  mentioned  to  the  respective  b^iefioiaries 
in  the  following  manner,  viz.:  The  tentii,  $100,000  to  the 
American  Bible  Society,  in  ten  annual  installments,  the  first 
payment  to  be  made  three  years  after  the  testator's  death ;  tba 
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eleveaih,  $100,000  to  the  American  Board  of  CommissionerB 
for  Foreign  Missions,  in  ten  eqnal  annual  instaUments,  to  eocor 
menoe  five  years  after  the  testator's  decease ;  the  twelfth,  $100,- 

000  to  the  American  Home  Missionary  Society,  in  ten  equal 
annual  installments,  to  commence  seven  years  after  the  testa- 
tor's death;  the  thirteenth,  $5,000  to  the  Union  Theological 
Seminary  in  the  city  of  New  York,  payable  in  ten  annual 
installments ;  tljie  fourteenth,  $8,000  to  the  Theological  Semi- 
nary at  Auburn,  in  three  annual  installments ;  the  fifteenth, 
$5,000  to  the  New  York  Institution  for  the  Blind ;  the  six- 
teenth, $1,000  to  the  Half-Orphan  Asylum,  and  the  same  sum 
to  the  Colored  Orphan  Asylum,  in  the  city  of  New  York,  each 
payable  in  ten  equal  annual  installments. 

The  seventeenth  recited  that  it  had  been  in  contemplation  to 
establish  a  college  in  Liberia,  Afirioa,  and  some  incipient  steps, 
for  that  purpose,  had  been  taken  in  Boston,  and  it  provided 
that^  if  the  enterprise  should  proceed,  and  $100,000  should  be 
raised  for  diat  purpose  in  this  country,  *'  then,  and  in  such  case, 

1  give  to  my  executors  the  sum  of  fifty  thousand  dollars,  to  be 
apfdied  by  them  in  such  way  as  shall,  in  thdr  judgment,  best 
^Eect  the  object,"  wishing  his  executors  especially  to  have  in 
view  the  establishment  of  a  theological  department  in  such 
coU^e; 

The  eighteenth  clause  gave  to  the  executors  $1,000  in  trust, 
to  pay  over  the  same  to  the  persons  who^  at  his  decease,  should 
be  deacons  of  the  Congregational  Church  in  Simsbury,  Con- 
necticut, his  native  place,  ux  tibe  district  of  Hop  Meadow,  for 
the  benefit  of  the  poor  of  the  town.  The  nineteenth,  $6,000 
to  his  executors  in  trusty  to  pay  over  $600  in  one  year  after 
the  testatoor's  decease  to  die  New  York  State  Colonization 
Society,  and  the  like  sum  annually  thereafter  till  the  whole 
should  be  paid. 

The  twenty-first  clause  provided  that)  in  case  the  testator's 
wife  should  die  before  a  divisicm  of  the  residuary  estate  should 
take  place  according  to  the  twentieth  clause  {ante),  the  fund 
reserved  by  the  executors  to  raise  her  annuity  should  fall  into 
the  bulk  of  his  estate  and  form  a  part  of  such  residue ;  but  in 
Smith.— Vol.  IX.  10 
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case  she  should  surviye  that  period,  the  fund  invested  to  secure 
such  annuity  should  at  her  decease  be  divided  into  as  many 
shares  as  the  testator  should  have  children  and  grandchildren 
living  at  the  widow's  decease,  and  each  such  child  and  grand- 
child receive  an  equal  share. 

On  the  26th  November,  1858,  a  few  days  before  the  testa- 
tor's death,  he  executed  a  paper,  bearing  date  on  that  day, 
which  he  handed  to  his  wife,  requesting  her  to  deliver  it  to 
their  son,  which  she  did  the  next  morning.  This  paper  was 
addressed  to  Anson  G.  Phelps,  Jr.,  and  declared :  "  I  have  long 
had  a  desire  to  place  something  in  your  hands  to  be  used  pru- 
dently after  my  decease.  I  herewith  inclose  you  my  note  for 
$100,000  [describing  it],  to  be  used  by  expending  the  interest 
annually,  but  reserving  the  principal,  the  interest  of  which  shall 
be  devoted  wholly  to  the  spreading  of  the  everlasting  Gospel,  to 
be  retained  in  my  son's  hands  until  near  the  close  of  his  life, 
then  to  be  well  invested  by  him  or  his  executors,  one-half  of  the 
principal  for  the  benefit  of  the  American  Bible  Society,  the 
other  half  for  the  benefit  of  the  American  Board  of  Commis- 
sioners for  Foreign  Missions.  In  accordance  with  the  inclosed 
proposition,  I  herewith  inclose  my  note,  viz.,  dated  January 
1,  1854, 1,  for  value  received,  hereby  promise  to  pay  to  Anson 
G.  Phelps,  Junior,  or  order,  $100,000.  (Signed)  Anson  G. 
Phelps."  The  introductory  portion  of  the  paper  mentioned 
this  note  as  one  which  he  intended  should  be  payable  five 
years  after  the  date. 

At  general  term  in  the  first  district^  the  Supreme  Court 
decided : 

That  by  the  will  the  real  estate  was  equitably  converted 
into  money  in  the  hands  of  the  executors,  in  trust  for  the  pur- 
poses of  the  will  ; 

That  all  the  dispositions  to  religious  and  charitable  uses  were 
valid,  except  the  seventeenth  clause  of  the  will ; 

That  the  promissory  note  of  the  testator  to  his  son  was 
void; 

That  upon  the  widow's  death,  before  the  period  named  in 
the  residuary  clause  of  the  will,  the  ultimate  disposition  of  her 
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fund  by  the  twenty-first  danse  was  invalid,  and  such  ftind 
went  for  distribution  as  in  case  of  intestacy,  but  in  case  of  her 
death  after  the  period  named  then  the  ultimate  disposition  of 
her  fund  is  valid  ; 

That  the  ninth  and  twentieth  clauses  of  the  will  were  valid ; 

That  the  executors  were  not  authorized  to  accumulate  any 
part  of  the  interest  or  income  of  the  testator's  estate  for  the 
benefit  of  those  to  take  under  the  twentieth  clause; 
.  That  the  executors  cannot  anticipate  the  payment  of  the 
l^ades  payable  at  postponed  periods,  by  rebate  of  interest  or 
otherwise; 

That  the  mortgages  on  the  real  estate  may  be  paid  out  of 
any  funds  in  the  hands  of  the  executors,  including  the  rents, 
issues  and  profits,  and  the  proceeds  of  sales  of  the  real  estate 
of  the  testator; 

That  the  real  and  personal  estate  of  the  testator,  including 
all  income  thereof,  are  applicable  to  the  payment  of  the  debts 
of  the  testator,  to  provide  the  widow's  fund,  and  to  pay  the 
valid  legacies ;  but  that  the  income  is  to  be  first  applied  to 
these  purposes,  and  to  payment  of  mortgages,  taxes,  &c.,  and 
the  expenses  of  administration  |  that  after  these  appropria- 
tions, the  whole  residue  is  to  be  divided  by  the  executors 
into  as  many  shares  as  there  shall  be  children  and  grand- 
children living  at  the  period  fixed  in  the  twentieth  clause  of 
the  will,  and  the  shares  paid  over  to  such  children  and  grand- 
children ; 

That  the  widow's  election  to  take  the  provisions  of  the  will 
in  her  fitvor,  does  not  preclude  her  from  sharing  under  the 
statute  of  distributions  in  any  personal  estate  of  the  testator 
not  validly  disposed  of  by  the  ¥rill. 

Appeals  were  taken  fix>m  this  judgment^  or  from  different 
portions  of  it,  by  several  of  the  parties.  The  cause  was  argued 
here  by 

Jckn  K.  Porter^  William  M,  JShnirts  and  WtUiam  Aden  Butler^ 
for  certain  of  the  appellants,  who  contested  the  validity  of  the 
entire  wilL 
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WiUiam  Tracy^  in  support  of  the.legaoj  fi>r  the  prospeotive 
college  in  Liberia. 

MwrsihaU  S.  BidtoeU,  for  the  executors  of  Anaon  G;  PhelpSi 
Jr.,  in  respect  to  the  note  for  $100,000,  and  for  the  American 
Bible  Society. 

Danid  Lord,  for  the  executor,  and  in  support  of  the  judg- 
ment, except  so  &r*  as  it  prohibited  the  executor  from  antici- 
pating the  payment  of  legacies. 

JE.  J.  Phelps,  for  Mrs.  Stokes  (one  of  the  testator's  dau^ters), 
and  her  children,  respondents. 

Skldek,  J.,  delivered  the  opinion  of  the  court: 
It  is,  perhaps,  not  very  important,  so  far  as  the  questions 
argued  at  the  hearing  are  concerned,  to  determine  whether  the 
power  of  sale  conferred  upon  the  executors  by  the  first  clause 
of  the  will  in  question  is  to  be  regarded  as  imperative,  or 
merely  discretionary,  or  whether  we  treat  the  property  as 
remaining  partly  real  and  partly  personal,  as  at  the  death  of 
the  testator,  or  as  all  converted  into  personalty.  I^  however, 
it  is  deemed  to  have  any  bearing  upon  the  questions  presented, 
there  can,  I  think,  be  no  doubt,  from  the  terms  of  the  power 
and  the  general  provisions  of  the  will,  that  the  testator  intended 
that  the  whole  real  estate,  except  that  portion  devised  to  the 
widow,  should  be  sold  and  converted  into  money,  prior  to  the 
general  distribution  provided  for  in  the  twentieth  clause  of 
the  will,  and  that,  upon  the  established  principles  of  equitable 
conversion,  this  should  be  considered  as  done. 

As,  by  the  provisions  of  the  will,  the  testator  disposed  of 
his  whole  estate,  leaving  nothing  whatever  to  be  distributed^ 
as  in  cases  of  intestacy,  provided  the  will  is  executed  according 
to  its  terms,  the  only  questions  presented  relate  to  the  validity 
of  the  various  dispositions  made  by  the  wilL  The  principal 
objection  to  these  dispositions  is  based  upon  the  statute  pro- 
hibiting accumulations  of  income,  except  for  certain  purposes. 
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Bdty  before  ooosidering  this  main  objection,  let  ns  flnst  dispose 
of  several  others  of  minor  importanoe  which  are  presented  in 
the  case.  The  numerous  dispositions  to  religious  and  eharita- 
Ue  uses  are,  for  the  most  part,  conceded  to  be  valid,  unless  the 
entire  wiU  is  subverted  in  consequence  of  its  scheme  of  accu- 
mulation. The  only  specific  objection  of  any  weight  to  this 
dass  of  legacies  is  that  made  to  tiie  bequest,  in  the  seventeenth 
dause  of  the  will,  of  $50,000  to  the  executors  for  the  establish- 
ment of  a  college  in  Liberia. 

It  is  doubtful  wheth^  the  object  to  which  this  fimd  is  to  be 
devoted,  as  described  in  the  will,  is  sufficiently  definite  to  sup- 
port the  bequest,  even  if  there  were  no  other  objection  to  its 
validity.  The  peculiar  doctrines  of  the  English  Court  of 
Chancery,  in  reapect  to  charitable  uses,  having  never  been 
adopted  in  l^is  State,  trusts  for  such  purposes  cannot  be  sus- 
tained, unless  the  object  of  the  trust  is  defined  with  deamess 
atnd  precision.  There  is,  perhaps,  a  difficulty  also  as  to  the 
title  to  this  fund  after  the  coU^  should  be  established.  The 
trust  to  the  executors  is  simply  to  apply  the  money  for  the  pur- 
pose indicated  in  such  way  as  dieir  judgment  shall  dictate. 
No  provision  is  made  for  Ihe  ownership  of  the  property  into 
which  the  fund  may  be  converted.  It  does  not  seem  to  be 
contemplated  that  the  title  of  the  executors  should  continue 
after  the  application  of  the  money;  and  yet  no  provision  is 
made  foir  its  transfer,  and  no  trustees  are  substituted.  It 
is  essenrtial  to  the  creations  of  eveiy  trust,  that  a  competent 
trustee  be  appointed  to  receive  the  litle  imd  execute  the  trust 

It  is  unnecessary,  however,  to  pass  upon  dther  of  these 
questions,  as  there  is  another  objection  to  this  legacy  which  is 
entirely  fisital  to  its  validity.  It  is  not  only  made  to  depend 
upon  a  contingency,  but  a  contingency  which  may  never  hap- 
pen ;  and  yet  there  is  no  imitation  whatever  to  the  period  of 
suspense.  If  the  legacy  is  valid,  the  executors  would  be  bound 
to  provide  a  fond  for  its  payment,  and  the  absolute  ownership 
of  this  fund  would,  of  course,  be  suspended  in  the  meantime, 
as  the  legacy  could  not  become  vested  until  the  happening  of 
the  contingency.    Such  a  legacy  is  in  direct  contravention 
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of  the  Statute  against  perpetuities.  A  ;»OYisioii  limiting  the 
period  for  rai^ng  the  $50,000  to  the  continuance  of  two  lives 
in  being  at  the  death  of  the  testator,  would  have  obviated 
this  objection;  but,  as  no  such  provision  was  inserted,  the 
legacy  is  clearly  void,  irrespective  of  the  other  objections  which 
have  been  suggested. 

An  exception  was  taken  to  that  part  of  the  judgment  of  the 
Supreme  Court  in  which  it  was  held  that  the  paper  purporting 
to  be  a  promissory  note  for  the  sum  of  $100,000,  dated  Novem- 
ber 25,  1858,  and  payable,  by  the  terms  of  the  accompanying 
writing,  to  Anson  Gt.  Phelps,  Jr.,  or  order,  five  years  after  date, 
was  void ;  and  we  have  been  fevored  with  a  very  elaborate 
and  ingenious  argument  to  prove  its  validity.  It  is  impossi- 
ble, however,  to  obviate  the  objection  that  .the  promise  was 
wholly  without  consideration.  The  note  cannot  be  separated 
fix)m  the  writing  which  accompanied  it,  and  of  which,  indeed, 
it  formed  a  part;  and,  although  it  contains  the  words,  "for 
value  received,"  yet  the  inference  fix)m  these  words  is  effectu- 
ally repelled  by  other  parts  of  the  same  instrument  The 
argument,  therefore,  drawn  from  the  use  of  these  words,  is 
without  weight  The  promise  was  clearly  a  nudum  pactum, 
and  there  is  no  theoiy  upon  which  it  can  be  legally  sustained. 
A  design  to  make  a  gift  for  benevolent  or  charitable  purposes 
must  be  executed,  or  it  is  ineffectual  A  mere  promise  to  make 
a  ftiture  gift;,  whatever  may  b§  its  object^  or  the  circumstances 
imder  which  it  is  made,  is  void.  {Harris  v.  Olarkj  S  Comst, 
98.)  Much  of  the  argument  by  which  it  was  attempted  to 
sustain  the  validity  of  this  promise  applies  exclusively  to 
promises  made  for  the  direct  benefit  of  a  wife  or  child,  and 
has  no  application  to  a  case  where  the  child,  although  tho 
promisee,  is  in  no  respect  the  benefidary  of  tiie  promise.  The 
Supreme  Court,  therefore,  was  clearly  right  in  holding  this 
Qote  to  be  void;  and  it  seems  hardly  expedient  to  encourage 
further  litigation  on  the  subject  by  reserving  to  the  parties 
beneficially  interested  the  right  to  commence  a  new  suit  witis 
a  view  to  sustain  its  validity.  The  provision  in  the  decree,  to 
that  effect,  should,  I  think,  be  stricken  out 
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A  questioii  of  some  importance  arises  under  the  twenty-first 
provision  of  the  will,  which  disposes,  upon  the  decease  of  the 
widow,  of  the  fond  set  apajt  to  secure  her  annuity  of  $5,000. 
It  is  objected  to  this  provision  that  it  suspends  the  absolute 
ownership  of  the  fund  beyond  the  continuance  of  two  Uves. 
A  distinction  is  taken  by  the  Supreme  Court  between  the  first 
and  second  clauses  of  this  provision,  which  is  rendered  imma- 
terial by  the  death  of  the  widow.  The  distinction  is  not,  how- 
ever, I  think,  well  founded.  The  provision  is,  that  if  the 
widow  shall  die  before  the  division  of  the  residue  of  the  estate, 
then  the  fund  shall  &11  into  and  make  a  part  of  such  residue; 
but,  in  case  she  shall  live  beyond  that  period,  then  it  shall  be 
distributed  as  therein  provided.  Now,  neither  clause  of  this 
provision  would  necessarily  suspend  the  absolute  ownership 
for  more  than  two  or  even  more  than  one  life.  The  final  dis- 
tribution of  the  fund  might  have  occurred  under  either  clause, 
in  consequence  of  the  expiration  of  the  ten  years  and  the  death 
of  the  widow  combined,  without  the  termination  of  the  life  of 
Anson  G.  Phelps  or  of  Mr.  Dodge.  But,  before  a  distribution 
could  be  made  under  either,  one  or  the  other  of  two  alterna- 
tive contingencies  must  have  happened.  The  three  lives  must 
have  terminated,  or  ten  years  must  have  expired.  Both  these 
alternatives  are  in  conflict  with  the  statute :  one,  because  it 
suspends  the  absolute  ownership  in  fiict  for  more  than  two 
lives;  the  other,  because  it  suspends  it  for  a  definite  period, 
which  may  exceed  the  duration  of  any  two  lives  which  might 
be  selected.  There  can  be  no  doubt,  therefore,  that  the  dispo- 
sition which  the  provision  in  question  makes  of  the  widow's 
fund,  after  her  decease,  is  void.  What,  then,  bwjomes  of  that 
fond? 

Ordinarily,  upon  the  fisdlure  of  such  a  provision,  the  fund, 
if  consisting  of  personalty,  would  fall  into  the  bulk  of  the 
estate,  and  go  to  the  residuary  legatees,  where  a  residuary 
clause  is  contained  in  the  will.  But  here  the  residuary  clause 
itself  taken  in  connection  with  the  fourth  clause,  which  pro- 
vides for  the  creation  of  the  fund,  is  open  to  the  same  objec- 
tion which  defeats  the  provision  in  the  twenty-first  clause. 
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Hie  operation  of  the  fourth  and  twentieth  clauses,  combined, 
would  neoessarilj  suspend  the  absolute  ownership  of  the  fiind 
for  three  lives,  or  for  a  definite  period  of  ten  years,  in  conneo^ 
tion  with  a  single  life;  neither  of  which  is  allowed  by  the 
statute.  This  fund,  therefore,  cannot  be  subjected  to  the  ope- 
radon  of  the  residuary  dause,  but  must  be  distributed  to  the 
next  of  kin. 

We  come  now  to  the  consideration  of  the  main  objection 
made  to  the  wilL  It  is  insisted  that)  as  a  whole,  it  conflicts 
with  the  statute  prohibiting  accumulations  of  income,  and  is 
ther^re  void,  either  in  toio,  or,  at  least,  in  respect  to  many  of 
its  principal  provisiona 

The  will  contains  no  express  directions  whatever  for  any 
accumulation ;  but  the  position  of  the  counsel  for  the  appel- 
lants is,  that  it  was  framed  upon  a  plan,  or  scheme,  the  object 
of  which  plainly  was  to  provide  for  tJie  payment  of  debts,  and  of 
a  very  large  amount  for  charitable  and  other  legacies,  out 
of  accumulated  income,  leaving  the  corpus  of  the  estate  to  be 
divided  at  the  close  of  the  period  of  suspension,  undiminished 
by  the  payment  of  those  debts  and  legacies,  and  even  increased 
by  advances  in  value,  and  the  surplus  of  the  accumulations. 

It  is,  no  doubt,  true,  as  assumed  by  the  counsel,  that  implied 
directions  to  accumulate  are  as  much  within  the  prohibition  of 
the  statute  as  those  expressly  given.  I^  therefore,  upon  com- 
paring the  provisions  of  the  will  with  the  condition  of  the 
estate,  it  is  apparent  that  the  testator  intended  an  unauthorized 
accumulation,  this  intention  cannot  be  carried  into  efiect,  and 
any  provision  of  the  will  which  is  dependent  upon  it  is  vtxd. 
This,  however,  is  never  permitted  to  affect  any  portion  of  the 
will  not  necessarily  connected  with  the  illegal  accumulation, 
and  which  can  be  readily  executed  independently  of  it 

We  are  called  upon,  therefore,  to  look  through  this  will,  and 
ascertain,  if  possible,  from  its  various  provisions,  taken  in 
connection  with  the  proof  as  to  the  nature,  condition  and 
amount  of  the  estate,  the  intentions  of  the  testator  as  to  the 
inc(Hne  of  that  estate  during  the  period  for  which  the  will  ren- 
ders it  inalienable.    We  are  furnished  by  one  of  the  counsel 
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with  a  statement^  preceding  his  points,  which,  in  mj  vieW) 
throwfl  ooii3ider&ble  light  upon  this  sutgect  It  purports  to 
show  the  result  of  paying  the  debts  other  than  mortgages,  and 
all  legacies  to  be  paid  within  ten  years  from  the  testator's  death, 
out  of  thj9  principal  and  accumulated  income.  In  making  this 
statement,  a  serions  mistake  occurred  in  the  outset  as  to  the 
amount  of  the  debts.  It  nevertheless  shows,  after  allowing  for 
this  error,  that  the  debts,  together  with  iib»  legacies,  to  be  paid 
from  time  to  time  within  ten  years,  amounting,  in  the  aggre- 
gate, to  nearly  or  quite  a  million  of  dollars,  would  be  about 
equaled  by  the  income  of  the  estate  during  that  time, 'suppose 
ing  such  income  to  be  aooojaiulated  whenever  there  was  a  sur- 
plus. I^  instead  of  being  accumulated,  the  surplus  diould  be 
di^iibuted  at  the  end  of  each  current  year,  the  aggregate 
income  would,  of  course,  be  less;  but,  still,  the  dii^^arity 
between  its  amount  and  that  of  the  payments  would  not  be 
very  great  The  payments  are  so  distributed  by  the  will, 
throughout  this  series  of  years,  that  they  would  be  made,  to 
a  ffK9i  extrat,  from  income,  whether  it  was  accumulated  or 
not 

From  these  &cts  it  may,  I  think,  as  the  appellant's  counsel 
claim,  be  fiurly  inferred,  that  the  testator  intended  that  the 
sums  &lling  due,  pursuant  to  the  will,  w^hin  the  ten  years, 
should  be  paid  out  of  the  income  of  the  estate,  and  that  one 
object  of  postponing  the  distribution  of  the  residue  was  to  pro- 
vide for  the  payment  of  these  sums,  without  essentially  dimin* 
ishing  the  amount  to  be  distributed  under  the  residuary  clat^se. 
But,  does  it  follow  that  the  will,  or  any  portion  of  it,  is  void? 

Before  answerimg  this  question,  it  will  be  well  to  consider 
what  H  testator  has  a  dear  right  to  do,  without  violating  any 
statute.  First,  then,  he  may  suspend  the  absolute  ownership 
of  his  estate,  and  render  it  inalienable,  during  the  continuance 
of  two  lives  in  being  at  his  death.  Secondly,  he  may,  during 
this  suspension  of  oymership,  di^)ose  of  the  income  annually 
as  it  accrues,  but  cannot  direct  its  accumulation  except  for  a 
single  purpose.  Thirdly,  he  may  give  vested  legacies  and 
provide  for  their  payment  at  a  future  definite  period.  As 
Smith.— YoL.  IX.  11 
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these  dispositions  may  imquestioiiabl j  each  be  made  separately, 
what  prevents  their  being  made  in  combination  7  No  principle 
of  law  or  statutory  provision  is  violated  by  so  doing.  This  is 
precisely  what  is  done  by  this  wiU.  The  whole  estate  is  con- 
verted into  personalty,  and  the  absolute  ownership  suspended 
for  ten  years,  if  the -two  lives  selected  should  continue  for  that 
time.  Legacies  are  then  given,  and  the  payments  so  adjusted 
as  substantially  to  absorb  the  income  as  £ast  as  it  should  accrue. 
This  adjustment  is  not,  and  probably  could  not  be,  very  exact 
and  precise.  Li  some  of  the  years,  the  payments  would  be 
greater  than  the  income,  in  others  less ;  but  these  variations 
are  not  such  as  to  affect  the  inference  to  be  drawn  as  to  the 
testator's  object  and  intent 

There  being  no  express  direction  to  accun^ulate  the  surplus 
income,  if  at  any  time  a  surplus  should  remain,  I  see  no  reason 
why  such  a  direction  should  be  implied.  It  is  true,  it  would 
appear,  from  the  statement  referred  to,  that,  without  such  an 
accumulation,  the  aggregate  income  for  the  ten  years  would 
not  be  equal  to  the  payments  to  be  made  during  that  time. 
But  this  statement  is  based  upon  the  assumption  that  real  estate 
worth  over  a  million  of  dollars  would  continue  to  yield  during 
the  entire  period  an  annual  income  of  only  $34,000,  while  the 
testator  may  well  have  supposed  that  this  would  be  sold  and 
the  proceeds  invested  so  as  to  yield  a  much  larger  sum.  I  see 
nothing  whatever  to  repel  the  supposition  that  the  testator 
expected  the  annual  income,  without  any  accumulation,  to  be 
about  equal  to  the  annual  payments  to  be  made  during  the  ten 
years.  If  this  was  his  expectation,  the  will  in  this  respect 
would  be  unobjectionable.  Any  accidental  surplus,  upon  that 
assumption,  would  be  so  much  assets  imdisposed  of  by  the 
wiU. 

But,  even  if  it  be  assumed  that  the  testator  intended  the 
surplus  income,  if  any,  to  be  accumulated,  and  carried  forward 
to  the  end  of  the  ten  years,  the  result  would  be  the  same. 
This  implied  direction  would  be  void,  but  no  other  provision 
of  the  will  would  be  thereby  affected.  Nothing  whatever  is 
made  to  depend  upon  such  an  accumulation.    Every  provision 
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oould  be  executed  as  well  without  as  with  it  Its  eftect  would 
be  simply  to  increase  slightly  the  ultimate  fund  to  be  distri- 
buted among  the  residuary  legatees.  It  woiild  be  the  duty  of  the 
executors,  therefore,  whether  an  accumulation  was  or  was  not 
intended,  to  distribute  any  surplus  of  income  accruing  in  any 
year,  beyond  the  payments  for  that  year,  among  the  persons 
entitled  to  it  It  becomes  necessary,  then,  to  inquire,  to  whom 
this  surplus  would  belong. 

By  section  40  of  the  statute  concerning  the  creation  and 
division  of  estates  (1  R.  S.,  726),  it  is  provided,  that,  when  the 
absolute  ownership,  or  power  of  alienation,  of  real  estate  is 
suspended,  and  the  rents  and  profits  in  the  meantime  are  neither 
disposed  of  nor  directed  by  any  valid  provision  to  be  accumu- 
lated, "  such  rents  and  profits  shall  belong  to  the  persons  pre- 
sumptively entitled  to  the  next  eventual  estate."  It  has  been 
held,  in  some  cases,  that  this  section  applies  to  the  income 
arising  from  personal  property,  the  absolute  ownership  of 
which  is  suspended  by  force  of  the  statute  concerning  accumu- 
lations of  personal  property  and  expectant  estates  in  such 
property.  (1  R.  S.,  778;  Haxtm  v.  Qyrse,  2  Barb.  Ch.,  518; 
Oraig  v.  Ormg^  3  id.,  98 ;  EUpatrichY.  Johnson^  15  N.  Y.,  822.) 
In  none  of  these  cases  does  the  question  appear  to  have 
received  mucbconsideration.  As  an  original  question,  it  would 
admit,  perhaps,  of  considerable  doubt 

But  it  is  unnecessary  to  pass  upon  this  question  here.  If 
section  40  of  the  statute  concerning  estates  in  lands  is  appli- 
cable at  all  to  the  income  of  personal  estate,  it  can  only  apply 
to  a  case  where  that  incoine  is  derived  from  some  specific  fund, 
or,  at  least,  from  property  so  situated  that  its  income  can  be 
readily  distinguished  from  that  of  all  other  property.  Neither 
in  terms  nor  in  reason  is  it  applicable  to  any  other  case.  The 
statute  is  founded  upon  the  presumption  that  the  donor  of 
property  may  naturally  be  supposed  to  intend  that  the  income 
should  go  to  the  same  person  to  whom  he  had  given  that  out 
of  which  the  income  arises.  Nothing,  therefore,  can  properly 
be  held  to  pass  under  it  but  income  which  proceeds  from  the 
specific  property  in  which  the  future  interest  exists. 
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The  legacieB  in  this  case  amounted  to  more  than  a  million 
and  a  half  of  dollars.  Very  little  of  this  amount  was  payable 
until  several  years  after  the  testator's  deadi,  and,  in  the  mean- 
time, the  fund  out  of  which  it  was  to  be  paid  was  productive 
of  income.  No  interest  whatever  is  given  by  the  will  to  the 
residuary  legatees  in  that  portion  of  the  estate  which  is  devoted 
to  the  pajrment  of  the  specific  legacies ;  and  yet,  if  the  statute 
is  held  to  apply,  those  legatees  would  enjoy  the  benefit  of  any 
^urplus  income  which  might  accrue  from  that,  as  well  as  the 
residue  of  the  estate.  It  would  be  impossible  to  distinguish 
between  the  income  of  the  fi^id  belonging  to  the  specific  lega- 
tees, and  that  derived  firom  the  residue  of  the  estate,  as  the 
legacies  wer^  payable  out  of  both  income  and  principal  The 
case  cannot,  therefore,  in  any  vie^,  be  brought  within  the  pro- 
vision of  the  statute ;  and  hence,  i^  after  deducting  the  pay- 
ments for  any  year  firom  the  income  of  that  year,  a  surplus  of 
incopip  should  remain,  that  surplus  would  belong,  not  to  the 
residuary  legatees,  but  to  the  next  of  kin;  and  the  accounts 
of  the  executors,  for  past  as  well  as  fiiture  years,  should  be 
settled  upon  that  basi^. 

It  was  held  by  the  Supreme  Court  th^t  the  executors  had  np 
right  to  anticipate,  by  a  rebate  of  interest  or  otherwise,  th^ 
payment  of  any  of  the  legacies  given  by  the  fifl;h,  tenth,  elev- 
enth, twelfth,  thirteentl^,  fo^rte^^ntih,  ^^eenth,  si^t^nth,  and 
nineteenth  clapsep  of  the  will.  This,  I  think,  is  correct,  spfiur 
as  the  inst^ments  to  be  paid  prior  to  the  distribution  of  the 
estate,  un4er  the  twentietl^  clause  of  the  will,  are  concerned; 
for  the  reason  that  it  was  the  plain  intent  of  the  testator  that 
these  installments  should  be  paid  fix>m  the  income  of  the  estate, 
and  to  permit  them  to  be  anticipated  would  tend,  to  some 
extent,  to  defeat;  this  intent  This  reason,  hpwever,  has  no 
application  to  subsequent  installments.  Upon  the  distribution 
among  the  residuary  legatees,  the  whole  schen^e  of  the  will 
will  have  been  consummated.  No  application  of  income  after 
that  time  was  contemplated,  or  none  with  which  an  anticipation 
of  the  payments  would  at  all  interfere.  I  see,  therefore,  no 
objection  whatever  to  any  fidr  arrangement  which  tl^e  ei^ecu- 
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tars  may  see  fit  then  to  m^e,  for  anticipaiting  tJie  retnaining 
installm^itB  of  the  legadea 

Tbere  are,  I  tfaio^,  no'  oth^  questions  whicli  it  is  important 
to  consider.  The  jmdgtnent  of  th^  Supreme  Oonrt  will  only 
reqmre  one  or  two  slight  mddifications  io  tmitke  it  conform  to 
die  foregoing  principles ;  and,  in  all  other  iespects,  it  should 
beaflSnnedv 

AU  the  judges  e^ncarriiig^ 

Judgm^it  aooordingly 


Chahberlaik  f^.  Thb  Pbopls. 

A  witness  who  testifies  falsely  as  to  a  material  faot^  is  guilty  of  perjury 
though  he  was  not  a  competent  witness  in  the  casd,  and  was  especially 
faiadmisable  to  prove  lihe  particular  fkdt  to  which  he  testified. 

&  htid^  where,  in  an  action  for  divorce,  the  husbahd— ^his  wife  having 
borne  a  ohUd— ^testified  tdiat  he  had  no  sexual  intercourse  with  her 
during  marriage. 

i!  9eem$  (per  Jambs,  J.,)  that,  in  an  action  between  husband  and  wife,  eithw 
party  is,  once  the  amendment  to  the  Oode  in  1857,  a  competeilt  witness 
against  the  othtt*,  in  genei^al,  though  inadmissible  to  prbVe  the  partictilar 
fiMt  of  non-intercourse. 

Upon  an  indictment  of  the  husband  for  perjury,  after  divorce,  the  wife  is 
a  competent  witness  to  prove  that  she  has  had  no  sexual  intercourse 
with  any  othet  person. 

Wbtp  of  error  to  the  Snpeiioi^  CouW;  of  Buffalo.  The 
prisoner  was  indicted  for  the  critne  of  peijury,  and,  in  Febru- 
ary, 1859,  Was  tried,  convicted  and  sentenced  to  state  {Prison. 
The  indictiiient  charged  that  the  prisoner  commenced  aii  action 
ajgainst  his  '#ife,  Margaret  Chataberlain,  for  £k  divoiroe,  on  the 
ground  of  adultery ;  that  the  summons  and  complaint  therein 
were  personally  served  upon  her ;  that  the  action  was  there- 
upon referred  to  a  referee,  to  take  proof  of  all  the  material 
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facts  charged  in  tlie  Gomplaint;  that,  on  the  hearing  before 
the  referee,  the  prisoner  was  sworn  as  a  witness  in  his  own 
behalf;  that,  on  such  hearing,  it  became  a  necessary  and 
material  inquiry  whether  the  prisoner  ever  had  sexual  inter- 
course with  his  wife  after  their  marriage ;  and  that  the  prisoner 
knowingly,  corruptly  and  fidsely  swore  and  gave  evidence 
before  the  referee  that  he  never  had  sexual  intercourse  with 
his  wife  after  his  intermarriage  with  her. 

On  the  trial  the  judgment  record,  granting  a  divorce  in  the 
said  action,  was  produced  and  proved.  The  referee  therein 
was  then  sworn  as  a  witness  on  the  part  of  the  prosecution, 
and  was  asked  ^'  to  state  what  the  prisoner  testified  to  dt  the 
reference  of  said  action  for  divorce  before  him."  The  question 
was  objected  to,  on  the  ground  of  its  immateriality,  and,  also, 
because  the  prisoner  was  not  competent  to  be  sworn  therein, 
and  anything  testified  to  by  him  was  not  material  or  admissi- 
ble, and  perjury  was  not  assignable  thereon.  The  objection 
was  overruled,  and  the  prisoner  excepted.  The  witness  then 
testified  that  the  prisoner  swore  on  the  reference  that  he  never 
had  sexual  intercourse  with  the  said  Margaret  during  the 
period  of  their  marriage.  The  marriage  of  the  prisoner  and 
Margaret  was  proved  to  have  taken  place  February  9,  1850, 
and  it  was  also  proved  that  she  was  delivered  of  a  child  in 
January,  1851. 

The  prosecution  then  called  Margaret  as  a  witness,  and 
asked,  "  Btive  you  ever  had  sexual  intercourse  with  any  person 
other  than  your  husband  ?"  This  question  was  objected  to, 
on  the  ground  that  "  she  was  not  permitted  to  testify  to  any 
facts  proving  or  tending  to  prove  what  transpired  during 
coverture  in  respect  to  that  subject,  and  also  that  such  question 
and  her  answer  thereto  were  immaterial."  The  objection  was 
overruled,  and  the  prisoner  excepted.  She  answered,  "  I  have 
not."  Other  evidence  was  given  by  the  prosecution  to  prove 
that  the  prisoner  had  sexual  intercourse  with  Margaret^  after 
their  marriage. 

A  bill  of  exceptions  was  tendered,  and  the  same  heard 
at  the  general  term,    where  the  conviction  was  sustained; 
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whereupon  the  prisoner  removed  the  case  to  this  court  for 
review. 

John  L.  IblcoUf  for  plamtiff  in  error 

IVeeman  J.  FUhtan,  for  defendants  in  error. 

James,  J.  The  bill  of  exceptions  in  this  case  presents  but 
two  questions  for  review.  The  first  is,  the  prisoner's  objec- 
tion to  proving  what  he  testified  to  on  the  hearing  before  the 
referee  in  the  divorce  suit;  and  the  second,  his  objection  to 
a  question  put  to  his  wife,  a  witness  after  divorce,  on  behalf 
of  the  people.    Both  were  overruled. 

The  first  exception  was  placed  upon  two  grounds :  1st,  That 
the  prisoner  was  not  a  competent  witness  in  the  action,  and 
anything  he  might  swear  to  therein  was  not  material  or  admis- 
sible, and  that  perjury  could  noj  be  assigned  thereon ;  2d,  That 
the  testimony  was  immaterial. 

The  statutes  declare  that  "  every  person  who  shall  willfully 
and  corruptly  swear,  testify  or  affirm  falsely,  to  any  material 
matter,  upon  any  oath,  affirmation  or  declaration  legally  admi- 
nistered in  any  matter,  cause  or  proceeding  depending  in  any 
court  of  law  or  equity,  or  before  any  officer  thereof,  shall, 
upon  conviction,  be  adjudged  guilty  of  perjury."  (2  R.  S.,  681.) 
The  testimony  offered  to  be  proven  was  given  before  an  officer 
of  the  court  in  a  proceeding  in  an  action,  and  was  a  fact  tend- 
ing directly  to  establish  the  main  issue  submitted  to  the  referee, 
and  therefore  material. 

As  to  the  competency  of  a  plaintiff  as  a  witness  in  his  own 
behalf  in  an  action  for  a  divorce,  before  the  amendments  to 
the  Code  in  1857,  the  law  was  well  settled  and  understood. 
Since  then,  there  has  been  considerable  conflict  of  opinion 
among  the  profession,  and  some  on  the  bench.  Although  no 
case  has  yet  been  decided  holding  that,  in  an  action  between 
husband  and  wife,  the  parties  were  competent  witnesses,  it 
has  been  decided  by  the  Supreme  Court  that  where  a  husband 
and  wife  were  co-defendants  they  could  be  witnesses  in  their 
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own  bdial£  pfor^i  r.  Pbiter,  30  Bark,  50«.>  Tie  hearing  m 
the  divorce  suit  before  the  referee  was  after  the  amendments 
to  the  Code  in  1867,  and  that  act,  as  thus  amended  (Code, 
§  899),  entirely  changed  the  mle  of  law  ds*  it  Ibrmeriy  eadsted 
in  the  admission  of  parties  as  witnesses.  This  statute  is  yery 
broad  and  compififaenBiye.  It  says : "  A  party  to  an  action  may 
be  examined  as  a  witness,  the  same  as  any  other  witness  /'  thus 
plficuig  paitie&  upon  the  sfttne  footing  as  other  witnessea  No 
limitation,  quaMcation  or  restriction  is  imposed  by  1ih«  law- 
making power,  and  the  courts  should  refrain  fh>m  imposing 
any,  unless  required  to  do  so  by  public  policy.  For  the  reasons 
advanced  in  Mavsh  v.  Potter  {aupra\  I  am  of  the  opinion  that 
the  Code  covers  this  case,  and  that  the  prisoner  was  a  compe* 
tent  witness  in  his  own  behalf  in  the  action  for  a  divorce. 

In  thus  holding,  it  does  ijot  fellow  that  the  evidence  given 
on  the  hearing  was  admissible.  On  the  contraiy,  I  am  clearly 
of  the  opinion  that  it  was  not  .  A  rule  of  law  intervenes  to* 
prevent  it.  It  is  well  settled  that  neither  husband  nor  wife  are 
competent  to  prove  non-access  during  wedlock,  whatever  may 
be  the  fcrm  of  legal  proceedings,  or  whoever  may  be  the  par*^ 
lies  thereto.  (uBesc  v.  Booh^  1  Wils*,  840;  Rex  v.  Zw^,  9r 
East,  203;  Bex  v.  Kea,  11  id.,  132;  Rsx  v.  Mmsjidd,  Jkc,  1 
Q.B.,444;  iBsx  v.  Awrftmv  <*c.,  5  Adol.  A  Ellis,  180.)  This  rule 
was  established  independently  of  any  possible  motives  of  interest 
in  the  particular  case,  upon  principles  of  public  policy  and 
decency  {GwdrighC  v.  Moss,  Cowp.,  594) ;  and  it  has  not  been, 
and  was  not  intended  to  be,  changed  or  affected  by  the  Coda 

Although  the  testimony  inquired  after  was  clearly  incom- 
petent and  inadmissible  in  the  action  in  which  it  was  given, 
still  Us  admission  did  not  render  it  immaterial  The  referee 
erred  in  receiving  it;  but  that  error  did  not  destroy  its  mate- 
riality. Were  it  felse,  perjury  could  be  predicated  upon  it 
It  was  held,  in  Van  Steenbergh  v.  jffbrfo  (10  J.  R,  167),  that  a 
party  erroneously  sworn  in  his  own  behalf  might  be  guilty 
of  perjury,  especially  where  the  proceedings  remained  xmre* 
versed ;  and  the  doctrine  of  that  case  was  approved  in  PraU 
V.  Price  (11  Wend.,  128> 
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The  second  e^iception  te  to  the  decision  of  th€^  oduTrt  ovet- 
mliiig  the  objectioa  to  the  following  question,  {>ut  to  tbe 
divorced  wife,  viz. :  "  Have  yott  ever  h^d  sexual  intercourse 
mHoL  any  pcarson  other  than  your  husbtod  ?"  The  objection 
was  not  fo  the  form  of  the  question,  and,  therefore,  the  simple 
proposition  is,  whether  the  objection  was  properly  overruled. 
There  is  no  principle  in  the  law,  and  no  adjudged  case,  which 
would  autboriafe  the  excluffew  of  the  testimony  called  for  by 
ibeskt  question.  On  the  contrary,  it  has  beei!ii  adjudged  that  d 
witfteas,  situated  precisely  as  this  witness  was,  in  an  action  of 
crim,  cew.,  was  competent,  and  such  testimony  admissible. 
{Raiel^  v.  Waka,  1  Hill,  83  ^  Babcock  v.  BdoO^  2'  id.,  186.) 
As  the  witness  had  been  divorced,  the  objection  rested  on  the 
£EKt  that  she  had  been  the  wife  of  the  prisoner,  arid,  therefore, 
incompetent  to  testify  to  anything  that  had  occurred,  even  her 
own  criminal  act,  during  coverture.  The  proposition  i^  lio 
doubt,  ftdly  established  by  the  authorities;  fliat,  even  after  the 
dissolution  of  the  marriage  contract,  the  husband  and  wife  are 
not,  in  general,  admissible  to  testify  against  each  ether  ad  to 
any  matter  wluch  occurred  during  the  existence  of  that  rela- 
tion. {Monroe  v.  Tunskton,  Peake's  Add^  Cas.^  219 ;  jDoicr  v. 
Easier,  By.  &  Mo.,  198 ;  Barnes  v.  Gamacky  1  Barb.,  892 ;  State 
V.  Phelps,  2  Tyler,  874;  1  Greent  Ev.,  ^SSTr  S8l8.)  In  Ist 
Phillips'  Evidence,  83,  the  reason  of  the  rule  is  thus  stated : 
*'This,"  as  Lord  Ellknbobough  has  said,"  is  on  the  ground  that 
the  confidence  which  subsisted  between  them  at  the  time  shall 
not  be  violated  in  consequence  of  any  future  separation."  The 
general  rule,  that  the  husband  and  wife  will  not  be  permitted 
to  testify  as  to  what  occurred  during  the  marriage  relation,  even 
after  the  marriage  contract  is  dissolved,  is,  no  dOubt,  a  wise  and 
salutary  rule.  Its  object  is,  that  the  most  entire  confidence  may 
exist  between  them,  and  that  there  may  be  no  apprehension 
that  such  confidence  can,  at  any  time,  or  in  any  event,  be  vio- 
lated, so  far,  at  least,  as  regards  any-  testimony  or  disclosure  in 
a  court  of  justice. 

But  the  question  now  under  consideration  comes  neither 
within  the  rule  nor  the  principle  of  the  rule.  The  witness  was 
Smith.— Vol.  IX.  12 
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not  called  upon  to  betray  any  trust  or  confidence  which  the 
husband  had  reposed  in  her  during  coverture ;  nor  did  the  fact 
which  she  was  offered  to  prove  come  to  her  knowledge  in  con- 
sequence of  the  marriage  relation.  It  called  for  acts  independ- 
ent of  and  outside  her  coverture.  There  is  nothing,  therefore, 
in  the  rule  of  law  on  this  subject  which  would  warrant  the 
exclusion  of  her  testimony  in  the  present  case. 

In  bastardy  cases,  where  the  mother  is  a  married  woman,  it 
has  been  uniformly  held  that  the  wife  was  not  a  competent 
witness  to  prove  the  non-access  of  the  husband ;  although,  from 
the  necessity  of  the  thing,  she  has  been  constantly  admitted  to 
prove  the  criminal  intercourse  by  which  the  child  was  begotten. 
{Batdiffe  v.  WaleSj  supra,  and  other  cases  there  cited.) 

But  the  principles  laid  down  in  the  bastardy  cases,  and  upon 
which  the  counsel  for  the  prisoner  seem  to  rely,  have  no  appli- 
cation to  the  question  now  under  consideration. 

Neither  of  the  exceptions  to  the  jadmission  of  evidence  were 
well  taken ;  and  the  judgment  should  be  affirmed. 

The  court  did  not  pass  upon  the  question  of  the  competency 
of  husband  and  wife  as  witnesses  against  each  other  generally^ 
in  a  suit  between  them. 

AH  the  judges  concurring  in  other  respects, 

,  (r   _     nc^  Judgment  affirmed. 

las    go 

;ii4  118  

28      90 
^^^^   ^^  CaUJOLLB  V.  FKBRli. 

The  presumption  that  an  intercourse,  illicit  in  its  origin,  continued  to  be 
of  that  character,  may  be  repelled  by  a  contrary  presumption  in  &vot 
of  marriage,  and  of  the  legitimacy  of  offspring,  although  the  circum- 
stances  foil  to  show  when  or  how  the  change  firom  concubinage  to 
matrimony  took  place. 

Thus,  in  support  of  the  legitimacy  of  a  child,  the  facts  that  the  &ther 
desired  to  marry  the  mother,  and  that^  although  he  might  have  main- 
tained a  meretricious  intercourse  without  opposition  from  his  family,  he 
abandoned  his  home  and  parents  to  live  with  her,  are  some  evidence 
that  he  did  contract  ^  marriage,  in  fact,  prio;*  to  the  birth  of  his  chOd. 
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The  presumption  is  not  oyercome  by  the  &ot  that^  having  declared  and 
caused  to  be  recorded  his  purpose  to  solemnize  the  marriage  by  the 
public  acts  prescribed  by  the  municipal  law  of  his  domicil,  such  purpose 
was  not  shown  to  have  been  consummated,  and  there  was  an  entry  upon 
the  record  of  such  declaration  importing  that  nothing  came  of  it 

Nor  is  it  repelled  by  the  omission  in  the  record  of  the  child's  baptism, 
which  took  place  on  the  day  of  its  birth,  of  a  statement  of  its  legiti- 
macy, though  the  usage  of  the  time  and  place  appeared  to  have  been 
to  designate  as  le^timate  in  similar  documents,  contracts,  &a,  those 
who  were  in  &ct  such,  and  the  father,  mother,  and  other  relatives  were 
thus  designated  in  the  contemporaneous  writings  to  which  they  were 
parties. 

The  presumption  of  legitimacy  sustained  against  many  other  circumstances 
tending  to  an  opposite  conclusion :  0.  ^.,  a  reputation  at  the  time  of 
the  child's  birth  that  the  parents  were  not  married ;  a  separation  of  the 
parents  very  shortly  afler  the  birth,  and  no  correspondence  between 
them  for  the  remaining  years  of  the  father's  life;  the  abandonment  of 
the  child  by  both  parents  for  twelve  years;  the  use  by  the  mother  of  her 
maiden  name,  and  the  designation  by  her  of  the  child  as  her  nephew. 

Appeal  from  a  judgment  of  the  Supreme  Court,  aflarming 
a  decree  of  the  Surrogate  of  the  county  of  New  York,  by 
which  letters  of  administration  upon  the  estate  of  Jeanne  Du 
Lux,  who  was  domiciled  in  that  city,  and  died  in  November, 
1854,  were  granted  to  John  P.  Ferris,  as  the  legitimate  son  and 
sole  next  of  kin  of  the  deceased.  His  chiim  to  administration 
was  contested  by  the  appellant,  Caujolle,  in  behalf  of  himself 
and  others,  residents  of  France,  who  claimed  to  be  the  next 
of  kin  of  the  deceased ;  and  they  insisted  that  Ferri^  who  was 
undeniably  her  natural  son  by  one  Valentin  Ferris,  was  not 
bom  in  wedlock,  and,  hence,  was  not  legitimate.  The  ques- 1 
tion,  whether  he  was  legitimate  or  not,  was  the  only  point  in  \ 
the  case.  The  deceased,  whose  original  name  was  Jeanne 
Icard,  was  a  native  of  Pan,  a  city  in  the  sduth  of  France, 
where  she  was  bom  on  the  24th  day  of  November,  1777. 
That  date  was  established  with  certainty  by  the  production  of 
an  authenticated  copy  of  the  entry  of  her  birth  and  baptism, 
remaining  in  the  records  of  a  parish  church  in  that  city,  and 
also  in  the  records  of  the  municipality.  She  was  the  daughter 
of  John  Icard  and  of  Magdalen  Eiviere,  people  of  humble 
ccaadition,  residing  at  Pau.    Her  father  died  when  she  was 
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about  eigit  years  old,  and  her  raothei'  aftetWards  ^ent  to  live 
at  Biert,  a  small  village  in  the  depaitment  of  L'Arriege;  and 
Jeanne,  at  a  later  period,  went  to  servioe  as  a  domestdc  in  a 
fiunilj  at  MaBsat)  a  neighboring  village.  From  thence,  about 
the  yeaf  1798,  she  went  to  St.  Girons,  a  city  in  the  same  depart- 
ment, and  became  a  servant' of  one  An^re,  a  merchant  Here 
she  formed  an  intimacy  with  Valentin  Ferris,  the  son  of  Bal- 
tiiazar  Ferris,  a  tanner  and  the  next^loor  ndghbor  of  An^re, 
the  restdt  of  which  wad  that  she  was  likely  to  becoi!ne  a  mother. 
The  fitther  of  Valentin  objected  to  his  marrying  her^  as  he  was 
desirous  of  doing,  on  account  of  their  inequality  of  social 
condition;  the  family  of  Ferris  being  small  proprietors,  and 
the  friends  of  Jeanne  being  poor  and  herself  a  domestic  ser- 
vant Shortly  before  her  confinement  she  left  Andre's  for  a 
touse  in  tte  outskirts  of  the  city,  where  she  lived  with  Ferri^ 
and  where  she  gave  birth  to  the  respondent,  on  the  30th  June, 
1800.  Prior  to  this,  an  enU^  had  been  made  in  a  *^gistei-  of 
publioatiOnfl  of  marriage  in  the  archives  of  the  mayoralty  of  Sti. 
Girons,  of  which  the  following  is'  a  launslation :  "  This  day, 
the  fourteenth  Floreal,  the  year  eight  of  tie  French  repubUo 
[corresponding  to  May  4, 1800],  I,  the  undersigned,  mimicipal 
agent  of  the^commuile  of  St  Girons,  have  published  aloud, 
by  word  of  ikiouth,  before  the  oUtei*  and  principal  door  6f  the 
Maison  CommuniB  of  St  Girons,  in  eiecution  of  the  law  of 
the  20th  September,  1792  (old  style)j  that  Valetitin  Fei'ri^, 
nineteen  years  of  age,  son  of  Balthazar  ¥em4  and  Of  FraiiceB 
Gazes,  tanner,  resident  of  St  Girons,  and  Jeanne  Icard,  twen- 
ty-one yeal!s  of  age,  daughter  of  jean  Icaard  and  Magdalen 
Bivierie,  native  of  Massat,  resident  at  St  Giroils,  intend  to 
execute  the  octB  of  their  marriage  on  the  twentieth  of  the  cur- 
rent month,  at  ten  6'clock  in  the  morning,  before  the  president 
of  the  municipal  administrtition  of  the  canton  of  St  CKtons. 
And  I  have  caused  this  present  publication  to  be  posted  up  by 
copy  before  tiie  door."  In  the  margin  of  this  entry  there  was 
written  the  French  word  neant  [null,  or  nothing],  in  a  large 
hand,  from  which  a  line  was  drawn  diagonally  across  the  entry, 
which  was  crossed  by  another  similar  line.    The  ink  of  liiis 
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n^grgin^  entiy,  fm^  of  tjbe  lines,  wm  yellow  and  fttdfid,  and 
so  &r  as  ooold  be  judged,  the  writing  was  of  the  ^ame  date 
with  the  original  record.  The  person  who  had  the  custody  of 
the  records  at  the  time  wa9  4^*  The  certificate  of  iba  saayor 
of  St  Qirons  was  produced,  to  the  effect  that  no  entry  of  any 
civil  act  of  marriage  of  Yal^t^i  Ferri^j  and  Je^me  Icard  eould 
be  found  in  the  archives  of  the  city,  though  the  book  contain- 
ing eiMiri^  pf  1^  character,  embr^ing  the  time  of  tbe  birth 
of  th^  ^re^sppndent,  e^ted  the^€^  Similar  evidence  was  given 
ijx  respect  to  the  ndghbpring  co^^nu^es  in  which  J^nne  TofuvJ 
was  ^hpwn  at  ^apy  time  to  have  lived*  But,  in  the  baptisiQid 
records  of  the  parish  chip*ch  of  Sf;.  Qirons,  ap  entry  wfui  fpUQd 
in  the  following  words:  "Ye^lSOO.  Balthassar  Pierre  Ferri^J, 
son  of  Valentin  and  of  Jeanne  Ic^rd,  was  bom  and  baptized 
th^  thirtieth  of  June,  eighteen  hundred.  God&ther,  Baltha^r 
Ferrid.  Gbdmothey,  Rose  F^^.  In  proof  of  this,  B^u^, 
(hreo/Ledar" 

A  pomnussipn,  awarded  by  the  Surrogate,  in  whiph  two 
mepibers  of  the  bar  of  the  city  of  JTctv  York  were  naped  as 
commissioners,  was  execute  by  them,  in  Franpe,  in  the  autumn 
pf  X855,  and  the  testimony  of  seyerai  witnesses,  many  of  them 
^pd  persons,  residing  at  Biert,  Massat,  QastUlon,  and  St 
Qirons,  was  taken  and  returned.  A  large  number  of  letters 
and  papers  wej^  found  at  the  last  residence  of  the  deceased  m 
New  York,  where  she  had  ropided,  with  the  exception  of  a 
voyage  to  Fr^<»  taken  m  18^.5,  si][ice  the  year  1907,  The 
testimony  aod  documentp  returned  with  the  commission,  the 
letters  and  papers  so  found  in  New  York,  and  the  evidence  of 
a  number  of  witiiessep  who  had  known  the  deceased  in  that 
city,  together  with  the  proof  of  the  law  of  France  respecting 
births,  marriages,  &c.,  constituted  the  proofe  on  which  the  case 
wt^  heard.  The  material  portions  of  it  are  referred  to  in  the 
following  opinions,  and  the  evidence  is  stated  more  at  large  in 
the  report  of  the  case  in  the  Surrogate's  Court  (4  Bradford 
R.,  28.) 

From  the  judgment  of  the  Supreme  Court,  affirming  the 
Surrogate's  decree,  an  appeal  was  taken  to  this  court  by  the 
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the  assooiatioQ  ind  friendship  of  his  family,  and  tlie  disraption 
of  bis  Im9tne88  relalioDfi.  His  flight  from  his  father's  house 
qaxi  only  be  aoeounted  for  ou  the  assumption  of  his  intention 
to  marry  Jeanne.  Ni^th^  his  £Kther  nor  any  other  member 
of  his  &mily  objected  to  his  connection  with  the  respondent's 
mother,  as  his  nuistress;  bat,  to  secure  his  marrie^  with 
her,  flight  from  his  home  and  estrangement  frx)m  them  were 
the  inevitable  necessity  and  result  These  he  met  for  this 
purpose ;  and  when  we  see  that  such  estrang^nent  continued^ 
taxd  friendly  relations  with  them  were  never  resumed,  can  we 
doubt  that  he  consummated  his  intention,  and  that  the  know- 
ledge  of  that  tsiC^  was  the  cause  of  the  original  and  continued 
estrangement  and  separation  from  his  family  ?  In  addition  to 
this,  and  as  evidence  of  the  change  of  their  condition,  we  have 
the  public  proclamation  of  the  intended  celebration  of  marriage, 
on  the  20th  of  May,  before  the  president  of  the  commune  of 
St  Qirons,  and  the  public  record  made  thereof.  It  is  true,  no 
aete  of  marriage  has  been  found  on  record ;  and  it  will  be  seen 
hereafter  how  much  importance  is  to  be  attached  to  that  circum- 
stance. Then  we  have  the  removal  of  &ther  and  mother 
together  to  the  house  of  Ben6z,  where  they  Cohabited  together, 
and  lived  as  husband  and  wife.  The  only  two  witnesses  who 
knew  them  at  that  time,  who  have  been  examined,  were  Daffis, 
the  friend  of  Valentin,  and  De  Qtdai,  a  female  friend  of 
Madame  An^re  and  Jeanne.  Daffis  says  they  lived  together 
one  or  two  years,  and  she  had  a  child  by  him,  bom  and  bap- 
tized at  St  GKrons.  He  speaks  of  the  opposition  of  the  father 
of  Valentin  to  the  marriage,  and  that  he  charged  his  son  with 
stealing  leather  fro1:^  him  to  procure  money  for  Jeanne.  The 
child  took  the  name  of  Ferris  there.  He  never  knew  whether 
Valentin  was  married  to  Jeanne  or  not  He  did  not  know 
whether  she  was  his  wife  or  not  He  never  heard  anything 
said  of  a  proposed  marriage  between  Jeanne  and  Valentin. 
Miss  De  Gkdai,  who  was  two  years  the  senior  of  Jeanne,  seems 
to  have  known  her  well  at  St  Girons.  She  did  not  know  that 
she  was  married ;  but  she  lived  with  Ferris  a  long  time  at  M. 
Ben6z';  that  they  lived  together  there;  that  they  cohabited 
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tibere.  She  had  a  child  there,  and  which  was  baptized.  They 
lived  together  some  time  before  and  after  the  aceouchment ; 
that  they  lived  together  as  if  they  were  husband  and  wife. 
She  did  not  know  of  any  act  of  marriage  existing  between 
them;  that  they  were  both  together  when  theehild  was  sent 
to  nurse.  She  understood  diey  wished  to  be  married,  but  did 
not  know  wheliher  they  were  or  not  Valentin  was  present  at 
the  aceouchment  She  had  heard  Ferris  speak  of  Jeanne  by 
the  name  of  Ferrid  She  recollected  well  that  they  bolh  went 
to  see  the  diild  at  nurse ;  and  they  went  to  Bordeaux  together. 
The  people  of  the  quarter  where  she  lived  called  her  Madame 
Ferrid  She  had  heard  them  call  her  so  many  times.  She  had 
heard  Ferris  speak  of  her  by  the  name  of  FerriA  She  had 
heard  Madame  An^re  call  Jeanne  Icard  Ferris  many  times ; 
and  M.  An^re  called  h^  by  that  name.  I  dismiss  irom  con- 
sideration the  testimony  of  the  other  witnesses  at  St  Girons, 
as  most  of  them  have  been  bom  since  Madame  De  Lux  left 
there,  and  Aey  speak  of  reports  and  conversations  which  evi- 
dently were  of  recent  origin.  There  is  one  exception  to  this 
remark,  and  that  is  Catherine  Ferri^  widow  of  DAplus,  tiie 
sister  of  Valentin.  She  was  only  five  years  old  at  the  birth 
of  the  respondent,  and  at  the  time  Valentin  and  Jeanne  left 
St  Girons,  A^  did  not  know  they  were  married.  She  knew 
that  her  brother  quitted  her  father's  house^  and  occupied  a 
chamber  with  a  woman  who  was  a  servant  next  door ;  that  her 
&ther  opposed  the  marriage,  and  the  £sanily'recognized  Jeanne 
as  the  ^  bonne  arme^^^  or  mistress,  of  Valentin,  and  not  his  wife, 
as  they  were  opposed  to  that;  that  they  left  St  Girons 
togetlier.  She  manifestly  knew  nothing  of  the  status  of  the 
respondent,  as  she  stated  he  died  right  away  after  his  birth. 
She  says:  "  After  Valentin  left  his  father's  house  he  never 
returned  to  it  again  to  live.  His  father  refused  to  hold  any 
relation  with  him.  Valentin  wished  to  marry  Jeanne.  His 
&ther  did  not  wish  him  to  marry  Jeanne,  and  his  &ther  would 
not  hear  it  spoken  of,  and  forbid  the  children  to  go  and  see 
him  after  he  left  the  house.  Valentin  wished  to  marry  her 
before  he  left  the  house.  I  waa  too  young  for  him  to  talk  to 
Surra.— Vol.  IX.  IS 
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me  about  it,  but  it  was  well  known  in  the  family  and  discussed. 
Valentin  worked  at  his  occupation  with  his  father,  but  after  his 
flight  fix)m  the  house  he  worked  for  him  no  longer.  He  worked 
for  some  of  his  brothers  who  worked  at  the  same  trade,  and 
who  had  tanneries.  I  know  of  no  other  objection  that  his 
£Gtther  had  to  the  marriage  than  that  she  was  a  servant  On 
that  account  the  fiamily  were  opposed  to  it"  The  respondent 
was  examined  before  the  Surrogate,  and  testified  that  his 
mother  told  him  that  she  and  his  father  took  him  to  the  nurse 
and  left  him  there ;  that  she  went  almost  every  week  to  see 
him,  but  he  only  went  two  or  three  times.  **  She  did  not  say 
how  she  was  married.  I  could  never  ask  her  any  questions 
on  that  subject  When  I  was  baptized,  my  godfather  was  my 
father's  brother ;  his  name  was  Ferris.  Thinks  his  godmother 
was  some  relation  to  his  father's  family."  From  these  facts, 
what  are  the  probabilities  of  the  marriage  of  Valentin  and 
Jeanne?  I  must  say  they  are  persuasive  in  impressing  my 
mind  with  the  conviction  that  they  were  actually  married,  and 
I  think  at  or  about  tlie  time  of  t^he  flight  of  Valentin  from  his 
father's  house,  and  which  must  have  been  before  he  went  to 
the  house  of  Ben6z,  and  before  the  birth  of  the  respondent. 
I  will  here  take  the  occasion  to  say,  that  the  testimony  has 
satisfied  me  that,  with  the  exception  of  the  illicit  intercourse 
between  the  parties,  their  characters  were  good,  and  no  cause 
of  reproach,  or  suspicion  derogatory  to  either,  existed  or  had 
any  circulation,  until  after  they  left  St^  Girons.  I  think  the 
reports  of  the  liasons  of  Jeanne,  and  rumors  prejudicial  to  her 
and  of  the  illegitimacy  of  the  respondent,  testified  to  by  the 
various  witnesses,  may  all  be  traced  to  the  known  and  avowed 
fact  of  her  living  with  respondent's  father  and  having  had  a 
child  by  him,  and  the  notorious  hostility  of  Valentin's  father 
and^  £a.mily  to  his  marriage,  and  the  assumption  that  such  hos- 
tility had  been  effectual  to  prevent  it  His  femily  regarded 
such  a  marriage  as  disgraceftil  to  them ;  they  had,  therefore, 
every  motive  to  deny  it  publicly.  They  never  admitted  its 
existence,  preferring  to  disgrace  their  relative  by  causing  it  to 
be  believed  that  Jeanne  was  his  mistress,  aiid  that  his  issue  by 
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her  was  a  bastard.  Their  passions  were  excited  by  his  flight 
fix>m  his  father's  house,  and  his  avowed  determination  to  for- 
sake all  others  and  cleave  only  unto  her.  They  have  always 
persisted  in  this  course  of  action ;  and  this  satisfactorily  accounts 
to  my  mind  for  the  interpolation,  upon  the  record  of  the  inten- 
tion to  celebrate  the  act  of  marriage,  of  the  word  "wean^"  or 
nulL  The  law  authorized  no  such  proceeding,  and  it  is,  there- 
fore, to  be  presumed  it  was  not  done  by  any  public  officer  in 
discharge  of  his  prescribed  duties.  I^  as  was  contended  on 
the  argument,  Valentin  was  a  minor  at  the  time,  and  this  entry 
is  to  be  r^arded  as  evidence  that  his  fetther  refused  his  consent^ 
and  therefore  the  intended  marriage  was  nuU,  it  is  a  conclusive 
answer  to  say  that  the  law,  in  such  a  contingency,  prescribed  a 
different  form  for  indicating  these  facts.  The  marriage  of  a 
minor  could  be  opposed  by  the  father;  and  if  such  opposition 
was  made,  the  law  prescribes  the  mode  and  manner  of  deter- 
mining its  reasonableness,  in  the  nature  of  a  judicial  proceed- 
ing; and  a  copy  of  the  judgment  thereon  is  to  be  delivered  to 
the  public  officer  having  charge  of  the  record  of  publication, 
"  who  shall  make  mention  of  them  in  the  margin  of  the  record 
of"  opposition  on  the  record  of  publication."  It  is  clear  that 
the  entry  of  the  word  ^^neant^^  in  the  margin  of  the  record  of 
publication,  in  the  present  instance,  was  not  made  in  con- 
formity with  this  provision  of  law,  and  did  not,  therefore, 
proceed  from  any  act  of  opposition  made  in  compliance  with 
its  terms.  It  is,  therefore,  null  and  of  no  legal  significance. 
It  does  not  appear  when,  or  by  whom,  it  was  made,  whether 
before  or  after  the  death  of  Valentin  Ferrid  I  think  it  more 
probable  that  it  was  written  there  after  the  death  of  Valentin, 
and  by  some  of  his  relatives,  to  efface  the  only  record  evidence 
of  his  marriage  with  Jeanne.  The  determination  on  their  part 
never  to  recognize  any  such  marriage  stands  out  clear  and 
undisputed ;  and  it  would  be  natural  for  them,  after  the  death 
of  ViJentin  and  the  departure  of  Jeanne  to  America,  and  the 
supposed  death  of  their  issue,  to  do  what  they  could  to  effiace 
the  evidence  of  what  they  regarded  as  a  stain  uponHheir  femily. 
They  could  not  destroy  the  record ;  they  could  not  obhterat© 
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what  was  written ;  they  could  not  get  an  act  of  opposition,  for 
the  reasons  which  will  be  presently  stated ;  and,  therefore,  all 
they  could  do  was  to  assume  that  the  acte  of  marriage  had  never 
be^i  celebrated,  and  either  by  their  own  hand  write  in  the 
margin  of  Ae  record  the  word  "  neant^^  or  prevail  on  the 
officer  having  it  in  charge  to  do  so,  on  the  representation  that 
no  act  under  it  was  ever  performed.  In  either  aspect  it  had  no 
legal  warranty  and  is  not  entitled  to  any  weight  as  evidence 
that  a  marriage  between  the  parties  never  took  place.  On  the 
reappearance  of  Madame  De  Lux  at  St  CHrons,  with  her  son, 
this  persistent  declaration  of  the  &mily,  that  no  marriage  had 
taken  place  between  Yalentin  and  Jeanne,  and  this  aspect  of 
the  record,  might  well  serve  to  convey  the  impression  that  such 
issue  was  illegitimate.  To  circulate  such  a  report,  and  cause  it 
to  be  generally  believed,  was  in  harmony  with  the  avowed 
purpose  of  Valentin's  family,  that  he  should  not  marry  Jeanne, 
and,  after  he  had  left  his  Other's  house  for  that  purpose  and 
lived  with  her  as  her  husband,  to  have  it  understood  and 
believed  that  such  connection  was  meretricious. 

This  seems  an  appropriate  place  to  consider  whether  any 
opposition,  under  the  French  law,  to  the  marriage,  could  legally 
have  been  mada  The  act  of  1792,  which  was  in  force  at  the 
time,  prohibited  the  marriage  of  minors,  that  is,  persons  under 
the  age  of  twenty-one  years,  without  the  consent  of  their  father 
or  mother;  that  the  consent  of  the  fisither  was  sufficient,  and 
only  those  persons  whose  consent  is  required  for  the  marriage 
of  minors  could  offer  or  make  an  act  of  opposition.  I  think  I 
have  satisfactorily  shown  that  no  opposition,  in  the  meaning  of 
these  provisions,  was  made  to  this  marriage  by  the  father,  and 
that  the  entry  of  the  word  '*  neant "  has  no  connection  with  this 
act  of  opposition,  as  defined  and  regulated  by  the  French  law. 
But  I  think  a  more  satisfactoiy  and  conclusive  answer  can  be 
given  to  this  view  of  the  case.  The  evidence  has  satisfied  me 
that  no  act  of  opposition  could  be  made,  for  the  reason  that 
both  of  the  parties  at  the  time  had  attained  their  majority.  It 
is  true  that  the  declaration  of  intention  states  the  ages  of  the 
parties,  and  states  that  Yalentin  is  aged  nineteen  years  and 
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Jeanne  twenty-one  years.  It  is  to  be  observed  that  the  law 
does  not  require  the  ages  of  the  parties  to  be  stated  in  this  acte 
of  publication.  It  is,  therefore,  surplusage,  and  not  entitled 
to  much  consideration.  It  is  clear  that  Jeanne's  age  is  not 
truly  stated,  as  she  was  then  twenty-two  years  old,  and  on  the 
24th  of  November  following  would  have  been  twenty-three. 
The  statement  of  Valentin's  age  is  only  presumptive  evidence, 
and  though,  if  he  were  a  party  here,  on  the  assumption  that 
he  caused  the  act  of  publication  to  be  made,  it  would  be 
regarded  as  truly  stated,  yet  clearly  he  would  have  been  at 
liberty  to  have  shown  that  his  age  had  been  erroneously  stated* 
I  see  no  ground  upon  which  he  would  be  estopped  6com 
showing  the  truth  in  this  respect  A  fortiori,  if  he  would  not, 
the  respondent  is  not  precluded  from  establishing  what  his  age 
actually  and  truly  was  at  that  time.  I  think  the  evidence 
ealisfstctorily  shows  that  Yalentin  Ferris,  at  the  time  of  the  act 
of  publication,  was  of  full  age,  and  could  lawfully  enter  into 
the  contract  of  marriage,  without  reference  to  the  consent  or 
opposition  of  his  parents.  Two  only  of  the  witnesses  who 
have  been  examined  spesk.  as  to  his  age,  and  both,  I  think, 
establish  that  he  was  then  of  full  age.  His  sister,  the  widow 
D'Aplus,  who  mu9t.be  presumed  to  know  his  age  the  most 
accurately,  says  that,  at  the  time  of  her  examination,  in  Sep- 
tember, 1856,  she  was  sixty  years  of  age.  She  must,  there- 
fore, have  been  bom  in  the  year  1796.  She  also  states  that 
Valentin  was  twenty  years  older  than  she  was.  If  this  be  true, 
and  I  can  see  no  reason  to  doubt  it,  he  was  consequently  bom 
in  the  year  1775,  and  was  twenty-five  years  of  age  in  1800 — 
a  reasonable  and  proper  age  to  contract  matrimony  with  a  girl 
about  two  years  his  junior.  The  Chevalier  Daffis,  the  only 
other  witness  who  speaks  in  reference  to  his  age,  does  not  speak 
with  the  same  exactitude  and  certainty,  and  cannot  be  pre- 
sumed to  have  that  aocu^cate  knowledge  on  this  point  which 
his  sister  possessed.  He  said  he  was  seventy  years  of  age  in 
September,  1865.  I  understand  by  this  expression  that  he  was 
past  seventy  and  not  yet  seventy-one.  He  knew  Valentin 
Ferris  well.     He  was  six  years  older  than  himself.     It  follows, 
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therefore,  fix>m  this  statement,  that  Valentin  mnst  have  been 
born  in  1778  or  1779.  I  place  more  reliance  on  the  testimony 
of  his  sister;  and  I  only  refer  to  that  of  Daffis  as  confirmatory 
of  her  evidence.  Valentin  was,  I  think,  in  fact,  nearly  ten 
years  older  than  the  Chevalier;  and  the  apparent  .discrepancy 
between  his  statement  and  the  positive  testimony  of  the  sister 
does  not,  in  my  judgment,  weaken  at  all  that  of  the  latter.  I 
assume,  therefore,  that  it  is  established  that  Valentin  was  of 
lawful  age  to  contract  matrimony  in  May,  1800,  and  undelr  no 
disability  whatever  by  reason  of  non-age. 

In  support  of  the  view  that  the  marriage  relation  existed 
between  him  and  Jeanne,  in  addition  to  the  facts  already  refer 
red  to,  may  be  cited  that,  in  his  presence,  without  dissent  on 
his  part,  she  was  called  by  his  name  and  known  by  it;  and  a 
strong  circumstance  in  corroboration  of  this  position,  to  my 
mind,  is,  that  the  child  bom  to  him  by  her  took,  with  his  privity 
and  by  his  procurement,  his  own  name,  by  which  he  has  always 
been  known,  through  the  whole^of  his  life.  The  acte  of  baptism, 
procured  by  him  on  the  day  of  the  birth  of  his  son,  when,  we 
know,  the  mother  must  have  been  in  the  house  of  Ben6z,  speaks 
a  most  significant  language.  He  takes  his  oflfepring,  immedi 
ately  upon  its  birth,  accompanied  by  two  of  his  relatives,  who 
assume  the  responsible  offices  of  godfather  and  godmother,  to 
the  cur^  and  has  him  baptized  according  to  the  rites  of  the 
church  and  a  public  record  made  thereof  and  that  he  was  the  son 
of  Valentin  Ferris  and  Jeanne  Icard.  If  it  was  the  child  of 
shame  and  disgrace,  we  can  hardly  find  a  motive  for  thus  hastily 
making  an  enduring  record  of  the  infiimy  of  the  parents  and  a 
perpetual  memorial  of  their  son's  dishonor.  Much  stress  is  laid 
on  the  circumstance  that,  in  this  record,  Jeanne  is  described  as 
Icard,  and  not  Ferris,  as  it  is  urged  she  would  have  been  i^  in 
fieict,  she  was  his  wife.  It  is  quite  apparent  that  it  was  the  cus- 
tom of  the  French  people  in  that  vicinity,  in  public  acts  of  this 
character,  in  speaking  of  a  female,  although  a  married  woman, 
to  designate  her  by  her  maiden  name.  In  the  acte  of  the 
publication  of  the  marriage,  Valentin  is  described  as  the  son 
of  Balthazar  Ferris  and  of  Franc^  Gazes — Cazes  being  the 


Digitized  by 


Google 


NEW  YORK,  MARCH,  1861.  103 

Caujolld  V.  Ferris. 

maideii  name  of  his  wife ;  and  Jeanne  is  described  as  the 
daughter  of  Jean  Icard  and  Magdalen  Riviere.  In  each  instance 
the  wives  of  Ferris  and  loard  are  called  by  their  maiden  names. 
So  in  the  registration  of  the  disposition  of  the  assets  of  Bal- 
thazar Ferri^'s  wife,  made  by  their  children  in  1816,  she  is 
called  Francoise,  or  Frances  Gaze,  their  mother ;  and  in  the 
registration  of  the  assets  of  Balthazar  Ferris,  made  by  his  chil- 
dren in  1823,  he  is  spoken  of  as  Balthazar  Ferris  their  &ther 
aild  father-in-law,  widower  of  Francoise  Gaze  their  mother.  So 
in  the  record  of  baptism  of  Jeanne,  she  is  described  as  the 
daughter  of  Jean  Icard  and  Magdalen  Riviere.  So  also  in  the 
record  of  the  baptism  of  her  brother  Alexis,  he  is  described  as 
the  son  of  John  Icard  and  Magdalen  Riviere  his  spouse.  In 
like  manner,  in  the  record  of  the  baptism  of  her  sister  Jane, 
she  is  described  as  the  daughter  of  John  Icard  and  Magdalen 
Riviere.  And  in  the  record  of  the  marriage  of  the  parents  of 
Jeanne,  her  fether  is  described  as  the  son  of  John  Icard  and 
Louise  Fisch^re,  and  her  mother  as  the  daughter  of  P.  Rivierre 
and  of  Gatherine  Lafitte.  I  think,  therefore,  the  argument  that 
these  parties  were  not  married  derives  no  force  from  the  cir- 
cumstance that  Jeanne  is  described  in  the  baptismal  record  by 
her  maiden  name,  instead  of  that  of  Ferris.  We  see  that  the 
same  practice  was  iiniformly  adhered  to  in  reference  to  those 
about  whose  marriage  no  doubt  can  be  raised ;  and  I  think,  in 
this  connection,  it  should  be  observed,  that  no  inference  adverse 
to  the  conclusion  that  she  had  been  married  to  Ferris  is  to  be 
drawn  from  the  fiwst  that,  in  the  certificate  of  marriage  with  De 
Lux,  she  is  described  by  her  maiden  name  of  Jeanne  Icard. 

I  arrive  at  the  conclusion,  from  all  these  fiacts,  that  we  can 
assume  that  there  was  a  marriage  celebrated  between  Yalentin 
and  Jeanne,  either  per  verba  de  jproesenti,  or  before  some  proper 
officer,  in  fulfillment  of  their  publicly  declared  intentions.  I 
give  great  consideration,  and  to  which  I  think  it  is  entitled,  to 
the  solemn  declaration  of  Madame  De  Lux  on  her  death-bed, 
that  she  had  been  married  in  France  during  the  Revolution. 
Such  declaration,  coupled  with  the  frequent  assertion  that  the 
respondent  was  her  sole  heir  and  would  take  all  she  left,  could 
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only  refer  to  a  marriage  with  the  respondent's  £Ettber;  and  I 
have  no  doubt  that  marriage  was  in  her  mind  at  the  time  i^e 
had  the  conversation  with  Madame  Grieser.  The  declarations 
of  the  parties,  if  deceased,  that  they  were  married,  provided 
they  were  made  ante  litem  motamy  are  admissible  evidence  of 
the  fiict  declared.  Such  declarations,  made  by  the  parents  in 
life,  are  admissible  as  evidence  to  establish  the  legitimacy  of 
their  issue.  {Goodnght  v.  Moss,  Cowp.,  591,  and  cases  there 
cited.  See  also  the  answer  of  the  judges  to  the  third  question 
put  to  them  in  the  Berkley  Peerage  Case,  4  Camp.,  418.)  The 
mere  cohabitation  of  two  persons  of  different  sexes,  or  their 
behavior  in  other  respects  as  husband  and  wife,  always  affords 
an  inference  of  greater  or  less  strength  that  a  marriage  has 
been  solemnized  between  them.  Their  conduct  being  suscep- 
tible of  two  opposite  explanations,  we  are  bound  to  assume  it 
to  be  moral  rather  than  immoral ;  and  credit  is  to  be  given  to 
their  own  assertions,  whether  express  or  implied,  of  a  fiEict 
peculiarly  within  their  own  knowledge.  (Hubback  on  Succ., 
p.  248,  citing  Bex  v.  Stockland,  Burr.  S.  C,  508;  1  W.  BU 
367;  Bevel  v.  Fox,  2  Yes.,  Sr.,  270;  Doe,  ex  dem.  Fleming,  v. 
Fleming,  4  Bing.,  266;  Bervey  v.  ffervey,  2  W.  BL,  877.) 
"  Cohabitation,"  says  Lord  Stair  (Inst.,  lib.  1,  tit  4),  "  and 
the  behavior  of  man  and  wife  for  a  considerable  time,  presum* 
eth  marriage,  though  there  be  neither  contract,  promise,  nor 
sponsalia  preceding,  nor  evidence  of  copulation  by  diildren." 
How  much  more  reasonable  the  presumption  in  the  present 
caise,  where  clearly  there  was  a  contract  and  promise,  and  there 
is  evidence  of  copulation  by  the  birth  of  a  child.  In  Devereux 
V.  Much  Dew  Church  (1  W.  BL,  367),  being  a  question  upon 
the  validity  of  a  marriage  which  was  alleged  to  have  taken 
place  after  the  marriage  act  of  26  (Jeo.  IT,  Lord  Mansfielb 
said:  ''In  a  suit  in  the  Ecclesiastical  Court  for  jactitation  of 
marriage,  perhaps  it  may  be  necessary  to  prove  that  all  the 
solemnities  of  the  marriage  act  have  been  practically  and  regu- 
larly complied  with.  But  God  forbid,  that,  in  other  cases  (the 
legitimacy  of  children  and  the  like),  the  usual  presumptive 
proofe  of  marriage  should  be  taken  away  by  this  statute." 
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Hervey  v.  Hervey  (2  W.  Bl.,  877),  was  a  suit  for  jactitation 
of  marriage,  and  it  was  insisted  that  direct  proof  of  an  actual 
marriage  was  essential;  and  the  Chancellor  of  London  and  the 
Dean  of  the  Arches  held  that  the  canons  did  not  allow  a  mar- 
riage to  be  proved,  inter  vivos^  by  mere  circumstantial  evidence ; 
but  on  appeal  to  the  Delegates  it  was  held  that  the  evidence 
showed  a  most  solemn  and  deliberate  acknowledgment  and 
avowal  on  the  part  of  the  plaintiff,  the  husband,  of  the  truth 
of  the  marriage  that  could  be  devised,  and  that  he  should  not 
now  be  admitted  to  controvert  or  impeach  it.  And  they  there- 
fore unanimously  pronounced  for  establishing  the  marriage. 
A  prominent  circumstance  relied  on  as  establishing  the  fact  of 
marriage  was  that  a  child,  bom  a  few  weeks  after  they  pro- 
claimed and  acknowledged  they  were  married,  was  christened, 
and  a  brother  of  the  husband  and  an  unde  of  the  wife  were 
two  of  the  sponsors,  and  the  child  was  registered  as  the  son 
of  Thomas  and  Ann  Hervey.  In  the  present  case  the  baptis- 
mal record  was  made  at  the  instance  of  the  respondent's  father, 
and  he  is  therein  truly  described  as  the  son  of  Valentin  Ferris 
and  Jean  Icard.  Does  this  mean  the  bastard  son  of  those 
parents,  or  their  legitimate  offspring?  The  law  presumes  the 
latter,  and  such  presumption  must  control  until  overthrown. 

WSkirhson  v.  Adam  (1  Ves.  &  Beame,  422)  strongly  corrobo- 
rates this  view.  At  page  462,  the  Lord  Chancellor  Eldon 
says,  the  rule  cannot  be  stated  too  broadly,  that  the  description, 
"child,  son,  issue,"  eveiy  word  of  that  species,  must  be  taken, 
prima  facie^  to  mean  legitimate  child,  son,  or  issue ;  and  at 
page  466  he  also  says  that  all  the  cases  go  to  this,  that  the 
description  of  son,  child,  &a,  means,  prima  fad^  legitimate 
son,  &c.  When,  therefore,  in  the  solemn  act  of  baptism,  the 
respondent  is  described  as  the  son  of  Yalentin  Ferris  and 
Jeanne  Icard,  we  are  justified  in  holding  that  his  legitimacy  is 
established,  prima  facie. 

But  it  is  strenuously  insisted  that  the  non-production  of  the 

act  of  marriage  between  the  respondent's  parents,  or  other 

direct  or  positive  proof  of  a  solemnization  of  marriage  between 

them,  are  sufficient  to  overthrow  the  presumption  which  the 

Smith.— Vol.  IX.  14 
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law  makes  of  the  prima  facie  legitimacy  of  the  respondent 
The  principles  of  the  common  law  regulating  marriage  in  this 
State  are  few  and  simple.  To  render  it  legal  and  valid,  no 
ceremony,  no  solemnization,  by  minister,  priest  or  magistrate, 
are  required.  Consent  of  the  parties  is  the  only  requisite,  and 
the  marriage  contract  is  complete  when  there  is  a  fiiU,  free  and 
mutual  consent  by  the  parties  capable  of  contracting,  even 
when  such  consent  is  not  followed  by  cohabitation.  {Jackson  v. 
Winne,  7  Wend.,  47.) 

The  case  of  Fenian  v.  Reed  (4  Johns.,  62),  is  entitled  to  more 
than  a  passing  notice.  The  point  in  controversy  was,  whether 
the  plaintiff  was  the  widow  of  Eeed.  In  1785  she  was  the 
lawful  wife  of  a  man  named  Guest  In  that  year  Guest  left  the 
State  for  foreign  parts,  and  continued  absent  until  1792 ;  and  " 
it  was  reported  and  generally  believed  that  he  died  in  foreign 
parta  The  plaintiff  in  1792,  married  Reed.  In  that  year,  and 
after  the  marriage.  Guest  returned  to  this  State,  and  continued 
to  reside  here  imtil  June,  1800,  when  he  died.  He  did  not 
object  to  the  connection  between  the  plaintiff  and  Seed,  said 
he  had  no  claim  upon  her,  and  never  interfered  to  disturb  the 
harmony  between  them.  Aft«r  the  death  of  Guest  the  plain- 
tiff continued  to  cohabit  with  Seed  until  his  death  in  Septem- 
ber, 1806,  and  sustained  a  good  reputation  in  society ;  but  no 
solemnization  of  marriage  was  proved  to  have  taken  place  be- 
tween the  plaintiff  and  Seed,  subsequent  to  the  death  of  Guest 
The  suit  was  brought  to  recover  money  which  she  would  be 
entitled  to  if  the  widow  of  Seed ;  and,  to  maintain  it,  she 
sought  affirmatively  to  establish  her  marriage  with  Seed.  The 
court  declared  that  the  marriage  of  the  plaintiff  with  Beed, 
during  the  lifetime  of  her  husband  Guest,  was  null  and  void ; 
that  she  was  the  lawftd  wife  of  Guest,  and  continued  so  until 
his  death  in  1800 ;  and  the  true  question  was,  whether  there 
was  evidence  sufficient  to  justify  the  court  in  concluding  that 
she  was  afterwards  married  to  Reed.  And  the  court  also  say : 
"  It  is  stated  that  there  was  not  proof  of  any  subsequent  mar- 
riage in  foLct^  and  that  no  solemnization  of  marriage  was  shown 
to  have  taken  place.    But  proof  of  an  actual  marriage  was 
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not  necessary.  Such  strict  proof  is  only  required  in  prosecu- 
tions for  bigamy,  and  in  actions  for  criminal  conversation.  A 
marriage  may  be  proved  in  other  cas^  from  cohabitation,  repu- 
tation,  acknowledgment  of  the  parties,  reception  in  the  &mily, 
and  other  circumstances  from  which  a  marriage  may  be  infer- 
red. No  formal  solemnization  of  marriage  was  requisite.  *  * 
A  jury  would  have  been  warranted,  under  the  circumstances 
of  this  case,  to  have  inferred  an  actual  marriage,  and  the  court 
below  had  suflBcient  ground  to  draw  that  conclusion ;  and,  as 
they  have  drawn  it,  we  will  not  disturb  it"  If  the  circum- 
stances in  that  case  authorized  the  inference  of  an  actual  mar- 
riage, how  much  stronger  are  they  in  the  case  now  under  con- 
sideration. There  the  intercourse  between  the  parties  was 
originally  meretricious,  and  they  confessedly  lived  in  adulteiy 
until  the  death  of  Guest^  in  1800.  No  fact  was  presented,  other 
than  that  they  continued  to  live  together  until  Beed's  death, 
from  which  the  inference  of  a  marriage  after  Guest's  death 
could  be  inferred ;  and  it  is  to  be  observed,  also,  that^  in  this 
case,  the  plaintiff  sought  aflirmatively  to  establish  the  fitct  of 
her  marriage  with  Eeed.  Less  stringent  proof  is,  however, 
required  in  matter  of  pedigree ;  and  the  rule  would  seem  to 
be  well  settled,  that  semper  presumitur  pro  legitimatione  puer- 
orum.  (5  Rep.,  98  b;  Vowks  v.  Young,  18  Yes.,  145.)  The 
law  is  unwilling  to  bastardize  children,  and  throws  the  proof 
on  the  party  who  alleges  illegitimacy;  and,  in  the  absence 
of  evidence  to  the  contrary,  a  child,  eo  nomine,  is,  therefore,  a 
legitimate  chUd.  (2  Hagg.  C.  R,  197 ;  4  Eng.  Eccl.  E. ;  IS  Ves., 
146 ;  Wilkinson  v.  Adam,  supra.)  And,  in  Vowles  v.  Young, 
the  Lord  Chancellor  Ebskinb  said,  in  reference  to  proof  of  an 
actual  marriage,  that  the  evidence,  especially  in  the  case  of 
obscure  families,  must  be  very  slight.  As  sustaining  the  same 
rule  may  also  be  cited  Starr  v.  Peck  (1  Hill,  270) ;  and  the 
qualification  of  that  case,  as  made  in  Cheney  v.  Arnold  (15 
N.  Y.,  845),  does  not  weaken  its  authority  on  the  question  of 
the  duty  of  this  court  to  presume  matrimony,  when  the  parties 
have  cohabited,  and  there  are  circumstances  from  which  a 
present  contract  may  be  inferred. 
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I  Ixave  been  unable  to  j&nd  any  authorily  in  this  State,  on  a 
question  of  legitimacy,  whioh  requires  the  heir,  and  acknow- 
ledged and  conceded  child,  to  prove  an  act  of  marriage  as  a 
requisite  to  maintain  his  Intimacy.  The  presumption  and  the 
charity  of  the  law  are  in  his  favor;  and  those  who  wish  to 
bastardize  him  must  make  out  the  &ct  by  clear  and  irrefraga- 
ble proof 

A  striking  and  leading  case,  as  to  the  controlling  character 
of  presumptions,  is  that  of  Piers  v.  Piers  (2  H.  of  Lords 
Gases,  831).  Piers  had  long  been  living  in  concubinage  with 
a  woman  by  whom  he  had  several  children.  In  expectation 
of  the  birth  of  another  child,  and  that  he  might  have  law&l 
children  to  inherit  his  estates,  he  and  the  mother  of  his  chil- 
dren desired  to  be  married.  And  a  marriage  was  alleged  to 
have  been  celebrated  between  them  in  form,  but  no  license  was 
shown  from  the  bishop,  nor  any  entry  found  in  the  marriage 
register.  After  the  birth  of  two  more  children,  and  six  years 
subsequently,  a  marriage  was  again  celebrated  between  them, 
according  to  law  and  the  forms  of  the  established  church,  and 
the  lady  was  described  in  the  marriage  certificate  by  her  maiden 
name,  and,  a  child,  bom  after  the  first  and  before  the  second 
marriage,  was  baptized  as  the  child  of  the  wife  by  her  maiden 
name.  The  question  arose  as  to  the  legitimacy  of  the  two 
children  bom  after  the  alleged  celebration  of  the  first  marriage 
and  before  the  second  ceremony  of  marriage.  The  House  of 
Lords  affirmed  the  legitimacy  of  the  two  children  bom  after 
the  first  marriage,  holding  that,  so  strong  was  the  presumption 
in  fiivor  of  marriage,  Ihat  it  was  not  rebutted  by  the  circum- 
stances appearing  in  the  case.  The  principle,  fuUy  recognized 
and  established  in  this  case,  was,  that  the  question  of  the  vali- 
dity of  a  marriage  cannot  be  tried  like  any  question  of  fact 
which  is  ind^endent  of  presumption,  for  the  reason  that  the 
law  presumes  strongly  in  fiavor  of  marriage,  particularly  after 
the  lapse  of  a  great  length  of  time.  And  it  is  to  be  observed 
that  the  length  of  time  and  other  circumstances  existing  in  the 
present  case  greatly  increase  the  embarrassment  and  difficulty 
of  proving  a  marriage  over  those  which  appeared  in  that  case. 


Digitized  by 


Google 


NEW  YORK,  MABCH,  1861.  109 

CMjoUe  V.  Fenid. 

Gonsequentlj,  we  are  to  give  greater  weight  to  the  presumption 
in  fiivor  of  the  marriage,  and  to  be  satisfied  with  proof  of  a 
less  decisive  character.  The  court,  in  Piers  v.  Piers^  seemed  to 
adopt  the  doctrine  laid  down  by  Lord  Ltndhijrst,  in  Morris 
T.  Davies  (5  Cla.  &  Fin.,  168),  that  '^  the  presumption  of  law  is 
not  lightly  to  be  repelled;  it  is  not  to  be  broken  in  upon  or 
shaken  by  a  mere  balance  of  probability ;  the  evidence  for 
repelling  it  must  be  strong,  satisfactory  and  conclusive."  Lord 
CJoTTBNHAM,  in  Piers  v.  Piers^  stated  the  proposition  in  these 
words :  '^  A  presumption  of  this  sort  in  favor  of  a  marriage 
can  only  be  negatived  by  disproving  every  reasonable  possi- 
bility." "  You  should  negative  every  reasonable  possibility." 
Lord  Bboughak  criticised  the  expression  used  by  Lord  Ltnd- 
HUBOT  in  Morris  v.  Davies^  that  the  evidence  to  repel  the  pre- 
sumption must  be  "  conclusive,"  and  did  not  concur  with  him 
in  that  respect;  but  I  understand  him  as  going  to  the  full 
length  of  aflirming  the  rule  as  stated  by  Lord  Oottbnham. 

Applying  these  principles  to  the  case  under  consideration, 
we  start  with  the  presumption  in  &vor  of  the  marriage,  and 
which  "can  only  be  negatived  by  disproving  every  reasonable 
possibility."  Now,  I  think  the  circumstances  adduced  to  over- 
come this  presumption  fall  far  short  of  accomplishing  that 
object;  and  those  of  a  contrary  character  not  only  more  than 
repel  this  counter  proo^  but  sustain  strongly  the  presumption 
that  the  law  makes.  (See  also  the  cases  of  Gaines  v.  Chew,  2 
How.  U.  S.  R,  620;  PaUerscm  v.  Qaines,  6  id.,  550.) 

The  learned  Surrogate  has  shown,  I  think,  satisfactorily,  that 
the  non-production  of  the  acte  of  marriage,  under  the  circum- 
stances disclosed  in  this  case,  does  not  overcome  the  presump- 
tion of  law  or  the  conclusions  of  feet  derived  from  the  proofe 
in  this  case.  The  authorities  cited  by  him  from  the  French 
text-writers,  and  the  cases  decided  in  the  courts  in  France, 
show,  I  think,  conclusively,  that  if  this  case  was  pending  in 
the  tribunals  of  that  country,  the  legitimacy  of  the  respondent 
would  unquestionably  be  established.  As  the  staius  of  the 
respondent  must,  perhaps,  be  governed  by  the  rules  of  law 
applicable  to  the  marriage  relation  existing  there  at  the  time 
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of  his  birthy  it  is  satis£su:tory  to  know  that  the  well-established 
principles  prevailing  there  lead  to  the  same  result  as  those 
which  have  been  recognized  here. 

I  have  arrived  at  the  conclusion  that  the  presumption  of  law 
in  fiivor  of  the  marriage  of  the  respondent's  parents,  and  his 
legitimacy,  have  not  been  negatived  and  overthrown  by  the 
proof  adduced  by  the  contestants ;  but  that  such  proofs,  in 
connection  with  this  presumption,  lead  to  the  conviction  in 
fevor  of  such  marriage  and  his  legitimacy. 

It  follows,  that  the  judgment  of  the  Surrogate  and  of  the 
Supreme  Court  should  be  affirmed. 

LoTT  and  Mason,  Js.  (the  latter  with  some  hesitation),  con- 
curred in  the  preceding  opinion,  as  did  Selden  and  HoYT,  Js., 
who,  not  believing  Yalentin  Ferris  was  of  age  at  the  time  of 
the  publication  of  the  bans,  thought  both  parties  anxious  for 
a  marriage,  in  fact^  and  that  there  was  nothing  to  prevent  their 
accomplishing  this  purpose  in  a  private  and  informal  way. 

Dbnio,J.  (Dissenting.)  The  French  law,  respecting  the  authen- 
tication of  births,  marriages  and  deaths,  which  was  in  force  at 
the  time  of  the  alleged  marriage  of  the  intestate  to  Valentin 
Ferri^  was  that  which  was  promulgated  by  the  National  (legis- 
lative) Assembly,  on  the  20th  September,  1792.  A  copy  of 
this  law  was  given  in  evidence.  So  fer  as  it  is  material  to 
the  present  question,  it  declares  that  minors  cannot  be  married 
without  the  consent  of  their  fethers,  if  living,  or,  if  not,  of 
their  mothers;  and  the  age  of  majority  is  fixed  at  twenty -one 
years.  It  is  declared  that  marriages  contracted  against  these 
provisions  are  void.  The  marriage  engagements,  or  bans,  are 
to  be  published  at  the  actual  place  of  residence  of  each  of  the 
parties;  and,  in  the  case  of  minors,  at  the  place  of  actual  resi- 
dence of  their  Others  and  mothera  The  act  of  publication  is 
to  be  entered  in  a  special  register,  which  must  be  preserved 
in  the  archives  of  the  municipality.  It  is  to  contain  the 
christian  names,  surnames,  professions  and  places  of  residence 
of  the  future  husband  and  wife,  those  of  their  fathers  and 
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mothers,  and  the  day  and  hour  of  publication,  and  to  be 
signed  by  the  public  officer,  to  be  proclaimed  before  the  prin- 
cipal outer  door  of  the  town  hall  {numon  commune)^  eight  days 
before  the  marriage,  and  to  be  posted  on  a  tablet  kept  at  the 
outer  door.  Persons  whose  consent  is  necessary  may  oppose 
the  marriage.  The  opposition  is  to  be  made  in  writing,  signed 
by  the  party  opposing,  and  notice  of  it  is  to  be  given  to  the 
parties,  and  to  the  public  officer,  and  the  latter  is  to  make  a 
brief  note  of  it  in  the  register  of  publications.  The  validity  of 
the  opposition  is  to  be  determined  by  a  juge  de  jpaix,  who  is 
to  decide  in  three  days,  and  there  is  an  appeal  to  the  tribunal 
of  the  district,  which  must  give  judgment  in  one  week.  A 
note  of  the  judgment  is  to  be  made  in  the  margin  of  the  record 
of  opposition,  in  the  register  of  publication.  The  law  then 
provides  for  the  forms  to  be  used  by  the  parties  and  the  officer, 
in  concluding  the  actual  contract  of  marriage.  The  parties  are 
to  declare  that  they  take  jeach  other  in  marriage,  and  the  pub- 
lic officer  is  to  pronounce  that  they  are  united  in  marriage. 
The  act  of  marriage  (or  legal  document  evidential  of  the  trans- 
action) is  to  be  drawn  up  by  the  officer,  and  is  to  contain, 
besides  the  names  and  residences  of  the  parties,  a  number  of 
particulars  arranged  under  sir  separate  heads,  including  a 
statement  of  the  consent  of  the  persons  whose  consent  is  made 
necessary,  and  is  to  be  signed  by  the  parties  and  officer,  by 
four  witnesses,  and  by  the  relatives  present  It  is  to  be  in- 
scribed in  duplicate  registers,  provided  by  the  municipality ; 
one  duplicate  is  to  be  preserved  in  the  municipal  archives,  and 
the  other  to  be  kept  in  the  archives  of  the  department 

It  does  not  appear  to  me  necessary  to  inquire  what  would 
be  the  effect  of  a  marriage  actually  concluded  without  the  ob- 
servance of  these  formalities,  or  without  the  consent  of  parents 
where  the  parties  or  one  of  them  were  minors,  since  the  ques- 
tion now  presented  is  whether  these  parties  were  married  at  aU. 
If  an  actual  marriage  were  shown,  and  the  married  parties  had 
subsequently  cohabited  together  with  the  knowledge  of  the 
parents,  the  offspring  would,  I  presume,  be  considered  legiti- 
mate, notwithstanding  the  strong  declaration  of  the  law,  that 
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marriages  contracted  against  its  provisions  should  be  void. 
Indeed,  I  think  the  intention  of  the  law  is  to  conclude  the  parents, 
where  they  neglect  to  interpose  objections  after  being  duly  noti- 
jSed  of  what  is  going  forward,  by  the  publication  of  the  bans  in 
the  manner  stated.  The  French  civil  code,  called  the  Code  Na- 
poleon, promulgatedin  1808,  declared  that  a  marriage  contracted 
without  the  consent  of  parents,  where  such  consent  was  neces- 
sary, could  only  be  impeached  by  the  parties  whosa  consent 
was  requisite,  or  by  such  of  the  two  married  persons  as  stood 
in  need  of  such  consent ;  and  that  it  could  not  be  questioned  at 
all  on  that  ground,  where  it  had  been  approved  expressly  or 
tacitly  by  those  whose  consent  was  necessary,  or  when  a  year 
had  elapsed  without  complaint  on  their  part  subsequently  to 
their  knowledge  of  the  marriage.  (Book  I,  Title  V,  Articles 
182,  183.)  These  provisions  may  not  be  specifically  applica- 
ble to  marriages  contracted  under  the  law  of  1792 ;  stiU,  if  it 
could  be  shown  that  these  parties  were  actually  married  before 
the  birth  of  the  respondent,  though  no  evidence  of  the  consent 
of  the  father  of  the  husband  could  be  shown,  there  would  be 
so  strong  a  presumption  of  his  acquiescence  that  the  issue 
would  be  held  Intimate.  But  in  prosecuting  the  inquiry 
whether  the  parties  were  really  married,  the  provisions  of 
the  law  of  1792  fiimish  important  aid.  It  is  quite  dear  that 
Ferri^  or  those  who  acted  in  his  behalf  in  the  publixjation 
of  the  bans,  were  acquainted  wit^  the  provisions  of  the  law, 
and  had  a  general  intention  of  conforming  to  them.  The 
entry,  or  act  of  publication,  as  it  is  called,  states  on  its  face 
that  it  is  made  "in  execution"  of  that  law,  which  is  referred 
to  by  its  date,  and  it  contains,  with  considerable,  though  not 
precise  accuracy,  the  several  matters  required  to  be  stated. 
We  have,  then,  this  state  of  &cts  satisfiictorily  established:  an 
illicit  intercourse  between  these  young  people,  about  to  result 
in  the  birth  of  a  child;  a  desire  on  their  part  to  be  married, 
opposed  by  the  fether  of  Ferri^  the  intended  husband,  and  a 
condition  of  the  law  of  the  country  which  would  render  his 
opposition  entirely  effectual  if  it  should  be  exerted,  but 
which  he  might  waive  either  by  express  consent  or  by  silent 
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acquiescence  on  being  legally  notified,  by  the  publication  of  the 
bans,  of  the  attempt  of  the  parties  to  be  married.  Then  there 
is  a  day  fijced  for  the  celebration  of  the  marriage,  and  the 
notice  required  by  law  is  given  by  public  proclamation,  and 
by  posting  up  in  the  town  hall,  in  the  place  where  the  par* 
ties  and  the  father  of  the  proposed  husband  dwelt 

In  this  statement  of  the  circumstances  surrounding  the 
alleged  marriage,  I  have  assumed  that  Valentin  Ferris  was  a 
minor,  and  therefore  subject,  in  this  respect,  to  the  will  of  his 
father.  The  record  states  that  he  was  nineteen  years  old.  This 
seems  to  me  very  satisfactory  evidence  that  he  had  not 
attained  his  majority,  though  I  observe  that,  in  the  opinion 
of  the  Surrogate,  it  is  suggested  that  he  may  have  been  of 
age,  and  that  the  statement  in  the  entry  may  be  erroneous.  I 
do  not  feel  the  force  of  the  suggestion.  Besides  the  general 
presumption  in  £a.vor  of  a  *&ct  stated  in  a  contemporaneous 
written  document,  prepared  at  the  instance  of  a  party  to  whom 
the  feet  was  known,  there  are  special  reasons  for  confiding  in 
the  correctness  of  this  record  of  Ferri^'s  age.  He  wished  to 
be  married,  and  caused  the  publication  to  be  made  for  that 
purpose.  If  he  could  have  truly  stated  that  he  was  of  lawfiil 
age,  no  opposition  arising  out  of  the  want  of  parental  consent 
could  be  made.  He  had  thus  a  very  strong  motive  for  de- 
claring himself  to  be  of  age,  if  he  could  do  so  consistently  with 
the  truth ;  for  then  the  known  repugnance  of  his  fether  to  the 
marriage  would  be  of  no  avail.  But  he  caused  himself  to  be 
published  as  a  minor,  and  thus  admitted  that  his  marriage  could 
be  prevented  by  the  opposition  of  his  fether.  But  there  was  a 
misstatement  as  to  the  age  of  the  proposed  wife,  which  was  set 
down  as  twenty-one  years,  when  she  was  actually  twenty-three, 
as  is  shown  by  the  registry  of  her  birth,  and  it  is  urged  that  a 
mistake  might  just  as  readily  have  occurred  in  respect  to  his  age 
as  to  hers:  but  the  argument  that  because  an  error  is  shown, 
the  other  statements  are  incorrect,  would  not  be  a  cogent  one 
in  any  case,  while  here  circumstances  exist  which  show  a 
motive  for  an  xmderstatement  of  her  age.  She  was,  on  the 
assumption  that  the  record  is  accurate  in  the  parts  in  which  it  is 
Smtth.— Vol.  IX  15 
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not  contradicted,  about  to  many  a  man  some  years  her  junior, 
and  would  naturally  be  disposed  to  make  the  diflference  appear 
as  small  as  possible.  Eeducing  the  disparity  would  be  likely 
to  advance  the  marriage,  by  deceiving  his  relatives,  and  could 
not  prejudice  it  in  any  way.  The  feet  that  she  was  bom 
in  another  town,  would  enable,  her  to  do  this  without  fear 
of  detection,  which  would  not  be  the  case  as  to  Perri^'s  age, 
the  publication  being  in  the  place  where  he  was  bom,  and  had 
always  lived  and  where  he  had  a  numerous  kindred.  Besides, 
she  had  habitually  claimed  to  be  younger  than  she  was.  In 
her  French  passport,  granted  in  1815,  when  she  was  thirty- 
eight  years  old,  she  caused  herself  to  be  described  as  thirty.  . 
In  her  contract  of  marriage  with  Du  Lux,  in  1812,  when  she 
was  thirty-five,  she  was  stated  to  be  thirty-two ;  and  to  wit- 
nesses in  New  York  she  stated  that  her  child,  by  which,  she 
was  imderstood  to  mean  the  respondent,  was  bom  when  she  was 
only  fifteen,  whereas  she  was  then  twenty-three.  The  Surro- 
gate considers  that  the  record  is  contradicted  in  this  respect  by 
the  testimony  of  the  witness,  Dafl&s,  and  by  Catharine  Ferrid 
The  former,  who  stated  he  was  seventy  when  he  gave  his 
testimony,  had  been  a  soldier  of  the  first  Empire.  He  said,  in 
a  general  way,  and  apparently  without  any  reference  to  the 
bearing  of  the  testimony  upon  the  integrity  of  the  statement  in 
the  register  of  publications,  that  Ferris  was  six  years  older 
than  he  was.  Catharine  Ferris,  widow  of  another  DaflBs,  was 
Valentin's  sister.  She  said  she  was  sixty  years  old  and,  in 
the  same  incidental  way,  that  Valentin  was  twenty  years  her 
senior,  which  would  make  him  twenty-five  at  the  time  of  the 
publication,  which,  upon  all  the  evidence,  is  highly  improbable. 
She  was  apparently  an  ignorant  person,  unable  to  write,  as  she 
signed  her  deposition  with  a  cross ;  and  her  statements  of  time 
were  quite  inconsistent  with  her  account  of  the  difference  be- 
tween her  brother's  age  and  her  own.  She  speaks  of  herself  as 
being  about  ten  years  old  when  the  child  of  Valentin  by  Jeanne 
Icard  was  born,  which,  if  true,  would  make  her  sixty-five  at 
the  time  of  giving  her  testimony,  instead  of  sixty,  as  she  sup- 
poses.   It  is  evident  that  no  confidence  can  be  given  to  these 
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Statements,  as  to  the  age  of  Valentin,  and  they  cannot,  in  my 
opinion,  be  considered  as  impairing  at  all  the  authenticity  of 
the  statement  in  that  respect,  in  the  entry  of  the  publication  of 
bans. 

Recurring,  then,  to  the  condition  of  things  existing  at  the 
time  of  the  publication  of  the  bans,  what  conclusion  ought 
to  be  drawn  from  the  cancellation  of  the  entry  in  the  official 
register?  The  law,  it  has  been  shown,  provides  that  where 
objections  are  made,  they  are  to  be  noted  in  the  registry  of 
publications,  and  to  be  summarily  tried  and  adjudicated,  and 
the  judgment  noted  in  the  margin  of  the  entry  of  the  opposi- 
tion. The  argument  on  behalf  of  the  respondent  is,  substan- 
tially, that  the  cancellation  of  the  record  should  not  be  regarded, 
because  no  opposition  is  noted  in  the  register,  and  there  is  no 
mention  of  the  judgment  in  the  margin.  But  it  must  be 
remembered  that  the  &ther  of  Yalentin  had  an  absolute  right 
to  forbid  his  marriage  until  the  latter  should  arrive  of  age,  and 
that  he  was  opposed  to  it  to  such  a  degree  that  he  turned  his 
son  out  of  doors  for  persisting  in  it.  He  had  only  to  signify 
his  opposition  to  the  proper  officer,  to  render  it  impossible  for 
the  marriage  to  go  on.  In  such  a  case  it  would  be  unlikely 
that  the  forms  should  be  followed  out  They  were  provided 
for  cases  in  which  there  should  be  something  to  try,  and  where 
the  parties  on  both  sides  shoxdd  persist  in  litigating  the  point 
In  this  case  there  cotdd  be  no  contest,  for  the  facts  were  noto- 
rious and  indisputable,  and  the  right  of  the  &ther  to  forbid  the 
marriage  was  perfect.  The  natural  and  probable  course  in 
such  a  case  would  be  for  the  son,  on  being  notified  that  the 
£ithcr  had  taken  the  legal  steps  to  oppose  the  marriage,  to  stop 
short  in  his  proceeding.  The  law  made  it  necessary  that  the 
act  of  opposition  should  be  signified  at  the  domicil  of  the 
parties  to  the  marriage.  Hence,  Ferris  would  regularly  be 
served  witlvthe  proper  document  "We  find  that  the  person  in 
charge  of  the  archives  of  the  municipality  not  only  canceled 
the  entry  of  publication  by  drawing  lines  across  it,  but  wrote 
in  the  mai^in  the  word  "  neant,^^  which  imported,  in  that  posi- 
tion, that  the  record  had  become  futile  and  void — ^literally,  that 
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it  amounted  to  nothing.  It  seems  to  me  to  be  precisely  such 
a  disposition  of  the  original  entry  as  would  be  likely  to  be 
made  if  Ferris  had  yielded  without  litigation  to  the  opposition 
interposed  by  his  fiather,  which  he  found  it  impossible  to  resist, 
and  had  so  informed  the  official  person  entrusted  with  the 
records.  There  is  no  ground  for  suspicion  upon  the  evidence 
that  the  cancelation  was  officiously  made  by  any  person  other 
than  the  keeper  of  the  records.  They  are  found  in  proper 
custody,  and  the  lines  and  marginal  entry  are  apparently  of 
the  same  period  as  the  act  which  they  are  intended  to  cancel. 
In  addition  to  this  evidence  that  the  attempt  to  marry  accord- 
ing to  the  forms  of  the  law  of  1792  was  abandoned,  there  is 
the  absence  of  any  record  of  the  act  of  marriage.  This  docu- 
ment, as  has  been  shown,  was  required  to  be  inscribed  upon 
duplicate  registers,  one  of  which  was  to  be  preserved  in  the 
ardiivefl  of  the  municipality,  which  are  kept  at  ihe.maisan 
commtme.  The  mayor  of  St  Girons  certifies  that  the  civil 
acts  of  marriage,  celebrated  in  that  conmiune,  exist  in  the 
archives  of  the  city  from  the  year  7  of  the  Republican  era 
(which  ended  the  22d  September,  1798),  down  to  our  own 
times,  and  that  there  is  no  entry  amongihem  of  a  marriage 
between  Valentin  Ferris  and  Jeanne  Icard.  There  has  been, 
I  think,  since  1792,  some  change  in  the  French  local  territorial 
divisions ;  but  it  appears  that  in  1866,  when  the  commission 
in  this  case  was  executed,  records  of  the  civil  acts  of  marriage 
of  the  conmiune  and  of  the  arrondissement  of  St  Girons  were 
deposited  among  the  archives  of  the  tribunal  of  Premie 
Instance  of  the  arrondissement;  but  it  also  appears  that  these 
records  do  not  extend  forther  back  than  1st  Yendemiaire  of 
the  year  11  of  the  Republic,  corresponding  with  September 
22, 1802,  and  that  no  record  of  the  marriage  in  question  is 
contained  in  them.  There  does  not  appear  to  be  any  public 
office  besides  this  where  the  other  duplicate  register  would  be 
properly  deposited.  However  this  may  be,  when  it  is  shown 
that  the  register  preserved  in  the  mayoralty  of  the  commune, 
which  was  the  primary  place  of  deposit,  for  the  proper  year, 
does  not  contain  any  record  of  the  asserted  u^rri^ge,  it  cannot 
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be  necessary  to  seek  for  the  other  dupKcate  original;  for  that 
one,  if  correct,  would,  of  course,  be  identical  with  the  one  so 
preserved.  The  evidence  of  the  destruction  of  certain  records 
by  fire,  in  the  year  7,  is  of  no  materiality  upon  this  point  of 
the  case,  as  that  year  ended  in  September,  1799,  and  there  is 
no  pretense  of  a  marriage  anterior  to  the  publication  of  bans 
in  May,  1800.  That  proof  seems  to  have  been  given  to  account 
for  the  absence  of  the  record  of  the  birth  of  Valentin. 

Thus  fistr,  the  evidence  shows  an  attempt  by  the  parents  of 
the  respondent,  a  few  weeks  before  his  birth,  to  effect  a  mar 
riage  according  to  the  forms  of  the  written  law  of  the  country, 
and  that  that  effort  was  abandoned  by  the  cancellation  of  the 
initiatory  document,  the  act  of  publication.  That  no  marriage 
took  place,  according  to  these  forms,  is  condusively  shown  by 
the  absence  of  any  entry  of  the  act  of  marriage  in  the  register 
which  would  regularly  have  contained  it,  if  it  had  ever  taken 
place.  The  parties  continued  to  reside  at  St  Qirons  until  after 
the  Wrth  of  thfe  respondent,  and  the  law  required  the  act  of 
marriage  to  be  recorded  at  the  maison  commune  of  the  residence 
of  one  of  the  parties*  The  appellant  has,  however,  shown,  in 
addition,  the  absence  of  any  record  of  their  marriage  in  the 
several  communes  in  which  Jeanne  Icard  was  known  to  have 
previously  resided. 

In  a  research  of  this  character,  contemporaneous  written 
documents  afford  a  degree  of  satis&ction  beyond  any  other 
species  of  evidence ;  and,  accordingly,  the  parties  have,  with 
great  propriety,  introduced  the  record  of  the  baptism  of  the 
respondent  from  the  baptismal  record  of  the  parish  church  of 
St  Girons,  signed  by  the  cur&  It  states  that  he  was  bom  and 
baptized  tiie  80th  June,  1800.  His  name  is  given  as  Balthazar 
Pierre  Ferri^  "  son  of  Valentin  and  Jeanne  Icard :"  the  god- 
&ther,  as  is  stated  in  the  paper,  was  Balthazar  Ferris,  and  the 
godmother  Rose  Ferris.  The  first  question  which  arises  upon 
this  paper  is,  whether  the  presentation  of  the  child  for  baptism, 
and  the  administration  of  that  rite,  of  themselves  furnish  any 
evidence  in  fevor  of  legitimacy.  If  none  but  legitimate  chil- 
dren were  admitted  to  baptism  in  Catholic  countries,  or  if  it 
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was  unusual  to  baptize  cliildren  born  out  of  wedlock,  there 
would  be  a  presumption  in  fevor  of  the  respondent  But  this 
is  not  the  case.  Baptism  being  the  initiatory  rite  required  for 
admission  into  the  church,  and  considered  generally  necessary 
to  salvation,  is  administered  to  all  infant  children,  the  offspring 
of  Catholic  parents,  without  regard  to  the  social  condition  or 
legal  status  of  the  latter  or  their  own.  This  is  matter  of  gene- 
ral intelligence,  and  it  is  confirmed  by  the  evidence  of  a  French 
Catholic  priest,  from  which  it  appears  that  illegitimate  and  legiti- 
mate children  are  indiscriminately  presented  for  baptism.  The 
other  inquiry  is,  whether  the  argument  in  fevor  of  legitimacy 
is  supported  by  anything  contained  in  the  record  of  baptism. 
There  is  a  suggestion  that  the  statement  that  the  respondent 
is  the  son  of  Ferris  and  Jeanne  implies  that  he  was  legitimate, 
because  a  child  bom  out  of  wedlock  iafilUus  nuUius^  and  could 
not  properly  be  called  the  son  of  any  one.  This,  it  is  true,  is 
a  maxim  of  the  English  conmion  law,  but  it  was  not  very 
likely  to  have  been  known  to,  or  acted  upon,  by  a  priest  of  a 
provincial  town  in  France.  No  doubt,  the  description  of  the 
child  as  the  son  of  Valentin  is  satisfactory  evidence  of  his  natu- 
ral filiation ;  but  I  think  it  does  not,  of  itself,  in  the  connection 
in  which  it  is  here  found,  prove  anything  more.  But  there  is 
the  absence  of  any  statement  that  the  child  was  legitimate ;  and 
the  mother  is  not  described  as  the  wife  of  Valentin.  The 
child  is  simply  mentioned  as  the  son  of  Valentin  [Ferri^  and 
Jeanne  Icard.  There  is  not  much  direct  evidence  as  to  whether 
it  is  usual  for  the  record  to  refer  to  the  status  of  the  baptized . 
child.  The  French  priest  before  mentioned,  who  had  officia- 
ted five  years  in  Brittany,  says  his  practice  was  to  describe 
their  condition  as  legitimate  or  illegitimate,  according  to  the 
fact,,  where  it  was  known.  In  the  records  of  baptism  incident- 
ally given  in  evidence  for  other  purposes,  it  is  invariably  stated 
that  the  child  was  legitimate.  Thus,  in  the  baptismal  record 
of  the  intestate,  Jeanne  Icard,  in  1777,  she  is  described  as  the 
legitimate  daughter  of  Jean  Icard  and  Magdalen  Eiviere ;  and 
her  brother  Alexis  was  christened  as  the  legitimate  son  of  the 
same  father  and  of  Magdalen  Eiviere  his  spouse^  and  her  half- 
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brother  Benoit  as  the  son  of  Magdalen  Riviere  married  to 
Antoine  Dezeille.  The  same  practice  seems  to  have  prevailed 
in  the  records  of  marriages.  In  that  of  the  parents  of  this 
intestate,  in  1774,  the  married  parties  are  each  described  as 
the  legitimate  children  of  their  respective  parents ;  and  in  the 
betrothal  and  the  contract  of  marriage  of  the  intestate  and 
Da  Lux,  at  the  French  consulate  in  New  York,  in  1812,  the 
legitimacy  of  both  the  married  parties  is  stated.  I  have  not 
thought  it  proper  to  consider  the  evidence  upon  this  point 
contained  in  the  additional  testimony  produced  by  the  appellant 
to  the  Supreme  Court,  while  this  case  was  pending  there  upon 
appeal ;  being  of  opinion  that  it  can  only  be  reviewed  upon  the 
proofe  which  were  before  the  Surrogate.  But,  upon  the  regular 
proofs  it  appears  that  the  practice,  to  say  the  least,  was  quite  com- 
mon to  insert  the  fact  of  legitimacy  in  such  entries  when  it  could 
be  done  consistently  with  the  truth.  In  such  documents  pre- 
pared here,  and  relating  to  citizens  of  this  country,  a  direct 
statement  that  the  child  was  Intimate  would  not  be  usual, 
though,  if  the  parents  were  named,  the  mother  would  natu- 
rally be  described  as  the  wife  of  the  other  parent.  In  this 
case,  the  statement  that  the  baptized  child  was  the  son  of  Valen- 
tin Ferris  and  of  Jeanne  Icard,  without  adding,  his  wife,  does 
not  convey  the  idea  of  the  marriage  of  the  parents  or  the  legiti- 
macy of  the  ofiEspring,  if  it  does  not  suggest  the  contrary 
inference.  I  do  not  attach  any  importance  to  the  use  of  the 
maiden  name  of  the  mother,  for  I  understand  that  to  be  a 
common  usage  in  France.  But  the  absence  of  any  statement 
showing  that  the  parents  were  married  to  each  other  affords, 
in  connection  with  the  usage  which  has  been  mentioned,  some 
evidence  that  they  did  not  pretend  to  have  entered  into  that 
relation.  And  this  presumption  acquires  additional  force  from 
the  consideration  of  the  other  circumstances  of  the  case.  If 
these"  persons  were  ever  married,  it  was  within-  two  months  of 
the  birth  of  their  child  and  of  this  baptismal  ceremony.  During 
the  greater  part  of  the  period  of  gestation,  their  connection 
had  been  notoriously  illicit,  and  on  the  ith  of  May  they  were 
confessedly  unmarried.     That  they  desired  that  their  child, 
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when  born,  should  possess  the  status  of  legitimacy,  is  evident 
firom  the  publication  of  the  bans.  K  that  act  had  been  followed 
up  by  marriage  before  the  birth  of  their  offepring,  it  ooxdd 
scarcely  fail  to  be  known  to  the  priest  of  the  parish ;  and,  if 
known,  it  is  not  easy  to  conceive  a  reason  why  the  usual  form 
of  such  instruments  was  departed  from,  when  the  effect  of  the 
change  would  be  to  conceal  or  render  doubtftil  a  feet  well 
known  to  all  connected  with  the  ceremony,  and  the  perpetua- 
tion of  which  would  be  of  importance  to  the  character  of  the 
fiunily  and  the  interests  of  the  child. 

But  the  godfether  and  godmother  were  Balthazar  Ferris  and 
Eose  Ferris.  The  testimony  does  not  aflford  any  due  to  the 
last  named  of  these  persons,  except  that  her  name  indicates 
that  she  was  probably  related  to  the  father  of  the  child.  But 
the  christian  name  of  the  &ther  of  Valentin  was  Balthazar; 
and  if  he  was  the  person  who  stood  up  as  godfather,  it  would 
lead  to  an  inference  of  some  strength  that  he  had  waived  his 
objections  to  a  union  between  his  son  and  the  mother  of  the 
respondent,  and  something  of  what  has  been  said  would  be 
inapplicable.  It  would  not  by  any  means  be  conclusive  upon 
the  point,  for  the  father  of  Valentin  might  be  willing  to  assume 
the  imperfect  obligation  of  a  sponsor  to  his  son's  illegitimate 
offepring,  when  he  would  not  be  willing  to  see  the  son  united 
in  marriage  to  its  mother.  Still,  it  would  be  a  circumstance 
of  some  weight;  and  it  is,  therefore,  an  important  inquiry 
whether  it  was  the  grandfather  or  some  other  Balthazar  Ferris 
who  stood  up  as  god&ther  at  the  baptism  of  the  respondent 
The  Surrogate  inclines  to  the  opinion  that  it  was  the  grand- 
father, and  says  that  the  feet,  if  true,  would  prove  not  only  his 
consent  to  the  marriage,  but  the  legitimacy  of  the  child.  The 
respondent's  counsel  have  not  insisted  on  that  view,  and  it  is 
not  sustained  by  the  evidence.  It  was  shown  that  there  was 
another  Balthazar  Ferris  of  St  Girons,  a  relative  of  Valentin, 
who  was  of  a  suitable  age  to  have  been  the  godfether.  One 
Victor  Ferri^  of  St  Q-irons,  a  tanner,  42  years  of  age  in  1855, 
testified  that  his  father  and  the  father  of  J.  P.  Ferris,  the  respond- 
ent, were  own  cousins,  and  that  when  the  respondent  was  at 
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St  Girons,  in  1821,  be  went  to  learn  the  tanner's  trade  with 
the  witness's  said  £Either.  Thus  &r,  his  first  name  is  not  given ; 
but  we  learn  from  the  witness  Yidal,  who  was  sixteen  or 
eighteen  years  old  when  the  respondent  was  at  St  GHrons,  in 
1821,  and  who  was,  as  he  says,  his  intimate  friend,  that  the 
name  of  the  person  with  whom  he  went  to  learn  the  tannery- 
business  was  Balthazar  Ferris.  One  who,  in  1821,  had  a  son 
eighteen,  or  even  sixteen,  years  old,  had  at  least  arrived  at 
years  of  understanding  in  1800,  and  might  well  enough  be 
received  as  god&ther  of  the  child  of  his  cousin,  who  was  of 
about  the  same  age.  J.  P.  Daffis  also  swears  that  the  respond- 
ent lived  at  Balthazar  Ferri^'s ;  and  I  understand  this  to  refer 
to  the  same  period  spoken  of  by  Vidal,  namely,  in  1821. 
Daffis  also  says,  in  another  connection,  that  there  was  a  Baltha- 
zar Ferris  then  (at  the  time  of  giving  his  testimony)  at  St. 
Qirons,  who  was  the  godfether  of  the  respondent  The  respond- 
ent's grand&ther  died  in  1822,  so  that  he  could  not  possibly 
be  the  one  referred  to  by  Daffis.  This  question  is  a  little  com- 
plicated by  the  hct  that  there  was  yet  another  Balthazar  Ferris, 
who  was  called  as  a  witness.  He  was  a  cousin-german  of  the 
respondent,  and  was  bom  in  1809.  *  He  coxdd  not  be  the  person 
referred  to  by  Daffis  as  the  god&ther,  for  he  was  not  bom  imtil 
long  after  the  baptism.  Neither  could  he  be  the  person  with 
whom  the  respondent  went  to  Team  the  tanner's  trade  in  1821 ; 
for  he  was  then  only  twelve  years  old.  Besides,  he  was  not  a 
tanner,  but  a  merchant  and  manufacturer,  and  he  was  an  own 
cousin  of  the  respondent;  whereas  the  one  with  whom  he 
served  as  apprentice  at  the  turnery  business  was  his  second 
cousin — ^their  £9kthers  being  first  cousins.  In  the  testimony 
which  the  respondent  gave  on  his  own  behalf  he  swore  that 
his  god&ther  was  his  fiather's  brother.  He,  of  course,  referred 
to  what  he  had  understood;  but  it  was,  no  doubt,  a  mistake, 
for  his  &ther  does  not  appear  to  have  had  a  brother  of  that 
name.  The  records  at  St  Q-irons  had  not  been  found  when 
he  was  examined,  and  he  was  not  subsequently  recalled.  The 
only  material  influence  of  his  testimony,  on  this  point,  is  to  show 
that  he  had  never  heard  that  his  grandfather  was  his  sponsor 
Smra.— Vol.  IX.  16 
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at  his  baptism.  It  appears  to  me  to  be  the  certain  result  of  the 
evidence  upon  this  point,  that  it  was  not  the  father  of  Valentin, 
but  a  collateral  relative,  whose  name  is  mentioned  in  the  bap- 
tismal record. 

The  fact  that  the  respondent  was  baptized  in  the  name  of  his 
father,  and  that  he  ever  after  retained  that  name,  has  been  very 
properly  adverted  to ;  and  it  would  not  be  without  its  influence 
in  a  case  otherwise  doubtful.  But  it  does  not  furnish  a  very 
cogent  argument  in  his  favor,  under  the  actual  circumstances. 
An  illegitimate  child  is  not  entitled  to  the  name  of  either  of 
his  parents ;  and  yet  he  must  be  furnished  with  a  name  by 
which  he  may  be  known.  K  the  natural  father  is  not  known, 
or  will  not  acknowledge  his  oflfepring,  the  mother's  name  is 
generally  employed,  as  it  is  always  certain  that  the  child 
descended  fix)m  her,  though  the  father  should  be  uncertain. 
But  where  the  father  acknowledges  the  paternity,  as  was  the 
case  here,  and  the  feet  is  otherwise  notorious,  I  suppose  it 
would  ordinarily  happen  that  the  child  would  be  called  by  his 
name,  though  it  were  known  that  he  was  not  married  to  the 
mother. 

These  considerations  have  led  me  to  the  conclusion  that  no 
inference  fevorable  to  legitimacy  can  be  predicated  of  the  record 
of  baptism.  I  think,  on  the  contrary,  that  the  mention  of  the 
names  of  the  parents,  without  any  hint  that  they  were  husbwid 
and  wife,  and  the  absence  of  any  other  language  qualifying 
the  respondent  as  legitimate,  when  the  marriage,  if  there' had 
been  one,  was  so  recent,  and  its  existence  was  so  important  to 
remove  from  the  parties  the  stain  of  a  disreputable  connection 
and  confer  an  honorable  status  upon  the  child,  and  when  the 
document  is  one  in  which  it  was  usual  toaflirm  legitimacy 
where  it  existed,  go  far  to  disprove  the  position  which  the 
respondent  seeks  to  establish.  The  just  conclusion,  it  seems  to 
me,  fix)m  these  two  pieces  of  written  evidence,  which  are 
coeval  with  the  transactions  4»  which  they  relate  and  have 
come  down  to  us  through  a  period  of  sixty  years,  is,  that  these 
parties,  shortly  before  the  birth  of  their  child,  sought  to  be 
married  according  to  the  laws  of  the  country,  but  were  pre- 
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vented  from  doing  so  bj  their  inability  to  obtain  the  consent 
of  the  father  of  the  proposed  husband,  without  which  they 
could  not  lawfully  be  married ;  that  the  proceedings  instituted 
for  that  purpose  then  fell  to  the  ground ;  and  the  child  was 
born  of  parents  who  had  never  been  united  in  wedlock. 

But,  strong  as  these  inferences  seem  to  be,  they  are  not  abso- 
lutely conclusive.  A  marriage  may  by  possibility  have  taken 
place ;  and  acts  of  recognition  by  the  parties,  matrimonial  co- 
habitation, and  general  reputation,  are  always  received  upon 
the  question  of  marriage,  where  positive  proof  is  unattaina 
ble.  There  are  strong  cases  where  alleged  marriages  have 
been  established  upon  such  evidence,  where  the  direct  testi- 
niony  tended  somewhat  towards  a  different  conclusion.  {Starr 
V.  Peck,  1  Hill,  270 ;  Piers  v.  Piers,  H.  L.  Cas.,  881.)  It  is 
urged,  on  behalf  of  the  respondent,  that  evidence  of  that 
character  exists  in  this  case,  sufficientiy  persuasive  to  overcome 
any  doubt  which  may  be  supposed  to  arise  upon  the  more 
direct  testimony.  This  renders  it  necessary  to  examine  the 
conduct  of  these  parents  towards  each  other  and  towards  their 
child,  fix)m  its  birth  to  the  death  of  the  mother,  and  to  inquire 
as  to  the  reputation  which  obtained  in  the  localities  where 
they  were  known  on  the  question  as  to  their  marriage  and 
their  child's  legitimacy.  The  outiine  of  their  history  shows 
that  the  respondent  was  put  to  nurse  by  his  mother  immedi- 
ately after  his  birth,  and  was  afterwards  neglected  by  both 
parents  until  he  was  about  fifteen  years  old,  when  he  was 
sought  out  and  reclaimed  by  the  mother,  who  afterwards  exer- 
cised a  kind  of  oversight  respecting  him,  in  France,  until,  at 
the  age  of  about  twenty-four,  he  was  sent  to  this  country, 
whither  his  mother  had  removed  several  years  before;  and 
that  from  thence,  until  lier  death,  an  intercourse  and  corres- 
pondence existed  between  them,  sometimes  of  a  kindly  and 
sometimes  of  a  hostile  character.  Soon  aftel*  she  reclaimed 
him,  in  1815,  and  ever  aflxjrwards  she  gave  out  that  he  was 
her  nephew,  and  never  publicly  owned  him  as  her  son,  though 
she  several  times  privately  admitted  to  different  individuals 
that  she  was  his  motiier.     As  the  counsel  for  the  respective 
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parties  deduce  very  different  inferences  from  the  testimony,  it 
will  become  necessary  to  examine  portions  of  it  more  particu- 
larly. I  will  first  consider  that  which  is  connected  in  time 
with  the  respondent's  birth,  and  embraces  the  period  shortly 
before  and  shortly  after  that  event  The  point  to  be  deter- 
mined is,  whether  the  respondent's  parents  were  reputed  to  be 
married,  or  conducted  themselves  as  though  they  were.  The 
space  of  time  occurring  before  the  marriage  to  which  the 
inquiry  relates  is,  of  course,  very  brie:^  it  being  entirely  clear 
that  the  commencement  of  their  intercoui^e  was  illicit,  and 
that  they  were  not  married  as  late  as  the  4th  day  of  May, 
1800,  when  the  act  of  publication  of  bauF  was  entered  upon 
the  municipal  records  of  St.  Ghirons.  Prior  to  that  time,  there 
could  not  well  be,  and  there  was  not,  in  fact,  any  reputation  that 
they  were  married.  If  there  had  been,  we  know  it  would  be 
contrary  to  the  feet  To  render  the  respondent  legitimate,  the 
marriage  must  have  taken  place  between  that  time  and  his 
birth,  on  the  30th  day  of  June  following.  I  have  already 
sufficiently  spoken  of  the  effect  of  the  written  documents,  and 
am  now  to  examine  the  parol  evidence.  The  testimony  was 
taken  in  1865,  and  the  difficulty  attending  such  an  inquiry, 
more  than  half  a  century  after  the  period  to  which  it  relates, 
is  painfully  apparent  The  course  adopted  to  obtain  the  testi- 
mony was  certainly  the  best  which  could  have  been  pursued. 
Two  intelligent  members  of  our  bar,  acquainted*  with  the 
French  language,  and  invested  with  the  quality  of  commis- 
sioners, were  sent  to  the  locality,  with  instructions  to  examine 
all  persons  who  could  be  found  who  should  be  likely  to  pos- 
sess information  upon  the  point  in  dispute.  I  infer  from  what 
passed  on  the  argument  that  one  of  them  was  interested  pro- 
fessionally for  each  of  the  litigant  parties ;  and  such  an  arrange- 
ment was  well  calculated  to  promote  a  searching  investigation 
upon  the  contested  questions  involved.  As  might  be  expected 
from  an  inquiry  conducted  without  a  prior  acquaintance  with 
the  facts,  a  large  portion  of  the  testimony  is  wholly  unimport- 
ant I  lay  out  of  view  what  has  been  sworn  to  by  the  wit- 
nesses at  Massat  and  Biert,  who  only  knew  the  intestate  j^ior 
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to  the  time  she  went  into  the  service  of  M.  An^re  at  St. 
Crirons,  about  the  year  1798.  Among  those  who  resided  and 
were  examined  at  St  Girons,  there  were  only  two  who  were 
of  sufficient  age  in  1800  to  know  anything  of  the  relation 
between  Valentin  Ferris  and  the  deceased.  One  of  them,  Jean 
Paul  Daffis,  an  ex-officer  of  the  army  of  the  first  Empire  and  a 
Chevalier  of  the  Legion  of  Honor,  was  seventy  years  of  age 
when  examined,  and  was  consequently  about  fifteen  at  the 
time  of  the  birth  of  the  respondent  He  swears  that  he  knew 
Jeanne  Icard  at  the  time  she  lived,  as  a  servant,  at  Andre's, 
whose  house  was  just  opposite  the  house  of  the  witness;  that 
he  likewise  knew  Valentin  Ferris,  who,  he  says,  was  his  asso- 
date,  they  both  being  tanners ;  and  he  continued  to  be  acquainted 
with  him  until  he  left  St  Girons  for  Spain  some  years  after- 
wards. He  further  says  that  Jeanne  had  a  child  by  Valentin, 
which  was  bom  and  baptized  at  St  Girons ;  that  before  its 
birth  he  kept  company  with  her,  and  that  the  father  of  Valen- 
tin said  she  was  Valentin's  honne  amie^  and  that  the  latter  stole 
leather  from  him,  the  fi^ther,  to  get  money  to  give  to  Jeanne ; 
that  the  &ther  was  very  much  exposed  to  a  marriage  between 
them,  because  she  was  only  a  servant  and  his  &mily  was  in  a 
comfortable  position ;  that,  when  Jeaxme  was  about  to  be  deli- 
vered, she  left  Andre's  for  another  house  next  door,  to  lay  in, 
as  he  understood ;  and  the  next  day  he  inquired,  and  was  told 
she  had  become  the  mother  of  a  boy.  As  to  the  question  of 
marriage  and  legitimacy  he  says,  "  I  do  not  know  whether 
there  was  any  reputation  of  the  marriage  of  his  parents." 
"I  don't  know  whether  the  child  was  legitimate  or  illegitimate. 
The  general  report  was,  'twas  a  natural  child.  The  &ther  of 
the  child  never  spk>ke  to  me  of  his  relations  towards  the  child. 
He  never  told  me  that  he  was  married  to  Jeanne  Icard,  or  that 
he  was  not  married  to  her.  He  never  said  anything  to  me  about 
it"  The  other  witness  who  was  contemporary  with  the  resi- 
dence of  the  deceased  at  St  Girons  is  Margot  Labat  de  Galai, 
an  unmarried  woman  of  about  eighty,  who  seems  always  to  have 
hved  at  St  Girons.  She  says  she  knew  Jeanne  Icard  when 
she  lived  at  Andre's  as  a  servant,  and  was  present  at  her 
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acoouchement,  arriving  just  after  the  birth  of  the  child,  and  that 
she  was  her  intimate  friend.  She  also  knew  Valentin ;  and 
upon  the  question  of  their  marriage  she  says :  "  I  don't  know 
if  he  was  married  to  Jeanne  Icjurd.  I  don't  know  that  he 
cohabited  with  her  as  husband.  Valentin  lived  with  her  some 
time  before  and  some  time  after  the  accouchement.  They  lived 
together  as  if  they  were  husband  and  wife.  I  don't  recollect 
precisely,  but  it  was  over  two  months."  "I  understood  that 
they  [Jeanne  and  Valentin]  wished  to  be  married.  Whether 
they  were  married  or  not,  I  do  not  know.  He  (the  child)  only 
passed  as  her  son  at  St  Q-irons."  "  The  child  of  Jeanne  Icard, 
I  don't  know  if  it  was  legitimate  or  not  I  don't  know  if  they 
passed  as  husband  and  wife,  or  as  lovers.  I  never  heard  of  a 
marriage  existing  between  them"  She  proves  that  the  accouche- 
ment took  place  at  the  house  of  M.  Ben6z,  at  St  Qirons,  "  at 
the  entrance  of  the  city ;"  that  she  went  there  to  be  confined. 
She  declares  that  she  has  heard  her  called  Madame  Ferris  by 
the  people  of  the  quarter  in  which  they  lived,  and  by  M.  and 
Mme.  An^re.  She  says  she  was  employed  by  Mme.  An^re  to 
take  things  to  Jeanne,  and  that  her  direction  was  to  take  them 
to  Jeanne  Icard. 

There  is  another  class  of  witnesses  who  saw  the  deceased,  the 
respondent's  mother,  at  St  Girons  and  the  neighboring  villages 
at  a  later  period,  whose  testimony  has  some  bearing  upon  the 
point  of  the  reputation  as  to  her  marriage.  In  1816,  after  she  had 
lived  in  New  York  eight  or  nine  years,  and  had  been  married  to 
Du  Lux,  she  made  a  voyage  to  France,  sought  out  and  found  the 
respondent,  where  he  was  living  with  poor  people  in  the  lower 
Pyrenees  mountains,  claimed  an(J  took  him  to  Bordeaux  and 
placed  him  at  school ;  but  he  ran  away  and  went  back  to  the 
mountains,  taking  St  Girons  in  the  way.  He  was  again 
reclaimed  on  her  behalf  through  the  instrumentality  of  persons 
employed  by  M.  Cattelan,  her  agent  at  Bordeaux,  and  this 
time  was  placed  at  St  Girons  with  M.  An^re,  the  same  person 
with  whom  she  had  lived,  as  a  servant,  fifteen  or  sixteen  years 
before.  There  he  remained  until  April,  1821,  when  he  went 
to  Bordeaua:,  and  was  under  the  charge  of  Cattelan.     The 
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latter  part  of  the  time  he  was  at  St.  Girons  he  served  as  a 
tanner's  apprentice  with  a  kinsman  of  his  own  family  name, 
as  has  been  already  mentioned,  in  connection  with  the  inquiry 
as  to  the  identity  of  his  godfather.  In  the  course  of  the  jour- 
ney of  Mme.  Du  Lux,  in  1816,  to  find  the  respondent,  she 
was  at  St  Qirons,  Massat  and  Biert,  places  where  she  had 
lived  in  her  youth.  The  witnesses  now  to  be  spoken  of, 
saw  her  during  these  visits.  The  time,  it  will  be  recol- 
lected, was  about  fifteen  years  after  the  alleged  marriage  and 
the  birth  of  the  respondent  It  may  be  supposed  that  the 
character  of  her  connection  with  Valentin  Ferris  was  still 
remembered,  to  some  extent,  at  and  in  the  vicinity  where  it 
took  place.  Marie  Pages  resides  and  was  examined  at  Biert 
She  was  born  in  1787,  and  knew  Jeanne  when  she  lived  at 
Biert,  and  heard  of  her  return  many  years  afterwards  to  look 
for  her  child.  She  had  never  heard  of  her  marriage  or  of 
Ferris ;  but  she  says  it  was  public  report,  and  known  to  every- 
body, that  she  had  a  bastard  son.  She  admits  that  she  knew 
it  only  by  tradition,  and  had  not  heard  of  it  until  after  she 
thus  came  back  to  look  fbr  her  child.  Gerons  Victor  Ferris, 
of  St  Girons,  is  a  son  of  the  Balthazar  Ferris  with  whom  the 
respondent  was  put  to  learn  tanning  in  1821,  the  latter  part 
of  the  time  he  lived  at  St  CKrons.  The  witness  was  only 
eight  years  old  at  that  time,  but  he  says  that  the  respondent 
was  always  regarded  as  illegitimate ;  but  he  admits  that  he  had 
so  heard  principally  since  the  death  of  his  mother.  J,  M.  R 
Vidal,  of  St  GKrons,  born  in  1805,  swears  he  was  an  intimate 
friend  of  the  respondent  when  he  lived  at  Andre's,  and  while 
he  was  endeavoring  to  learn  tanning  with  Balthazar  Fem^. 
He  was  asked,  "Was  this  John  P.  Ferris  considered  as  legiti- 
mate or  ill^timate  by  the  people  generally  at  that  time?"  and 
answered,  "  I  have  heard  that  he  was  a  natural  son  of  Jeanne 
Icard.  I  heard  it  from  all  the  world  (cfe  tout  le  monde) :  it  was 
the  report  at  this  place  before  he  left  for  Bordeaux.  I  cannot 
remember  any  one  who  told  me  so."  It  detracts  from  the 
weight  of  this  testimony  that  the  witness  thinks  he  remembers 
Jeanne  Icard  when  she  was  a  servant  at  Andre's,  which  was 
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before  lie  was  born:  Pauline  Bigourdan,  of  St  Girons,  born 
in  1805,  swore  she  was  a  niece  of  An^re,  and  frequented  hia 
house,  and  frequently  saw  the  respondent  when  he  lived  there. 
On  the  point  of  marriage  and  legitimacy  she  says:  "I  don't 
know  if  she  [Jeanne]  was  ever  married  with  any  one  named 
Ferris.  I  always  heard  the  contrary."  "I  heard  that  the 
child  was  illegitimate.  I  heard  it  when  she  came  to  seek  the 
child.  I  heard  that  this  woman,  who  had  been  a  servant  here, 
had  a  child,  and  had  come  to  take  it  away.  I  cannot  remember 
any  one  who  told  me  so.  I  have  heard  my  uncle  speak  of  the 
child  as  illegitimate.  I  have  heard  my  aunt  speak  of  the  child 
as  illegitimate."  She  further  said,  in  answer  to  a  direct  ques- 
tion, that  she  had  never  heard  any  report  of  the  child's  legiti- 
macy. Balthazar  Ferris,  a  son  of  Alexis,  the  brother  of  Valen- 
tin, and  hence  (naturally)  the  cousin-german  of  the  respondent, 
was  examined  at  St  Girons,  where  he  lived,  and  said  he  was 
bom  in  1809.  He  was  consequently  about  six  years  old  when 
the  respondent  was  placed  at  Andre's,  and  twelve  when  he  left 
St  Girons  in  1821.  He  swears  he  knew  him  during  that  period ; 
that  he  was  reputed  to  be  the  child  of  Valentin  Ferris  and  Jeanne, 
who  had  lived  as  a  servant  at  Andre's,  and  to  be  illegitimate. 
Oatiiarine  Ferris  (widow  of  one  Daffis),  and  an  own  sister  of 
Valentin,  lived  and  was  examined  at  Castillon,  a  village  in  the 
neighborhood  of  St  Girons.  She  said  she  was  sixty  years  old, 
and  lived  at  St  Girons  until  the  age  of  twenty,  when  she  was 
naarried  and  went  to  live  at  Castillon.  Taking  her  statement 
of  her  own  age  and  of  her  marriage,  and  the  statement  of 
Valentin's  age  in  the  record  of  the  bans,  she  was  five  years 
old  at  the  respondent's  birth,  and  was  married  about  the  time 
he  was  brought  from  the  mountains  to  live  at  Andre's.  It  is 
impossible  to  say  how  far  she  means  to  speak  from  recollection 
and  how  far  from  hearsay.  She  says  she  is  sure  Valentin  was 
never  married  at  St  Girons;  that  he  occupied  a  chamber  with 
a  girl  called  Jeanne,  who  had  lived  with  M.  An^re,  and  who 
was  his  bonne  amie,  and  was  recognized  as  such  by  his  fiunily, 
and  was  not  his  wife ;  that  he  wished  to  marry  her,  but  their 
&ther  and  the  family  were  opposed  to  it,  and  he  left  the  house, 
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his  father  reftising  to  hold  any  lelatioQ  with  him,  and  forbid- 
ding the  childr^i  to  see  him,  because  she  was  only  a  servant 
and  they  were  in  good  circamstanoes ;  that  he  had  a  child  by 
her,  which  died  young,  as  she  says  she  had  heard.  She  said 
that  her  brother  and  Jeanne  disappeared  from  St  Girons  about 
the  same  time;  she,  however,  leaving  a  few  days  betore  him. 
Her  account,  therefore,  corresponds  substantially  with  the 
other  witnesses,  except  as  to  her  belief  that  the  child  died,  in 
which  she  was,  of  course,  mistaken.  Her  disagreement  with 
the  other  witnesses  and  with  the  known  &ct  in  this  respect, 
impairing,  as  it  does,  in  some  d^ree,  the  confidence  to  be 
reposed  in  her  testimony,  shows,  at  the  same  time,  that  there 
eould  not  have  been  a  mutual  understanding  among  the  wit* 
nesaes  as  to  their  testimony.  Without  confiding  too  much  in 
liie  testimony  of  an  uncultivated  witness  as  to  events  which 
took  place  at  a  remote  period,  I  still  think  that  we  may  safely 
credit  her  statement  as  to  the  imderstanding  in  the  fiunily 
touching  the  connection  existing  between  Valentin  and  Jeanne 
at  die  time  of  the  birtli  of  the  child.  Her  mistake  as  to  the 
eariy  death  of  the  child  is  'the  less  remarkable  when  it  is 
remembered  that  all  llie  testimony  shows  that  die  respondent 
was  taken  from  St.  Girons  into  the  country  imniediately  after 
its  birth,  and  was  not  seen  again  in  that  city  until  1816,  when 
the  witness  had  r^noved  to  Oastillon.  Pierre  Bibat,  of  St 
Girons,  wsb  sixty  years  old  when  examined  in  1866,  and  was 
consequently  fourteen  years  younger  than  Valentin,  whom^ 
however,  he  says  he  knew  well,  and  who,  according  to  him, 
left  St  Girons  in  1809,  to  go  to  Spain ;  that  he,  the  witness, 
parted  with  him  at  Bayonne  in  1811,  Valentin  going  to  Spain, 
wh^e,  as  reported,  he  afterwards  died.  He  never  heard  that 
Valentin  was  married,  and  says  he  could  not  have  been  mar- 
ried at  St  Girons,  or  he  should  have  known  it 

I  have  stated  all  the  testimony  upon  which  a  recognition  of 
the  alleged  marriage  by  the  parties  to  it  among  their  friends 
and  acquaintances,  or  in  the  community  in  which  they  lived, 
or  a  reputation  that  they  had  became  husband  and  wife,  can 
be  affirmed.  If  the  appellants  wece  obliged  to  overturn  a 
Smith. — Vol.  IX.  17 


Digitized  by 


Google 


180  CASES  IN  THE  COURT  OF  APPEALS. 

Cai^oUe  «.  Ferris. 

prima  fobcie  case  of  marriage  established  by  the  respondent,  the 
evidence  might  not  be  considered  conclusive ;  but  if  the  cnus 
is  regarded  as  resting  on  the  respondent,  it  cannot  be  said  that 
it  tends  at  all  to  establish  the  issue.  Its  tendency  certainly  is 
to  show  that  the  connection  between  the  respondent's  parents 
was  not  only  illicit  in  its  commencement  and  for  a  considerable 
period  afterwards,  as  it  is  conceded  to  have  been,  but  that  it 
never  became  otherwise  by  the  celebration  of  a  marriage 
between  them.  If  there  was  a  marriage  it  is  certainly  remarka- 
ble that  among  so  many  persons  who  knew,  or  had  heard 
of  the  illicit  connection,  and  of  the  fruits  of  it,  not  one  should 
ever  have  heard  of  a  marriage.  Margot  Labat  is  not  an 
exception  to  this  remark.  Her  testimony  is  more  fitvora- 
ble  to  the  idea  of  a  marriage  than  that  of  any  other  witness, 
^)ecause,  if  she  is  not.  mistaken,  she  heard  Jeanne  addressed 
or  spoken  of  as  Madame  Ferris,  an  appellation  indicating  that 
those  who  used  it  considered  her  his  wife ;  and  yet,  though  she 
was  a  companion  and  intimate  friend  of  Jeanne  of  about  the 
same  age,  was  with  her  in  her  confinement,  had  known  of  the 
desire  of  Valentin  and  her  to  be  Inarried  and  had  always  lived 
at  the  same  place,  she  never  heard  of  a  marriage  existing 
betweeu'them. 

I  do  not  think  there  can  be  any  just  suspicion  that  the  wit- 
nesses were  in  collusion  with  the  French  claimants  of  the  suc- 
cession or  have  a  desire  to  &vor  them  at  the  expense  of  the 
other  party.  The  Caujolles  reside  at  Biert,  are  country  peo- 
ple and  apparently  unknown  to  the  witnesses  residing  at  St 
Girons  and  Castillon,  while  several  of  the  latter  belong  to  the 
fitmily  of  Ferri^  and  cannot  be  supposed  to  be  unfriendly  to 
one  naturally  descended  from,  if  not  legitimately  connected 
with,  that  fiunily. 

The  substance  of  the  remaining  testimony  may  be  stated 
briefly.  The  respondent  was  sent  into  the  country  to  be  nursed, 
and  Valentin  and  Jeanne  soon  after  left  St.  Qirons  either  together 
or  separately ;  it  is  not  certain  nor  very  material  which.  There 
is  a  hiatus  of  three  or  four  years  in  their  history,  or  at  least  in 
that  of  Jeanne,  at  the  epd  of  which  she  is  found  residing  at 
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Toulouse,  and  engaged  in  an  amorous  epistolary  correspon- 
dence with  Du  Lux  who  lived  at  Bordeaux.  The  first  of  his 
letters  is  dated  in  May,  1804,  and  from  that  and  subsequent 
ones  it  is  apparent  that  their  connection  was  of  some  standing. 
She  was  addressed  as  Mademoiselle  Jeanne  Icard,  and  although 
there  are  a  good  many  of  his  letters  to  her  preserved,  there  is 
no  allusion  in  any  of  them  to  her  connection  with  Ferris,  or  to 
her  being  the  mother  of  a  child.  As  to  Valentin  it  seems  pro- 
bable that  he  remained  somewhat  longer  at  St  Girons,  but  he 
eventually  became  connected  with  the  French  army  in  the 
Spanish  Peninsula,  and  is  supposed  to  have  been  assassinated 
by  banditti  in  or  after  the  year  1811.  There  is  no  vestige  of 
any  correspondence  between  Valentin  and  Jeanne  after  the 
birth  of  their  child.  It  is  probable  that  their  connection  con- 
tinued a  short  time  at  St  Girons,  as  it  is  said  that  they  visited 
their  child  together  at  its  nurse's.  There  is  no  evidence  that 
they  ever  saw,  or  took  any  interest  in,  each  other  after  they 
thus  separated.  She  never  claimed  him  as  her  husband  or 
spoke  of  him  as  such,  and  he  was  equally  reserved  as  to  any 
marital  claim  on  her.  There  is  no  evidence  of  any  disagree- 
ment or  quarrel  between  them  and  no  apparent  reason  for 
their  separation,  unless  it  be  that  they  had  no  conjugal  rights 
respecting  each  other.  She  and  Du  Lux  lived  together  in  a  state 
of  concubinage  at  Bordeaux,  until  they  came  to  New  York 
together,  or  nearly  at  the  same  time,  in  1807. .  They  continued 
to  live  together  there  in  the  same  way  until  1812,  when,  at  the 
suggestion  of  a  countryman,  M.  Deguerre,  they  were  married 
civilly  at  the  French  consulate,  and  with  the  forms  of  religion 
in  a  Catholic  church.  By  dealing  in  articles  of  millinery,  she 
acquired  considerable  wealth.  Li  the  meantime  the  respondent, 
the  fruit  of  the  connection  between  the  intestate  and  Valentin 
Ferris  at  St  Qirons,  was  lost  sight  of.  He  was  transferred 
from  one  poor  iamily  to  another  in  the  mountains,  where 
he  was  brought  up  in  poverty  and  ignorance.  No  inqui- 
ries seem  to  have  been  made  concerning  him  by  either 
of  his  parents  until  1812,  when  Du  Lux  made  a  voyage  to 
France;  apparently  to  make  purchases  in  the  line  of  their 
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bufliness.  He,  howeyer,  seemd  co  have  been  charged  with  the 
duty  of  endeavoring  to  find  the  respondent,  who  was  called 
"  Mrs.  Du  Lux's  nephew,"  as  is  obvious  firom  the  letters  he  wrote 
to  her  during  his  absence.  From  these  it  appears  that  he 
wrote  to  Allure  at  St  Girons,  who  promised  to  make*  a  tho- 
rough investigation  as  to  the  respondent.  But  it  was  without 
result,  for  Du  Lux  states  in  a  letter  to  his  wife,  in  which  he 
mentions  having  engaged  his  passage  for  his  return  to  the 
United  States,  that  there  was  nothing  positive  to  acquaint  her 
with  about  the  fate  of  her  nephew.  He  went  to  France  again 
in  1814,  but  there  is  no  evidence  that  he  prosecuted  any  fiir- 
ther  the  eflfbrt  to  find  the  respondent.  He  never  returned  to 
America,  a  difference  having  arisen  between  him  and  his  wife 
respecting  some  pecuniary  matter;  and  he  is  supposed  to 
have  died  many  years  ago. 

The  next  year  she  went  out  to  France,  found  her  son  in  the 
mountains  as  has  been  mentioned,  and  brought  him  to  Bor- 
deaux, and,  after  he  had  escaped,  caused  measures  to  be 
taken,  through  M.  Cattelan,  as  has  also  been  mentioned, 
which  resulted  in  his  being  placed  with  An^re,  at  St  Girons. 
A  large  number  of  letters  from  Cattelan,  the  draft  of  seversd 
from  her  to  him,  and  one  written  by  An^re  to  Cattelan, 
were  given  in  evidence.  Li  all  of  these,  even  in  that  of 
An^re,  tl>e  respondent  is  spoken  of  as  the  nephew  of  the 
intestate,  and  liie  Bame  is  true  as  to  the  letters  of  Du  Lux 
to  his  wife.  While  the  respondent  lived  at  Bordeaux,  and 
Si&er  he  came  to  the  United  States,  and  when  living  in 
Baltimore  and  at  Cincinnati,  the  letters  which  passed  between 
him  and  his  mother,  which,  together,  are  numerous,  refer  to 
him  as  her  nephew,  and  to  her  as  his  aunt;  and  when,  on  one 
occasion,  a  letter  which  was  written  to  her  in  his  name  by 
one  of  his  friends  addressed  her  as  his  mother,  she  fell 
into  a  violent  passion,  which  produced  a  humble  apology  from 
him.  Whether  Du  Lux  or  Cattelan  knew  of  the  true  relation 
between  her  and  the  respondent,  is  uncertain.  Antfre  must, 
of  course,  have  known  it.  The  people  at  St  Girons  appear 
to  have  recognized  him  as  her  illegitimate  son.    It  is  probable 
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that  tiie  respondent  snapected,  at  least,  the  relationship  to  be 
different  firom  that  which  she  publicly  gave  out^  for  he  swears 
that  she  claimed  him  as  her  son  when  she  found  him  in  the 
mountains;  but  in  his  petition  to  the  Surrogate  he  speaks 
with  some  hesitation  as  to  the  nature  of  the  consanguinity 
existing  between  them,  for  the  statement  is :  ''I  am  the  sole 
heir-at-law  of  the  said  Jeanne  Du  Lux,  and  beUeve  that  I  am 
the  only  child  of  said  Jeanne  Du  Lux,  and  know  that  said 
Jeanne  Du  Lux  has  at  times  acknowledged  me  to  be  her  only 
son,  and  has  at  other  times  addressed  me  and  spoken  of  me  as 
her  nephew."  It  is  enough  for  my  purpose  to  show,  as  I  have 
done,  that  she  sought  to  impress  upon  the  public  and  her 
acquaintances  generally  that  their  relationship  was  that  of  aunt 
and  nephew.  He  was  really  her  son  according  to  the  course 
of  nature ;  but  she  virtually  repudiated  that  relationship  while 
she  recognized  him  as  a  nephew — ^a  position  to  which  he  had 
no  right  This  would  be  natural  and  consistent  if  the  actual 
relationship  was  one  which  could  not  be  creditably  avowed, 
and  if  she  desired,  nevertheless,  to  account  in  some  reasonaUe 
way  for  the  care  and  pal3x>nage  which  she  proposed  to  extend 
to  him.  Upon  the  supposition  that  he  was  legitimate,  it  is 
more  difficult  to  account  for  her  conduct  in  this  respect  Seve- 
ral theories  were  suggested  by  the  respondent's  counsel,  and, 
among  others,  that  her  separation  firom  his  father  was  the 
lesult  of  a  quarrel,  which  had  so  emUttered  her  against  him 
that  she  would  not  own  him  as  the  fiither  of  their  child.  But 
tliere  is  no  evidence  of  any  such  quarrel  or  of  any  disagree- 
ment, or  that  they  separated  for  any  oth^  reason  than  that 
there  was  no  legal  tie  to  bind  them  together.  Again,  it  was 
suggested,  and  the  evidence  affords  countenance  to  the  idea,  that 
she  did  not  consider  his'personal  appearance  to  be  such  as  to 
reflect  credit  upon  her  as  his  mother,  and  for  that  reason  she 
disowned  him  as  a  son ;  but  it  dearly  appears  that  the  idea 
of  treating  him  as  a  nephew  and  not  as  a  son  arose  as  early  as 
1812,  when  Du  Lux  went  to  France,  and  when  she  had  not 
seen  the  respondent  since  his  early  infancy.  Du  Lux  wrote 
to  her  in  that  year/especting  his  endeavors  to  find  her  nephew. 
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There  are  some  minor  circumstances,  whicli  may  be  disposed 
of  in  a  few  words.  Her  half-brother,  Benoit  Kviere,  a  lieu- 
tenant in  the  army,  as  late  as  March,  1801,  wrote  to  her,  using 
the  address  of  La  Citoyenne  Jeanne  Icard,  at  Andre's,  St 
Girons.  This  was  eight  or  nine  months  after  the  birth  of  the 
respondent ;  but  neither  that  letter  nor  one  firom  Lieut  Riviere, 
without  date,  which  evidently  followed  it  in  point  of  time, 
makes  any  allusion  to  her  having  been  married.  But  it  is 
probable  he  had  not  been  informed  of  any  of  the  circumstances 
of  her  connection  with  Valentin  Ferris  Frances  Cazes,  the 
mother  of  Valentin,  died  at  St  Girons  in  January,  1816,  and 
his  father,  Balthazar  Ferris,  at  the  same  place,  in  August,  1822. 
Both  died  intestate,  and,  in  each  case,  legal  proceedings  were 
taken,  of  which  the  record  remains,  for  dividing  their  respective 
estates  among  their  heirs.  Their  heirs  are  named  in  the  docu- 
ments, and  include  the  descendants  of  deceased  children ;  and 
although  the  respondent  was  residing  at  St  Girons  in  1816, 
and  had  just  gone  to  live  at  Bordeaux  in  1822,  he  is  not  men- 
tioned in  the  papers  relating  to  either  of  the  successions.  His 
connection  with  the  Ferris  j&imily,  whose  name  he  bore,  was, 
no  doubt,  well  known  to  his  relatives  at  St  GKrons ;  and  the 
omission  to  notice  him  affords  additional  evidence  that  he  was 
not  acknowledged  by  them  as  legitimate. 

It  was  argued,  with  great  plausibility,  by  the  coxmsel  for 
the  respondent)  that  the  circumstances  of  the  connection  of  the 
intestate  with  Du  Lux  in  France,  and  their  subsequent  mar- 
riage in  1812,  indicate  that  she  must  have  been  the  wife  of 
Valentin  Ferris,  and  thus  disabled  from  niarrying  another 
until  released  by  his  death.  Valentin  is  supposed  to  have 
died  in  1811.  The  omission  to  marry  at  the  commencemei\t 
of  the  intercourse  between  her  and  Du  Lux,  the  character  of 
which  was  never  equivocal,  and  the  coincidence  of  their  mar- 
riage so  soon  after  the  supposed  obstacle  to  it  was  removed, 
do,  at  the  first  view,  give  some  countenance  to  the  conjecture. 
But  M.  Deguerre,  who  seems  to  be  a  respectable  witness,  testi- 
fies in  substance  that  they  were  married  in  consequence  of  a 
suggestion  from  him  that  the  manner  in  which  they  were 


Digitized  by 


Google 


NEW  YORK,  MARCH,  1861.  185 

CanjoUe  v.  Feni4. 

living  together  was  not  reputable  according  to  the  social  ideas 
which  prevailed  here.  Again,  there  is  no  evidence  that  she 
had  ever  been  informed  of  the  death  of  Valentin,  or  that  she  then 
had  any  connection  or  correspondence  with  any  person  at  St 
Girons  through  whom  the  information  might  have  reached 
her,  until  after  phe  was  married  to  Du  Lux.  If  we  knew  that 
she  had  been  married  to  Valentin,  and  that  she  had  heard  of 
his  death  just  before  she  married  Du  Lux,  it  would  be  feir  to 
Consider  that  she  was  influenced  by  the  motives  suggested; 
but  in  the  absence  of  such  preliminary  knowledge,  the  argu- 
ment is  based  upon  a  vague  conjecture. 

It  would  not  be  useful  to  go  at  any  length  over  the  evidence 
respecting  the  conduct  of  the  intestate  towards  the  respondent 
in  this  country  for  the  last  thirty  years  of  her  life.  Her  peculi- 
arities of  mind  and  character  were  so  remarkable,  that  no  safe 
inferences  respecting  the  point  in  dispute  can  be  drawn  from 
what  she  said  or  did.  To  me  it  seems  that  the  marks  of  affec- 
tion which  appear  in  some  of  her  letters,  contrasted  as  they  are 
with  the  sentiments  of  dislike  and  even  hatred  which  she  exhi- 
bited towards  him  at  other  times,  are  quite  consistent  with  the 
supposition  that  while  she  entertained  the  natural  feelings  of  a 
mother,  she  felt  an  utter  repugnance  towards  him  as  the  result 
of  a  disgraceful  connection  with  his  fis^ther,  of  which  his  pre- 
sence continually  reminded  her. 

It  has  been  argued  that  she  has  repeatedly  affirmed  that  she 
had  been  married  to  his  &ther,  but  that  is  a  misapprehension 
of  the  evidence.  The  respondent,  who  was  sworn  on  his  own 
behalf,  related  conversations  with  the  intestate  in  which  it  seems 
to  have  been  assumed  that  he  was  her  son,  by  a  person  named 
Ferris,  but  she  never  told  him  he  was  her  husband,  or  that  they 
were  married.  He  says  he  never  asked  her  such  a  question. 
She  told  him  however,  she  was  glad  he  was  dead  and  "  that  he 
was  not  much  loss."  But  it  is  said  she  stated  that  she  nad  been 
married  to  him  to  several  of  her  acquaintances  in  New  York;  and 
Madame  Du  Fau,  Madame  Baurans,  Mrs.  Creighton,  Madame 
Grieser  and  M.  Deguerre  are  mentioned  as  the  witnesses  who 
prove  it    To  the  first  of  these  persons  she  admitted  the  respon- 
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dent  to  be  her  son,  and  said  that  his  &ther  was  killed  on  the  road 
from  Toalouse  to  Spain.  In  answer  to  a  precise  question,  the  wit- 
ness answers :  "  She  did  not  say  where  she  was  married  to  the 
joung  man's  fiither;"  but  it  is  not  stated  that  she  said  she  was 
married  to  him  at  all.  To  Madame  Baurans  she  spoke  of  the 
respondent  as  her  son ;  but  the  witness  expressly  says  that  she 
never  said  she  was  married.  Her  declarations  to  Madame  Grieser 
came  the  nearest  to  supporting  the  allegation.  She  did  say  to 
this  woman  that  she  was  married  in  France,  when  she  was  quife 
young,  in  revolutionary  times,  and  that  she  had  had  a  child 
in  France  also  when  she  was  quite  young,  but  she  did  not  say 
that  the  respondent  was  that  child.  On  the  contrary,  she 
referred  to  him  in  the  same  conversation  as  her  nephew,  nor 
did  she  say  that  the  child  which  she  had,  was  the  of&pring  of 
the  husband  whom  she  married,  though  it  should  perhaps  be 
intended  that  such  was  her  meaning.  She  declared  to  Mrs. 
Orei^ton  that  she  had  a  son  when  she  was  fourteen  or  fifteen 
years  old,  but  she  did  not  say  that  she  was  married  at  that  time, 
and  she  said  the  son  was  dead,  and  she  did  iiot  give  the  witness 
to  understand  that  she  had  ever  been  married  to  any  other 
husband  than  Du  Lux.  To  this  witness  she  always  spoke  of 
the  respondent  as  her  nephew.  To  M.  Deguerre  she  admitted, 
impliedly  at  least,  that  the  respondent  was  her  son,  and  said 
that  his  father  had  been  killed  by  smugglers,  but  she  did  not 
say,  and  he  did  noH  ask  her,  whether  she  had  been  married  to 
his  father.  He  assumed,  it  is  true,  that  she  had  been.  She 
pretended  to  him  that  the  reason  why  she  did  not  acknowledge 
him  as  her  son  was  that  his  mature  aiq)earaQce  would  make 
her  look  too  old ;  but  this  was  not  a  sincere  statement,  for  the 
plaii  of  calling  him  her  nephew  was  conceived  before  Du  Lux 
went  to  France  in  1812,  as  is  shown  by  his  letters  to  her,  and 
she  had  not  then  seen  him  since  he  had  grown  up.  She  passed 
him  off  to  Deguerre,  as  he  says,  as  only  sixteen  years  old  and 
sometimes  said  he  was  only  fourteen,  and  yet  he  was  about 
twenty-four  when  he  came  to  this  country.  I  do  not  think  that 
any  satisfactory  conclusion  can  be  predicated  of  her  inconsistent 
and  conflicting  accounts  respecting  the  respondent   She  treated 
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him  afker  he  came  here  for  the  most  part  with  great  harshness 
and  even  cruelty,  to  the  extent  even  of  assaulting  him  in  the 
street,  but  this  arose  from  her  savage  temper,  and  does  not  raise 
any  important  inference  upon  the  question  of  legitimacy. 

My  conclusions  upon  the  whole  case,  are,  first,  that  the  docu- 
mentary evidence  shows  that  the  process  instituted  by  Valentin 
Perri^  to  effect  a  marriage  between  himself  and  Jeanne  Icard 
under  the  marriage  law  of  1792  was  abandoned,  either  on  account 
of  the  persistent  opposition  of  his  father,  or  for  some  other 
reason,  and  an  entry  in  the  naturq  of  a  retraxit  made,  which, 
whether  technical  or  not,  actually  put  an  end  to  the  proceeding 
before  any  marriage  had  taken  place ;  second,  that  the  absence 
of  any  entry  of  an  act  of  marriage  in  the  usual  and  legal  reposi- 
tory of  such  transactions,  and  where  marriages  were  at  that 
period  actually  entered,  and  which  remains  and  has  been 
inspected,  strongly  confirms  the  conclusion  deduced  from  the 
document  first  mentioned ;  ihirdj  that  the  ecclesiastical  record 
of  the  birth  and  baptism  of  the  respondent,  preserved  in 
the  parish  church,  does  not  tend  to  show  that  he  was  bom 
in  wedlock;  but,  on  the  contrary,  from  its  unusual  omissions 
and  peculiar  language,  it  frimishes  a  strong  inference  against 
the  allegation  of  a  marriage  between  his  parents ;  fimrih,  that 
the  subsequent  conduct  of  his  parents  and  the  history  of  the 
parties  down  to  the  death  of  the  mother,  do  not  ftimish  any 
presumption  that  he  was  legitimate,  but  tend  strongly  to  a  con- 
trary conclusion.  The  material  features  of  this  last  part  of  the 
case  are,  (1.)  That  the  reputation  among  their  friends  and  ac- 
quaintances, at  the  time  of  the  respondent's  birth,  was  that  his 
parents  were  not  married,  and  that  he  was  a  natural  child ;  (2.) 
That  when,  fifteen  yeats  afterwards,  he  came  to  live  among  the 
relatives  of  his  father  and  his  friends  and  neighbors,  the  same 
reputation  obtained,  namely,  that  he  was  bom  out  of  wedlock ; 
and  when  the  death  of  the  fitther  and  mother  of  his  father  entitled 
their  descendants  to  a  small  inheritance,  which  was  divided 
among  them  by  the  local  tribunal,  the  respondent,  though 
being  on  the  spot,  or  where  he  could  readily  have  been  reached, 
was  not  recognized  as  a  party  interested  in  the  succession,  or 
Sm nil.— Vol.  IX.  18 
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noticed  in  any  way.  These  points  are  the  more  conclusive 
fix)m  the  consideration  that  no  person  has  been  found  who  had 
ever  heard  any  rumor  of  a  marriage  between  the  parents ; 
(3.)  That  the  parents  separated,  if  not  immediately,  at  least 
very  soon,  after  the  birth  of  the  respondent  and  never  lived 
together,  or,  so  far  as  is  known,  ever  saw  each  other  after- 
wards. No  disagreement  is  shown  to  have  arisen  between 
them,  or  any  motive  for  the  separation,  unless  it  was  that  there 
was  no  conjugal  tie  to  bind  them  together;  (4.)  That  the 
respondent  was  wholly  abandoned  by  both  parents  soon  after 
his  birth,  and  was  brought  up,  in  poverty  and  ignorance,  by 
the  charity  of  peasants,  and  his  existence  never  recognized  by 
his  fether,  nor  by  his  mother  until  he  was  twelve  years  old, 
and  he  was  not  reclaimed  by  her  until  two  years  later ;  (5.) 
That,  although  she  admitted  to  some  private  friends  that  he 
was  her  son,  she  gave  out  publicly  that  he  was  only  her 
nephew,  and  refused  to  allow  him  to  call  her  mother,  but  com- 
pelled him  to  address  her  as  his  aunt ;  and  that  she  never 
distinctly  asserted,  even  to  those  to  whom  she  confided  the  fiact 
that  he  was  her  son,  that  she  had  been  married  to  his  fether. 

In  my  examination  of  the  case  I  have  treated  it  as  one 
involving  purely  a  question  of  figwt,  to  be  solved  by  the  appli- 
cation of  the  ordinary  legal  rules  of  evidence.  Thus  viewed, 
it  has  seemed  to  me  that  there  was  no  good  reason  to  believe 
that  the  respondent  was  bom  in  wedlock.  I  have  only  to 
add,  that  there  are  no  artificial  rules  or  presumptions  of  law 
applicable  to  the  case  which  should  prevent  us  from  deter- 
mining it  according  to  the  fact  as,  from  the  evidence,  we  believe 
it  to  be.  JEhere  is,  of  course,  uo  presumption  of  a  mwrri^ 
mgrely  becau8e__it.s  PTiflfaeiice  is  assert^j^  bn^  wh^yfi  a  pftranTi 
18  found  to  be  the  natural  issue^^ajaanjMidjLWoman,  and 
nothinjz;  elsejsjcnbwn  respecting  tl^ftm,  -thajggsumption  is  in^ 
favor  of  legitimacy.  This  ig^  part  ofihg.  -grggt  rule  whidb 
Sresimes  a  usual^nd  ordiuSTy  state  ofjbi"EPi  i^jjiigr^jhAn^ft 
pecuUax  and  exceptiond_oon^ti^ ;  which  supposes  Iggality^ 
rfither  than  cnme,  and  virtue- and  moFaKtj"''padier'than  me 
opposite  qualities ;  which  demands  a  construction  of  evidence, 
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as  well  as  of  written  language,  ut  res  magis  valeai  quam  pereaL 
It  is  also  true^  that  the  amount  of  evidence  to  establish  a  given 
position  is  somewhat  in  proportion  to  the  consequences  which 
are  likely  to  flow  from  a  particular  determination ;  for  no  tri- 
bunal) for  instance,  would  pronounce  a  man  guilty  of  a  capital 
ofience  upon  the  mere  preponderance  of  evidence  which  would 
be  sufficient  to  charge  him  with  a  debt;  and,  in  questions  like 
the  present,  where  a  judgment  in  favor  of  one  of  the  parties 
would  attach  the  stigma  of  ill^timacy  to  another,  the  case 
against  him  must  be  of  a  very  satis&ctory  character.  But 
there  is  not,  even  in  cases  of  acknowledged  filiation,  any  uncon-  / 
trollable  presumption  in  favor  of  marriage  or  legitimacy.  It 
depends  upon  the  &cts  and  circumstances  of  the  particular 
case.  There  is  one  case  where,  for  peculiar  reasons,  the  pre-L 
sumption  is  very  strong :  Thus,  every  child  bom  during  wed-  \ 
lock,  where  there  is  no  physical  incompetency,  is  presumed  \ 
to  be  legitimate ;  and  this  presumption  prevails  even  where  i 
the  parties  are  living  apart  by  mutual  consent  This  was,  at  I 
one  time,  considered  a  conclusive  presumption,  unless  the  hus- 
band was  beyond  sea  at  any  time  during  the  pregnancy  of  his 
wife;  but  the  rule  has  been  reconsidered,  and  it  is  now  held 
that  the  presumption  may  be  repelled  by  evidence  of  the 
strongest  and  most  convincing  kind,  but  not  upon  a  mere 
balance  of  evidence.  {Morris  v.  Davies,  8  Carr.  &  P.,  217 ;  S.  C, 
5  CI.  &  Finn.,  163.)  But  that  case  is  peculiar,  and  is  founded 
mainly  upon  reasons  of  policy :  hence  the  remarks  of  Lord 
Lyndhubst,  in  Morris  v.  Davies,  in  the  House  of  Lords,  quoted 
by  the  Surrogate,  are  inapplicable  in  a  casp  like  the  present, 
in  which  the  question  is  whether  there  was  ever  a  marriage 
between  the  parents.  Again,  in  Piers  v.  Piers  (H.  L.  Cas., 
881),  the  marriage  was  satisfactorily  proved,  and  a  long  coha- 
bitation had  followed,  the  defect  relied  on  being  the  absence 
of  a  license ;  and  the  existence  of  the  paper  was  presumed, 
against  circumstances  of  considerable  weight  against  it 

The  cases  referred  to  by  the  learned  Surrogate  from  the  French 
courts,  if  apposite  to  the  case,  would  not  be  useful  as  prece- 
dents for  our  decision,  for  it  is  perfectly  established  that,  while 
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the  foreign  law  is  resorted  to  in  order  to  ascertain  what  facts 
are  necessary  to  a  legal  marriage  oelebrated  abroad,  .the  eyi- 
dence  upon  which  the  existence  of  these  &cts  is  to  be  ascer- 
tained and  established,  is  to  be  determined  by  the  law  of  the 
forum  where  the  litigation  takes  place.  In  the  cases  from  our 
own  oourts  which  have  been  referred  to  {Fenion  v.  Jieedj  4 
John.,  52 ;  Stcarr  v.  Peck,  1  Hill,  270),  Inarriages  were  pre- 
sumed upon  slight  evidence  where  there  had  been  a  long 
cohabitation  between  the  parties,  though  there  were  some  rea- 
sons for  doubting  whether  an  actual  marriage  had  taken  place. 
I  consider  the  present  case  as  not  affording  such  evidence  as 
has  ever  been  hdd  sufficient  to  establish  a  marriage.  I  am, 
therefore,  in  fevor  of  reversing  the  judgment  appealed  from 
and  that  of  the  Surrogate,  and  of  remitting  the  proceedings 
through  the  Supreme  Court  to  the  Surrogate,  to  be  proceeded 
in  on  the  assumption  that  the  respondent  was  not  bom  in  wed- 
lock and  consequentlj  was  not  legitimate. 

Jakss,  J.,  delivered  an  opinion  to  tne  same  effect^  and 
CoMSTOOK,  Ch.  J.,  concurred. 

Judgment  affirmed. 


Thb  People,  ex  rd.  Bubb,  v.  Zbtst 


23         140 

78  AD'435   ^^^  town  clerk's  minutea  of  the  proceedings  of  a  town  meeting  are  oon- 

elusive.    Parol  evidence  cannot  be  received  to  show  that  the  next  annual 

meeting  was  in  fact  appointed,  by  the  majority  of  the  voters,  to  be  held 

at  a  different  place  than  that  stated  in  the  minutes. 

Though  in  actions  to  try  the  title  to  an  office,  parol  evidence  is,  in  general, 

admissible  to  impeach  the  certificate  of  the  party  holding  it,  an  obstacle 

arising  from  the  averments  contained  in  a  public  record  can,  it  seems,  only 

be  removed  by  a  dh^ect  proceeding  to  correct  the  record. 

Appeal  fipom  the  Supreme  Court.  Action  in  the  nature  of 
quo  warranio,  to  determine  the  title  of  the  defendant,  Zeyst, 
to  the  office  of  supervisor  of  the  town  of  Bleecker,  in  Fulton 
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oounly.  Upon  the  trial  the  plaintiff  proved,  by  the  minutes 
of  the  ai^nual  town  meeting  held  in  the  town  of  Bleecker  in 
1859,  that  the  house  of  S.  S.  Easton,  in  said  town,  was 
appointed  as  the  place  of  holding  the  annual  meeting  for 
the  ^isuing  year.  A  town  meeting  was  held  at  that  house 
on  the  14th  day  of  February,  1860,  pursuant  to  such  ap- 
pointment, and  the  plaintiff,  Burr,  was  then  and  there  elected 
to  the  ofiee  of  supervisor.  If  that  election  was  valid,  ho 
was  unquestionably  entitled  to  the  ofice;  but  it  was  claimed 
by  the  defendant  that  the  minutes,  so  &r  as  relates  to  the 
place  fixed  for  holding  the  election,  were  false,  and  that  the 
place  actually  appointed  was  the  house  of  Michael  Heinz, 
Jr.,  at  which  he  was  chosen  to  the  same  ofice.  The  defend- 
ant offered  oral  testimony  to  prove  these  facts,  which  was 
rejected,  and  the  defendant  took  an  exception.  The  plaintifSi 
had  a  verdict,  subject  to  the  opinion  of  the  court,  which,  at 
general  term,  in  the  fourth  district,  rendered  judgment  in  their 
favor;. and  the  defendant  appealed  to  this  court,  The  ci^ 
was  submitted  on  printed  arguments. 

William  Wait,  for  the  appellant 

Charles  (?.  MyerSy  Attorney-General,  and  L  M.  Dudley^  for 
the  respondents. 

LoTT,  J.  The  citizens  of  the  several  towns  in  this  State, 
qualified  by  the  Constitution  to  vote  for  elective  officers,  are 
by  law  directed  annually  to  assemble  and  hold  town  meetings 
in  their  respective  towns,  at  such  place  in  each  town  as  the 
electors  thereof)  at  such  meetings,  shall,  from  time  to  time, 
appoint;  and,  when  so  assembled,  are  vested  with  the  power 
to  elect  various  town  oflScers:  to  direct  the  raising  of  money 
for  specified  purposes:  to  make  such  prudential  rules  and  regu- 
lations in  relation  to  various  subjects  as  they  may  deem  proper; 
and  with  many  other  important  powers.  Certain  officers  of 
the  town  are  required  to  attend  and  preside  at  every  town 
meeting  held  therein,  and  the  town  clerk  last  before  elected  or 


Digitized  by 


Google 


142  CASES  IN  THE  COURT  OF  APPEALS. 

The  People  «.  Zeysl 

appointed  is  required  to  act  as  clerk  and  keep  faithful  minutes 
of  its  proceedings,  in  which  he  shall  enter  at  length  every 
order  or  direction,  and  all  rules  and  regulations  made  by  such 
meeting;  and,  in  case  of  his  absence,  another  person  is  to  be 
appointed  to  act  as  clerk  by  the  electors  present.  These 
minutes  must  be  subscribed  by  the  presiding  officers  and  clerk, 
and  filed  in  the  office  of  the  town  clerk  within  two  days  after 
the  meeting.  (1  R  S.,  p.  339,  &c.,  §§  1,  5,  6,  9,  11,  14, 15, 19.) 
It  is  also  made  the  duty  of  the  town  clerk,  to  whom  the  cus- 
tody of  all  the  records,  books  and  papers  of  the  town  is  com- 
mitted by  law,  to  transcribe  in  the  book  of  records  of  his  town 
the  minutes  of  the  proceedings  of  every  town  meeting  held 
therein,  and  to  enter  into  such  book  every  order  or  direction, 
and  all  rules  and  regulations  made  by  such  town  meeting  (1 
E.  S.,  p.  350,  §  12) ;  and  it  is  declared  that  copies  of  all  the 
papers  duly  filed  in  the  office  of  the  town  clerk,  and  transcripts 
from  the  book  of  records,  certified  by  him,  shall  be  evidence  in 
like  manner  as  if  the  originals  were  produced.  (Id.,  §  16.) 

It  will  be  seen  from  the  preceding  statement  that,  while  the 
electors  of  the  several  towns  in  this  State  have  many  legisla- 
tive and  other  important  powers  conferred  on  them,  special 
provision  is  carefully  and  sedulously  made  that  feithful  minutes 
in  writing  of  all  their  acts  and  proceedings  shall  be  kept  by 
one  of  their  own  town  officers,  and  officially  authenticated, 
and  then  filed  in  the  office  of  the  town  derk  and  transcribed 
by  him  in  the  book  of  records  of  his  town. 

It  is  shown,  in  the  case  before  us,  that  minutes  of  the  acts 
and  proceedings  of  the  annual  town  meeting  held  in  the  town 
of  Bleecker  in  1859  were  kept  and  authenticated  in  conformity 
with  the  provisions  of  law  to  which  I  have  referred.  They 
were,  therefore,  the  best  evidence  of  what  was  done  at  that 
meeting;  and,  if  they  are  to  control  the  rights  of  the  parties, 
there  is  no  doubt  that  the  relator.  Burr,  was  duly  elected  in 
1860.  The  question  then  recurs,  whether  those  minutes  are 
conclusive  on  the  subject  It  is  a  well  settled  rule  that,  where 
the  law  requires  the  evidence  of  a  transaction  to  be  in  writing, 
oral  evidence  cannot  be  substituted  for  that^  so  long  as  the 
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writiog  exists  and  can  be  produced;  and  this  rule  applies  as 
well  to  the  transactions  of  public  bodies  and  officers  as  to  those 
of  individuals.  (1  Greenl.  Ev.,  §§  86, 470, 479-489, 493 ;  Stark. 
Ev.,  part  IV,  p.  995,  vol.  HI,  Am.  ed. ;  Owings  v.  Speedy  5 
Wheat,  420;  Denning  v.  Bocme,  6  Wend.,  651,  &c.) 

It  is  insisted,  on  the  part  of  the  defendant,  that  this  rule 
does  not  apply  to  a  proceeding  instituted  to  test  the  title  to  an 
elective  office.  It  is  true  that,  in  such  a  proceeding,  it  may  be 
shown,  by  competent  proof,  that  a  person  claiming  an  office 
under  a  certificate  or  declaration  of  election,  although  attested 
in  due  form  of  law,  was  not  in  fact  elected.  Such  a  certificate 
or  declaration  is  not  conclusive,  and  it  may  be  conceded  that 
the  defendant  had  the  right  to  show,  as  claimed  by  him,  that 
the  meeting  at  which  Burr  was  elected  was  not  held  at  the 
place  where  the  electors  at  the  previous  town  meeting  had 
appointed  it  to  be  held ;  but  that  does  not  reach  or  affect  the 
matter  at  issue  in  this  case. 

The  question  is,  not  as  to  the  right  to  prove  the  fact  itself, 
but  as  to  the  right  to  contradict  by  oral  testimony  the  duly 
authenticated  minutes  of  the  town  meeting  as  to  that  fact,  and 
to  show  that  the  place  so  appointed  was  another  and  different 
place  from  that  specified  in  those  minutes. 

No  case  authorizing  such  proof,  or  establishing  a  principle 
by  which  it  is  admissible,  has  been  produced.  A  contrary 
doctrine  was  maintained  by  the  Supreme  Court  of  Massachu- 
setts in  the  case  of  Taylor  v.  Henry.  (2  Pick.,  397.)  There  the 
title  to  the  office  of  town  clerk  in  a  town  in  that  State  came  in 
question.  Taylor  claimed  to  have  been  legally  elected  thereto, 
but  Henry,  the  incumbent  of  the  previous  year,  denied  the 
validity  of  the  election  and  refused  to  surrender  the  records, 
&c.,  appertaining  to  the  office,  and  an  application  was  then 
made  for  a  mandamus  to  compel  such  delivery.  It  appeared, 
by  extracts  produced  firom  the  town  records,  that  the  election, 
under  which  he  claimed,  took  place  at  an  adjourned  meeting 
held  on  the  2d  day  of  March,  1824.  The  day  appointed  by 
law  for  holding  the  annual  town  meeting  was  the  day  previous, 
and  it  was  in  fact  held  at  that  time,  and  certain  persons  were 
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then  elected  to  office.  There  was  no  entry  in  the  minutes  of 
an  adjournment  to  the  day  at  which  Taylor  was  chosen,  or  to 
any  other  time.  Such  an  adjournment  was  deemed  essential 
by  the  court  to  give  validity  to  the  relator's  election ;  and  they 
said :  "  We  thmk  that  fact  must  appear  by  the  recorda  The 
record  of  the  meeting  of  the  2d  March  is  merely  that,  at  an 
adjourned  meeting,  &c.,  without  saying  of  what  meeting  it  was 
an  adjournment.  It  might  have  been  of  a  meeting  in  Febru- 
ary or  any  other  time."  • 

It  was  then  contended  that  parol  evidence  was  admissible  to 
establish  the  fact ;  but  Chief  Justice  Shaw  said :  "  We  do  not 
find  a  case  which  authorizes  the  opinion  that  an  adjournment 
may  be  proved  by  parol  evidence.  It  would  be  dangerous  to 
admit  such  proof.  Suppose  a  town  to  be  very  much  divided. 
It  might  be  hard  to  decide,  without  polling,  whether  a  meeting 
was  adjourned  or  not  We  should  have  honest  and  intelligent 
men  swearing  to  each  side  of  the  question.  If  a  fact  of  that 
kind  can  be  proved  by  parol  evidence,  it  is  difficult  to  see 
why  the  election  of  officers  may  not  be  proved  in  the  same 
manner.  This  goes  to  the  foundation  of  our  system  of  civil 
society.  We  are  obliged  to  come  to  the  conclusion  that  tiiere 
was  no  proof  of  a  legal  meeting  on  the  second  day,  and  that 
the  petitioner  is  not  town  clerk." 

In  that  case,  it  will  be  observed  that  it  was  held  to  be  incom- 
petent to  supply  an  omission  in  the  minutes.  Much  greater  rea- 
son exists  against  the  introduction  of  proof  to  contradict  them. 

Mr.  Starkie,  in  his  valuable  Treatise  on  Evidence,  says : 
"Where  written  instruments  are  appointed,  either  by  the 
immediate  authority  of  the  law  or  by  the  compact  of  parties, 
to  be  the  permanent  repositories  and  testimony  of  truth,  it  is 
a  matter  both  of  principle  and  of  policy  to  exclude  any  inferior 
evidence  firom  being  used  either  as  a  substitute  for  such  instru- 
ments or  to  contradict  or  alter  them:  of  principle,  because 
such  instruments  are,  in  their  own  nature  and  origin,  entitled 
to  a  much  higher  d^ree  of  credit  than  that  which  appertains 
to  parol  evidence :  of  policy,  because  it  would  be  attended 
with  great  mischief  and  inconvenience,  if  those  instruments 
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iipon  whicb  inea's  rigbts  depend  weare  l3ai>Ie  to  be  impeaohed 
and  ccmtroyerted  by  loose  oollateral  evidenoe."  (Starkie,  part 
IV,  p,  996,  vol.  m,  8d  Am.  ed.) 

•  The  reason  of  the  role  applies  inth  greiKt  force  in  tiie  case 
before  ns.  The  minutes  of  town  meetings  oont&in,  as  has  been 
stated,  such  rules  and  regulations  as  maj  hare  been  prescribed, 
and  a  statement  of  all  acts  done  in  exercise  of  the  powers 
delegated  to  them.  In  some  ra^eots  they  4Etre  in  the  nature 
of  legislative  acts,  and  in  others  they  partake  of  the  chaaracter 
of  legislative  journals.  They  extend  to  all  the  citizens  of  the 
towns  infcHsoeation  in  a  oeilxdn  and  definite  form,  and  which 
oould  not  be  attainable  with  any  degree  of  certfanty  by  any 
other  means;  and  if  their  truth  could  be  questioned  in  a 
prooeeding  based  thesreon,  and  eq)edally  by  oral  evidence)  a 
principle  woxdd  be  sanctioned  alike  destructive  of  private 
rights  and  prejudicial  to  the  public  wel&re.  Those  minutes 
are  the  only  evklence  accessible  to  the  inhabitants  generally 
of  what  was  transacted  at  such  meetings.  Many  of  &ke  electors 
m  a  town  at  the  meeting  held  in  one  year,  may  not  have  been 
such  at  that  in  the  year  previous.  Some  may  have  removed 
into  it  from  other  towns,  and  others  may  have  attained  their 
majority  witihin  the  year.  Th^  therefore  could  not  be  pre- 
sumed to  have  had  personid  knowledge  of  the  transactions  eit 
the  previous  town  meeting;  and  it  would  be  extremely  unjust 
to  deprive  tiiem  of  the  rights  and  privileges  which,  according 
to  the  minotes  of  that  meeting  they  were  entitied  to,  by  the 
uncertain  reooUection  of  bystanders.  There  would  foe  no 
safety  in  the  administration  of  public  afiairs,  if  such  a  rule 
were  tolerated.  K  it  should  be  held  allowable  to  show  that 
tiie  place  for  the  election,  as  designated  in  the  town  records, 
was  incorrectly  stated  therein,  it  would  be  equally  admissible 
to  prove  that  the  time  for  holding  such  meeting,  as  contained 
in  the  resolution  ck  the.. board  of  supervisors,  was  incorrect 
The  time  of  holding  an  election  is  as  material  as  the  place. 
Indeed,  I  do  not  see  where  the  limitation  would  be  fixed.  All 
acts  <^  our  legislature  are  required  to  be  passed  by  a  certain 
vote  to  give  iham  vdidity ;  and  if  oral  evidence  can  be  given 
Smtth.— Vol.  IX.  19 
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to  show  that  the  acts  and  proceedings  of  towns,  of  which 
minutes  in  writing  are  required  to  be  kept,  are  not  correctly 
stated  therein,  there  is  no  reason,  in  principle,  why  the  legis- 
lative journals  and  the  laws  themselves  might  not  be*  ques- 
tioned by  proof  of  their  inaccuracy. 

These  considerations  lead  us  to  the  conclusion  that  the  evi« 
dence  offered  and  rejected  in  the  case  before  us  was  properly 
rejected,  and  that  the  judgment  of  the  Supreme  Court  should 
be  affirmed. 

Dekio,  J.  I  am  of  opinion  that  the  proceedings  of  a  tO¥ni 
meeting,  duly  recorded  in  the  minutes  directed  by  statute  to 
be  kept  by  the  clerk,  cannot  be  contradicted  by  parol  evidence. 
The  legislature  has  taken,  as  was  fit,  special  care  to  have  such 
transactions  carefully  entered  and  preserved.  The  town  clerk 
"last  before  elected  or  appointed"  is  to  keep  a  fidthful  minute 
of  the  proceedings,  in  which  he  is  to  enter  at  length  every  order 
or  direction  and  all  rules  and  regulations  made  by  such  meet- 
ing. (1  R  S.,  p.  842,  §  14.)  These  minutes  are  to  be  subscribed 
by  the  derk  and  by  the  presiding  officers  of  the  meeting,  and 
are  to  be  filed  in  the  office  of  the  town  clerk  within  two  days 
after  the  meeting.  (Id.,  p.  848,  §  19.)  The  fixing  of  the  place  at 
which  the  ensuing  town  meeting  shall  be  held,  is  one  of  the 
matters  committed  to  the  determination  of  the  meeting.  (Id., 
p.  889,  §  1.)  In  the  present  instance,  the  minutes,  kept  and 
signed  as  prescribed,  designate  the  house  of  Eastman  as  the 
place  for  holding  the  then  next  annual  town  meeting ;  and  the 
meeting  at  which  the  plaintiff.  Burr,  was  elected  was  held  at 
that  place.  The  defendant  was  chosen  at  a  meeting  held  on 
the  same  day  at  the  house  of  Heinz,  situated  in  another  part 
of  the  town;  and  he  offered  to  prove  by  parol  that  the 
vote  of  the  meeting  of  the  preceding  year  fixed  upon  that  as 
the  place  for  holding  the  meeting.  Our  laws  respecting  the 
loqal  government  of  towns  are  derived  in  great  measure  from 
the  practice  in  New  England,  and  it  seems  to  be  held  there 
that  the  minutes  of  a  town  meeting  cannot  be  proved  or  con- 
tradicted by  parol,    In  Taylor  v.  Henry  (2  Pick.,  897),  the 
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plamtLBTs  right  to  the  judgment  which  he  claimed  depended 
upon  his  being  the  lawful  town  derk  of  one  of  the  towns  in 
Massachusetts.  He  claimed  to  be  elected  at  a  town  meeting 
held  by  adjournment  on  the  second  day  of  March.  The  legal 
day  was  the  first  day  of  March ;  but  the  meeting  had  power 
to  adjourn  to  the  next  day.  There  was,  however,  no  entry  in 
the  proceedings  of  the  first  of  March  of  an  adjournment  The 
court  held  that  parol  evidence  could  not  be  received  to  prove 
the  fact  of  an  adjournment  The  Chief  Justice  (Parkeb)  said 
that  it  would  be  dangerous  to  admit  such  proof.  "  Suppose 
(said  he)  a  town  to  be  very  much  divided,  it  might  be  hard  to 
decide  without  polling  whether  a  meeting  was  adjourned  or 
not^  and  we  should  have  honest  and  intelligent  men  swearing 
to.  each  side  of  the  question.  If  a  fitct  of  this  kind  can  be 
proved  by  parol  evidence,  it  is  difficult  to  say  why  an  election 
of  officers  might  not  be  proved  in  the  same  manner.  This 
goes  to  the  foundation  of  our  system  of  civil  society."  There 
is  a  practice  in  Massachusetts  of  allowing  the  derk  to  amend 
the  record  in  order  to  supply  defects  even  after  a  suit  involving 
a  question  respecting  them  has  been  commenced.  {HartweU  v. 
The  Inhabitants  of  LUOeUni,  18  Pick.,  229 ;  WeUes  v.  BatteOe, 
11  Mass.,  477.)  But  there  was  no  attempt  to  amend  the  records 
now  in  question.  If  parol  evidence  cannot  be  received  to  show 
proceedings  to  have  taken  place  where  the  minutes  are  silent, 
for  a  stronger  reason  the  eflTect  of  an  entry  actually  contained 
in  them  cannot  be  changed. 

It  is  argued  that  because  the  court  can,  in  this  dass  of  actions, 
look  behind  the  written  evidence  of  title  in  order  to  see  whether 
one  daiming  an  office  was  lawftdly  chosen,  the  general  rules  of 
evidence  may  be  dispensed  with  in  relation  to  other  matters  con- 
nected with  the  election.  But  we  think  that  is  not  a  sound  argu- 
ment One  who  is  challenged  for  usurping  an  office  is  bound 
to  show  that  he  was  lawfully  chosen,  and  cannot  altogether 
rely  upon  the  official  canvass  or  the  certificate  of  election. 
The  nature  of  the  proceeding  calls  upon  him  to  maintain  the 
truth  of  what  these  papers  state ;  but,  in  regard  to  preliminary 
and  collateral  matters,  the  ordinary  rules  of  evidence  prevail. 
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I  am  in  &Tor  of  affirming  the  judgment  of  the  Supreme 
Court. 

Selden,  J.,  was  of  the  opinion  that  a  party  interested  in 
removing  an  obstacle  to  the  establishment  of  his  title  to  an 
office,  by  averments  contained  in  a  public  record  contrary  to 
the  facts  of  the  case,  could  proceed  by  mandamus  to  compel 
the  correction  of  the  record,  which  he  supposed  to  be  the  view 
of  the  judges  who  delivered  the  preceding  opinions ;  so  under- 
standing them,  he  agreed  that  the  record  could  not  be  contra- 
dicted by  parol  in  any  other  than  a  direct  proceeding  to  con- 
form its  tenor  to  the  actual  &ct^     All  the  judges  concurring, 

Judgment  affirmed. 


Cobb  t;.  Habmon  et  al. 


The  sureties  iii  a  bond  conditioned  for  the  diligent  prosecution  of  his  appli- 
cation for  a  discharge  by  a  debtor,  under  section  12  of  the  act  to  abolish 
imprisonment  for  debt  and  to  punish  fraudulent  debtors  (ch.  300  of  1831), 
are  liable  although  such  prosecution  &iled  by  reason  of  the  inabiUty  of 
the  Ck>unty  Judge,  before  whom  it  was  to  be  had»  to  discharge  his  duties. 

In  case  of  the  disability  of  a  County  Judge,  before  whom  such  proceeding 
has  been  commenced,  it  may  be  continued  before  the  nearest  County 
Judge  or  Justice  of  the  Supreme  Court 

The  death  of  the  prosecuting  creditor,  after  notice  of  the  debtor's  iqsplioa* 
Hon  for  his  discharge,  does  not  abfMie  the  |Mrooeeding. 

Api^eal  fix>mL  the  Supreme  Court  Action  upon  a  bond 
executed  by  one  Herrick  aud  the  other  defendants  as  his  sure- 
ties, conditioned  that  Herrick  should,  within  thirty  days  fipom 
the  date  thereof^  September  15, 1866,  i^ply  for  an  assignment 
of  all  his  property,  and  for  a  disdiarge  as  provided  in  the  12th 
section  of  the  act  to  abolish  imprisonment  for  debt  and  to 
punish  fraudulent  debtors  (ch.  SOO  of  1881),  and  should  dili- 
gently prosecute  the  same  until  he  obtained  such  discharge. 
The  trif^  was  before  a  referee,  who  found  these  £u:ts:  The 
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plaintifTs  testator,  having  an  unsatisfied  judgment  against 
Herrick,  instituted  proceedings  before  the  Odufaty  Judge  of 
Ontario,  which  resulted  in  the  judge's  deciding  that  Herrick 
had  unjustly  refhsed  to  apply  to  the  payment  of  such  judg- 
ment property  and  rights  in  action,  under  his  control.  To 
avoid  a  commitment  of  Herrick,  the  defendants  executed  the 
bond  above  mentioned.  More  than  fourteen  days  previous  to 
October  11,  1866,  Herrick  verified  his  petition  in  due  form 
befbre  the  County  Judge,  and  served  on  the  plaintiff  a  cop)^ 
thereof  witii  au  account  of  his  creditors,  an  inventory  of  his 
estate^  and  a  notice  that  such  petition  would  be  presented  to  the 
County  Judge  of  Ontario  on  the  11th  day  of  October,  1866. 
On  that  day  the  parties  with  their  counsel  appei^^d  at  the 
office  of  the  County  Judge,  and  Herrick  was  ready  to  prose- 
cute the  proceedings  upon  his  petition  in  good  faith.  The 
judge  was  mot  in  the  county  bttt  was  absent,  and  in  a  state 
of  physical  and  mental  disability  from  intoxication,  so  as  to  be 
unfit  to  discharge  the  duties  of  his  office.  No  justice  of  the 
Supreme  Court  then  resided  in  Ontario  county.  The  pro- 
ceedings were  not  further  prosecuted.  The  plaintiff's  testator, 
who  was  the  sole  prosecuting  creditor,  died  October  4,  1856, 
after  the  service  upon  him  of  Herrick's  petition  and  notice,  and 
before  the  time  for  prosecuting  it  had  arrived.  The  defendants 
insisted  that  by  his  death  all  the  proceedings  abated,  as  well 
tiiose  on  the  original  warrant,  under  which  Herrick  was  brought 
before  the  County  Judge  for  examination,  as  those  on  his  peti- 
tion for  a  discharge^  which  resulted  firom  the  decision  made 
upon  his  examination.  The  referee  reported  in  &vor  of  the 
plaintif&i,  and  the  judgment  thereupon  entered  having  been 
affirmed  at  general  term  in  the  seventh  district,  the  defendants 
appealed  to  this  court  The  cause  was  submitted  upon  printed 
arguments 

jShnith  <k  Lapham^  for  the  appellants. 

Woods  A  Murray^  for  the  respondent 

LoTT,  J.    If  it  be  conceded  that  the  performance  of  the 
condition  of  the  defendants'  bond  became  impossible  by  the 
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non-attendanoe  of  the  County  Judge  at  the  time  and  place 
appointed  for  making  the  application  therein  mentioned,  and 
thereby  agreed  to  be  made,  they  are  nevertheless  liable. 

It  is  a  settled  rule  of  law  that  where  a  party  by  his  own 
contract  absolutely  engages  to  do  an  act,  or  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good  notwithstand- 
ing any  accident  or  other  contingency  not  foreseen  by  or  within 
the  control  of  the  party,  unless  its  performance  is  rendered 
impossible  by  the  act  of  God,  or  of  the  law,  or  the  obligee ; 
but  where  the  law  creates  a  duty  or  charge  and  a  party  is  dis- 
abled firom  performing  it  without  any  defiiult  in  himself  and 
has  no  remedy  over,  then  the  law  will  excuse  him.  • 

This  principle  is  fully  sustained  by  the  leading  case  of  Parct- 
dine  v.  Jane  (Aleyn,  26),  and  also  in  our  own  courts  by  the 
oases  of  Harmony  v.  Bingham  (2  Kern.,  99) ;  Beebee  v.  Johnson 
(19  Wend.,  500);  and  The  PeopU  v.  BarilM  (8  Hill,  571,  and 
the  authorities  therein  cited). 

The  defendants,  in  the  case  under  consideration,  entered  into 
the  bond  of  their  own  volition,  and  as  their  voluntary  act 
The  law  did  not  impose  any  obligation  on  them  to  execute  it 

It  is  true  that  it  was  entered  into  to  relieve  the  defendant 
Herrick  from  the  consequence  of  an  adjudication  made  by  the 
County  Judge,  before  whom  the  proceeding  under  the  act  to 
abolish  imprisonment  for  debt,  and  to  punish  fraudulent  deb^ 
ors,  passed  April  26,  1881,  had  been  instituted  by  Cobb,  the 
obligee  therein.  That  adjudication  had  declared  him  to  be 
guilty  of  a  refusal  to  apply  property  and  rights  of  action  which 
he  had,  to  the  payment  of  a  judgment  recovered  by  Cobb 
against  him;  and  subjected  him  to  imprisonment  in  conse- 
quence thereof.  It  then  became  the  duty  of  the  judge  to 
commit  him  to  the  county  jail,  but  he  had  the  right  to  prevait 
such  commitment  by  doing  either  of  the  following  acts : 

1st  By  payment  of  the  debt  or  demand  claimed,  with  the 
costs  of  the  suit,  and  of  tiie  proceedings  against  him. 

2d.  By  giving  security,  satisfactory  to  the  officer,  that  the 
debt  or  demand,  with  the  said  costs,  should  be  paid  within  sixty 
days,  with  interest 
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8d.  By  delivering  to  the  officer  an^nventoty  of  his  estate 
and  an  account  of  his  creditors,  and  executing  an  assignment 
of  his  property  for  the  purpose  specified  in  the  act ;  and, 

4th.  By  giving  the  bond  now  in  question. 

The  proceeding  was  instituted  for  the  enforcement  of  a  pri- 
vate right  by  the  judgment  creditor,  and  resulted  in  securing 
to  him  a  remedy  vhich  he  did  not  previously  possess. 

It  was  optional  with  the  debtor,  thus  proceeded  against,  to 
permit  the  creditor  to  pursue  that  remedy,  or  at  his  election  to 
deprive  him  of  it,  by  either  of  the  modes  above  mentioned. 
He  elected  to  give  the  bond  in  question,  and  the  appellants, 
who  had  previously  no  connection  or  interest  in  the  transaction, 
became  his  sureties.  It  was  an  act  which  they  were  under  no 
legal  duty  to  perform.  They  thereby  voluntarily  assumed  an 
obligation  which  they  bound  themselves  to  the  creditor  to  dis- 
charge, as  a  substitute  for  the  remedy  which,  in  consequence 
thereoi^  was  taken  away  from  him. 

The  engagement  was  absolute  and  unqualified,  and  has  not 
been  performed.  The  question  is  then  presented,  whether  the 
non-performance  is  excused.  It  is  conceded  that  at  the  time 
of  the  execution  of  the  bond,  there  was  a  County  Judge  resid- 
ing in  the  county  in  which  the  defendant  resided,  and  that  his 
residence  therein  continued  till  after  the  expiration  of  the  time 
within  which  the  application  referred  to  in  the  condition  was 
to  be  made,  and  that  such  initiatory  proceedings  had  been 
taken  and  notice  given  as  was  requisite  for  making  such  appli- 
cation ;  but  the  County  Judge,  on  the  day  designated  for  that 
purpose  as  stated  in  the  finding  of  the  referee,  "  was  not  in  the 
county  but  was  absent,  and  in  fisict  in  a  state  of  physical  and 
mental  incapacity,  so  as  to  be  unfit  to  discharge  the  duties  of 
his  office." 

The  application  consequently  could  not  be  made  to  him  at 
that  time,  and  the  result  was,  that  it  was  never  made.  Do  these 
fiicts  constitute  a  legal  excusQ  ?  They  certainly  do  not  bring 
the  case  within  the  exceptions  above  stated.  The  non-per- 
formance was  not  caused  by  the  act  of  God,  nor  of  the  law, 
nor  of  the  obligee.    It  was  attributable  solely  to  the  defiiult  of 
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the  judge,  resuliang  fix>m  acte  within  his  own  control.  His 
ibsenoe  was  ydiuitary,  aaul  his  inability  or  unfitness  to  dis- 
charge the  duties  of  las  office,  was  in  consequence  of  the  Sree 
indulgence  of  a  deprsfved  appetite.  All  was  the  result  of  his 
own  agency,  and  although  the  defendants  themselves  had  done 
nothing  to  contribute  to  that  result,  and  may  not  have  beeo 
able  in  fact  to  f/r&^%ntt  it,  they  nevertheless,  l)y  obligating  them- 
selves absolutely  ikoLt  ihid  application  should  be  mad^  became 
boundy  not  only  that  the  petition  and  notices  necessary  to  thai; 
end  should  be  served,,  but  also  that  the  requkite  means  to 
make  those  steps  ^ectual  should  be  secured  through  tiie  officer 
of  the  law  appointed  for  that  purpose.  As  a  part  of  those 
means  they  undertook  to  secure  the  attendance  of  the  judge, 
and  so  feur  to  rule  and  govern  him  as  that  he  shouM  not  by  his 
own  acts  and  conduct  disqualify  himself  from  the  discharge  of 
his  official  duiy.  Their  obligation  was  in  this  reject  the 
same  in  principle  as  that  assumed  by  a  party  for  the  fidthful 
discbatrge  of  an  offidal  or  other  duty  by  a  third  party,  and  the 
performanoe  thereof  was  no  more  impossible.  It  is  said  by 
Brian,  Ch.  J.,  that  "there  is  a  diversity  where  a  condition 
becomes  impossible  by  the  act  ef  God,  as  death,  and  where  by 
a  third  person  (or  stwmger),  and  where  by  the  obligor,  and 
where  by  the  obligees ;  the  first  and  last  are  sufficient  excuses 
of  forfeiture,  bat  tiie  second  is  not,  for  in  such  case  the  obligor 
has  undertaken  that  he  can  rule  and  govern  the  stranger,  and 
in  the  third  case  it  is  his  own  act"  (Viner's  Abt^  tit  Condi- 
tions (G.),  pL  19,  citing  Br.  Conditions,  pL  127.) 

It  was  competent,  as  has  already  been  stated,  for  Herrick  in 
the  proceeding  against  him  in  order  to  avdd  his  conmiitment 
to  have  given  security  to  the  satisfiaction  of  the  officer,  before 
whom  it  was  pending,  that  the  debt  or  demand  of  tiie  creditor, 
with  his  costs^  should  be  paid  within  sixty  days,  with-  inter^t 
Suppose  the  defendants,  instead  of  giving  the  bond  they  did; 
had  covenanted  that  such  debt,  or  demand  with  the  costs,  should 
be  paid  by  Herrick  within  the  time  specified,  and  that  at  the 
expiration  thereof  he  had  been  unable  to  make  such  payment, 
would  such  inability  operate  as  an  excuse  for  tiie  non-perform- 
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anoe  of  the  eoyenant?  That  would  not  be  pretended ;  yet  the 
oomplknce  ia  the  last  case  may  have  been  more  difficult  and 
more  impracticable  than  in  the  eaae  under  conskkratioQ.  The 
County  Judge  noight  hare  been  brought  bock  to  the  coun^, 
and  aasnTning  that  he  was  unfit  to  discharge  the  general  duties 
of  his  office,  it  may  not  be  unreasonable  to  presume,  firom  the 
cause  of  such  unfitness^  that  he  might  nevertheless  have  been 
aUe  to  adjourn  the  proceedings ;  indeed^  his  abe^!ice  from  the 
county,  and  his  disability  too,  might  possibly  have  been  pre- 
vented by  proper  precautionary  measures  or  otherwise.  At  all 
events,  th^^  is  nothing  to  show  that  it  was  absolutely  or  physi- 
cally impossible  to  have  secured  his  attendance  and  action. 

It  has  already  been  remarked  that  the  bond  iii  question  was 
executed  to  relieve  Herrick  fipom  commitment  to  prison,  and 
that  the  creditor  was  thereby  deprived  of  a  valuable  remedy 
then  available  to  him,  and  which  he  did  not  previously  pos- 
sess ;  and  I  will  here  add,  that  the  same  law  which  authorized 
the  exeention  of  such  bond  for  the  attainment  of  the  object, 
also  provided  that  whenever  it  became  forfeited  by  the  non- 
performance of  the  condition  thereof,  the  plaintiff  should  be 
entitled  to  recover  thereon  the  amount  due  to  him  on  the  judg. 
ment  ia  the  original  suit,  instituted  against  the  defendant  giving 
such  bond.  (§  18.) 

Its  effect  was  therefore,  as  stated  by  the  referee,  an  agree- 
ment to  pay  the  debt,  with  a  provision  that  payment  might  be 
avoided  or  rather  that  the  bond  should  be  deemed  satisfied, 
if  the  judgment  debtor  did  certain  things.  He  fisuled  to  do 
them.  There  was  no  contingency  provided  for,  and  although 
it  is  true  that  the  obligors  could  not  qualify  their  obligation, 
for  the  reason  that  it  was  prescribed  by  the  law,  yet  they  did 
the  same  thing  in  substance  as  if  they  had  entered  into  any 
other  absolute  engagement  without  any  qualification,  because 
the  execution  of  it  in  the  form  so  prescribed  was  an  act  entirely 
voluntary  on  their  part,  and  not  in  discharge  of  any  legal  duty 
or  obligation  imposed  or  charged  on  them.  There  is,  therefore, 
no  reason  why  the  obligors  should  not  be  held  liable  to  the 
same  extent  as  if  the  bond  had  been  made  on  terms  and  condi- 
Smra.— Vol.  IX.  20 
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tions  dictated  by  themselves,  independent  of  any  legal  proceed- 
ings ;  and,  under  the  rule  of  liability  to  which  I  have  referred 
their  bond  must  be  deemed  forfeited,  and  they  have  become 
chargeable  with  the  legal  consequences  of  such  forfeiture. 

In  the  case  of  Harmony  v.  Bingham  {supra)^  it  was  held  by 
this  court  that  a  party  who  failed  to  perform  a  contract  for  the 
transportation  of  merchandise  from  New  York,  and  the  deli- 
very thereof  at  Independence,  in  Missouri,  within  twenty-six 
days,  in  consequence  of  a  detention  occasioned  by  an  unusual 
freshet,  which  rendered  a  public  canal,  upon  which  the  goods 
were  intended  to  be  transported  a  part  of  the  distance,  impassa- 
ble, was  nevertheless  liable.  The  extent  of  the  rule  is  there 
discussed,  and  the  case  of  Beebee  v.  Johnson  {supra)  was  cited 
with  approbation.  In  that  it  was  decided  that  the  defendant, 
who  had  covenanted  that  he  would  perfect  in  England  a  patent 
right  granted  in  this  country,  so  as  to  ensure  to  the  plaintijQf 
the  exclusive  right  of  vending  the  article  patented  in  the  pro- 
vinces of  Upper  and  Lower  Canada,  was  not  excused  from 
performance,  although  it  appeared  that  the  power  of  granting 
exclusive  privileges  of  this  kind  appertained  not  to  the  mother 
country,  but  to  the  provinces,  and  that  they  were  never  granted, 
except  to  the  subjects  of  Great  Britain  and  residents  of  tiie 
provinces,  and  could  not  be  granted  to  either  the  plaintiff  or 
the  defendant,  as  both  were  citizens  of  this  country.  Chief 
Justice  Nelson,  in  giving  the  opinion  of  tiie  court,  says :  "  If 
the  covenant  be  within  the  range  of  possibility,  however  absurd 
or  improbable  the  idea  of  the  execution  of  it  may  be,  it  will 
be  upheld ;  as  where  one  covenants,  it  shall  rain  to-morrow,  or 
that  the  Pope  shall  be  at  Westminister  on  a  certain  day ;  to 
bring  the  case  witiiin  the  rule  of  dispensation  it  must  appear 
that  the  thing  to  be  done  cannot  by  any  means  be  accomplish- 
ed;  for  if  it  is  only  improbable  or  out  of  the  power  of  the 
obligor,  it  is  not  in  law  deemed  impossible."  He  then  said: 
"  The  fulfillment  in  tiiis  case  cannot  be  considered  an  impossi- 
bility within  the  above  exposition  of  the  rule,  because,  for  any- 
thing we  know  to  the  contrary,  the  exclusive  right  to  make, 
use  and  vend  the  machine  in  the  Canadas,  might  have  been 
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secured  in  England  by  act  of  Parliament  or  otherwise ;  at  least 
there  is  nothing  in  all  this  necessarily  impossible." 

There  is  no  difference  in  principle  between  those  cases  and 
the  one  under  consideration. 

I  have  so  &r  considered  the  case  upon  the  assumption  that 
the  application  before  the  County  Judge  was  necessarily  termi- 
nated by  his  failure  to  attend  at  the  time  and  place  designated 
for  bearing  it,  and  that  the  proceedings  could  not  be  con- 
tinued before  another  of&cer ;  but  such  is  not  the  fact  It  is 
expressly  provided,  by  section  51,  of  2  Revised  Statutes,  page 
284,  under  the  title  "general  provisions  concerning  courts  of 
record,  and  the  powers  and  duties  of  certain  judicial  officers," 
that>  "  in  case  of  the  death,  sickness,  resignation,  removal  from 
office,  absenoefrom  ihetxmnty  of  his^residenoecT  o(^ 
any  officer  before  whom  any  special  proceedings  authorized  by 
any  statute  may  have  been  commenced,  and  where  no  express 
provision  is  made  by  law  for  the  continuance  of  such  proceed- 
ings, the  same  may  be  continued  by  the  successor  in  office  of 
such  officer,  or  by  any  other  officer  residing  in  the  same  county, 
who  might  have  originally  instituted  such  proceedings;  or  if 
there  be  no  such  officer  in  the  same  county,  then  by  the  nearest 
public  officer  in  any  other  county  who  might  have  originally  had 
jurisdiction  of  the  subject  matter  of  such  proceedings,  if  such 
matter  had  occurred  or  existed  in  his  own  county."  It  is  con- 
ceded that  there  was  no  other  officer,  residing  in  the  same 
county  in  which  the  County  Judge  before  whom  these  pro- 
ceedings were  instituted  resided,  who  was  competent  to  act;  and 
there  can  consequently  be  no  doubt  (as  there  was  sufficient 
time  for  that  purpose  left)  that  they  might  have  been  continued 
before  the  nearest  County  Judge  or  any  other  officer  autho- 
rized to  act  in  such  case  in  any  other  county,  unless  an  express 
provision  was  otherwise  made  by  law  for  the  continuance 
thereo£ 

It  is  insisted,  on  behalf  of  the  appellants,  that  the  act  of  1881, 
above  referred  to,  makes  such  provision  by  section  19.  That 
section  declares  that  the  general  provisions  applicable  to  the 
proceedings  under  the  several  articles  of  the  first  title,  of  chap- 
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ter  fiye,  of  tiie  seoond  part  of  the  Beyised  Statutes,  and  which 
are  contained  in  the  seventh  article  of  the  said  title,  shall  be 
deemed  to  apply  to  proceedings  in  said  act  directed,  so  &r  as  the 
same  are  not  inconsistent  with  the  provisions  of  the  said  act 
itself,  and  it  is  said  that  a  mode  is  provided  by  those  provisions, 
to  use  the  language  of  appellant's  counsel,  for  '^  a  continuance 
of  the  proceedings  by  the  successor  in  office,  or  by  any  other 
officer  t7i  the  same  county  who  might  have  originally  instituted 
such  proceedings  (§  6),  and  if  there  be  no  competent  officer 
in  the  same  county,  then  any  judge  of  the  County  Courts  may 
attend  and  adjourn  the  proceedings  to  the  next  Court  of  Com- 
mon Pleas,  to  be  held  in  the  same  county,  and  the  said  court 
shall  proceed  therein."  (§  6.) 

Assuming  that  those  sections  were,  by  the  effect  of  said  doo- 
tion  19,  originally  applicable  to  a  case  like  this,  they  cannot 
apply  now,  for  the  reason,  that  by  a  change  in  the  organiza- 
tion of  the  County  Courts  since  the  passage  of  those  provi- 
sions and  that  act,  there  is,  as  is  well  said  by  the  counsel,  ^'  but 
one  judge  ci  the  County  Courts  in  each  county."  There  was 
consequently  no  competent  officer  or  judge  within  the  meaning 
of  sections  5  and  6,  by  whom  the  proceedings  could  have  been 
continued  or  adjourned,  and  as  it  is  not  claimed  that  any  other 
special  provision  applicable  to  the  case  exists,  it  follows  that 
the  general  statute  above  cited  applies,  and  that  the  proceedings 
might  have  been  continued  under  that  But  a  more  decisive 
and  effective  reason,  for  holding  that  this  statute  does  so  ap* 
ply,  is  that  the  sections  6  and  6  referred  to  do  not  contain 
such  general  provisions  as  are  contemplated  by  said  section 
19.  They  relate  only  to  specific  proceedings  commenced  under 
the  first,  second,  third,  fourth  and  fiAh  articles  of  that  title,  and 
have  no  ap{dication  to  the  sixth  article  nor  to  any  other  pro- 
ceedings. The  rsferee  therefore  correctly  decided  that  the 
omission  of  Herrick  to  proceed  under  that  statute  was  without 
legal  excuse,  and  that  there  was  a  want  of  due  diligence  on 
his  part 

The  appellants'  counsel  has  raised  and  discussed  another 
point  which  remains  to  be  noticed.    It  is  that  "  the  death  of 
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Cobb,  the  sole  prosecuting  creditor,  after  the  service  on  him  of 
Herrick's  petition  and  notice,  and  before  the  time  of  prosecut- 
ing it  had  arrived,  abated  not  only  the  proceeding  commenced 
by  the  service  of  Herrick's  petition  and  notice,  but  also  the 
proceeding  which  Cobb  commenced  against  him  by  warranty 
which  was  not  then  finally  determined."  That  question  has 
been  so  ably  and  well  discussed  by  the  referee,  that  it  is 
deemed  unnecessary  to  consider  it  at  length.  It  is  sufficient 
to  say  that  the  proceedings  as  commenced  by  warrant,  were 
terminated  by  the  adjudication  made  thereon  by  the  judge,  and 
the  subsequent  execution  of  the  bond  given  by  the  defendants. 
From  that  time  Herriok  became  the  actor.  The  law  gave  him 
the  right  to  make  application  for  the  relief  contemplated  by 
the  petition  and  notice,  and  prescribed  the  mode  in  which 
it  should  be  made.  His  action  was  entirely  independent  of 
and  beyond  the  control  of  Cobb,  until  the  appearance  of  the 
parties  before  the  judge.  His  death  certainly  did  not  prevent 
the  application ;  and  that  application,  as  has  been  shown  by  the 
referee,  was  not  such  a  proceeding  as  could  be  abated  by,  or 
in  consequence  o^  such  death.  It  was  in  the  nature  of  a  pro- 
visional remedy  after  final  judgment  in  a  suit,  and  not  a  new 
suit.  The  authorities  cited,  to  show  that  at  common  law,  the 
death  of  a  sole  plaintiff  before  final  judgment  abated  the  suit, 
are  inapplicable  to  such  a  proceeding. 
The  judgment  must  therefore  be  affirmed,  with  costs. 

Jahes,  J.,  concurred;  Comstock,  Ch.  J.,  Denio and  Hoyt, 
Js.,  not  agreeing  that  the  bond  was  forfeited  had  there  been  a 
failure  in  the  legal  arrangements  or  officers  necessary  to  enable 
the  debtor  to  prosecute  his  application,  were  for  affirmance  on 
the  ground  secondly  discussed  by  Lott,  J. ;  Selden  and  Davies, 
Js.,  diflsentod,  and  VUbos^  J^  expressed  no  opinion. 

Judgment  affirmed. 


Digitized  by 


Google 


158 


CASES  IN  THE  COURT  OF  APPEAIS. 


Diokins  «.  The  New  York  Central  RaUroad  Compaaj. 


23    158 
L164  150 


DiCKiKs  V.  The  New  York  Central  Eailroad  Company. 


Where  a  husband  brings  an  action  as 'administrator  of  his  wife,  for  the 
damages  resulting  from  her  death  by  the  negligence  of  the  defendant^  he 
can  recover  only  for  the  pecuniary  injury  sustained  by  her  next  of  kin. 
The  value  of  her  services  to  him  does  not  enter  into  the  estimate  of 
damages  and  evidence  thereof  is  inadmissible. 

Appeal  fix>m  the  Supreme  Court  Action  under  the  sta- 
tute by  the  administrator  of  Sarah  Diddns,  deceased,  for  the 
damages  sustained  by  her  next  of  kin  from  the  causing  of  her 
death  through  the  negligence  of  the  defendant's  seryants.  The 
complaint  averred,  that  the  plaintiff  was  the  husband  of  Mrs. 
Dickins,  and  alleged  damages  fipom  being  deprived  of  her  ser- 
vices and  assistance  in  the  management  of  his  domestic  affiurs. 
It  appeared  upon  the  trial  that  the  deceased  left  no  children, 
father  nor  mother.  Her  next  of  kin  were  two  brothers  and  a 
married  sister.  Evidence  was  received,  under  exception  by 
the  defendant,  tending  to  prove  that  the  services  of  the  deceased 
in  the  superintendence  and  management  of  the  dairy  upon  her 
husband's  farm,  on  which  there  were  ihirty-seven  cows,  were 
quite  valuable.  The  plaintiff  had  a  verdict  and  judgment^ 
which  having  been  affirmed  at  general  term  in  the  sixth  district^ 
the  defendant  appealed  to  this  court 

Sidney  T.  Fairchtldj  for  the  appellant 

Ira  Harris,  for  the  respondent 

Denio,  J.  The  only  question  which  we  have  found  it  neces- 
sary to  consider  in  this  case,  is  whether  the  plaintiff  was  entitled 
to  recover  damages  on  account  of  the  pecuniary  iujuries  re- 
sulting to  him  from  the  death  of  his  wife.  This  question  was 
raised  on  the  trial  by  the  objection  made  to  the  evidence  by 
which  the  nature  of  her  services  in  the  plaintiff's  business  was 
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shown.  The  defendant's  counsel  objected  to  that  evidence,  but  it 
was  received  by  the  judge,  the  question  as  to  its  competency 
being  reserved  for  the  time.  At  the  dose  of  the  plaintiflfs 
evidence  the  question  was  considered,  and  the  judge  decided, 
that  the  testimony  was  competent  and  admissible,  and  the  de- 
fendant's counsel  excepted  to  the  ruling.  The  evidence  thus 
received,  showed  that  the  plaintiff  carried  on  a  dairy  fistrm,  and 
that  the  deceased,  his  wife,  had  a  charge  of  the  business, 
and  rendered  services  to  him  therein.  This  evidence  was  imma- 
terial, unless  the  loss  of  service  of  the  deceased  was  a  proper 
element  of  damages,  in  case  the  plaintiff  should  recover.  The 
jury  would  moreover  naturally  infer  from  the  decision  holding 
it  to  be  competent,  that  the  fEU^ts  which  should  be  disclosed, 
were  proper  to  be  taken  into  consideration  in  estimating  the 
damages. 

The  section  of  the  statute  which  relates  to  the  subject  declares, 
that  the  amount  to  be  recovered  in  this  class  of  actions  shall  be 
for  the  "  exclusive  benefit  of  the  widow  and  next  of  kin  "  of  the 
deceased ;  and  that  the  jury  "  may  give  such  damages  as  they 
shall  deem  a  fjEur  and  just  compensation,  not  exceeding  five 
thousand  dollars,  with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death  to  the  wife  and  next  of  kin  of  the 
deceased  person."  (Laws  of  1849,  p.  888,  §  1.)  It  thus  appears 
that  the  money  to  be  recovered  is  not  for  the  benefit  of  the 
estate  generally,  and  that  it  does  not  become  assets,  to  be  ad- 
ministered according  to  the  general  law  of  distributions.  And 
the  ground  upon  which  the  damages  are  to  be  estimated,  is 
not  the  detriment  which  the  estate  of  the  deceased  has  suffered 
from  the  wrongful  act  of  the  defendant,  in  causing  his  death, 
but  the  pecuniary  loss  which  certain  parties  connected  with  him 
by  the  ties  of  marriage  and  consanguinity  have  sustained  on  that 
account  It  is  the  pecuniary  injury  resulting  to  the  wife  and 
next  of  kin  which  is  to  be  estimated;  but  the  injury  to  the 
husband,  ¥^hen  it  is  the  wife  whose  death  has  been  caused  by 
the  defendant's  act,  is  not  spoken  of  as  a  ground  of  damagea 
And  the  husband  is  not  embraced  within  the  description  of 
next  of  kin  of  his  wife.    Husband  and  wife,  as  such,  are  not 
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of  kin  to  each  other  in  a  legal  sense,  and  the  hosband  cannot 
take  under  a  settlement  Umited  to  the  next  of  kin  of  his  wife. 
(TFott  V.  WaUf  3  Ves.,  Jr.,  244,  and  note  a,  in  Soganer's  ed.; 
Garriek  v.  Lard  Oamden,  14  id.,  872 ;  2  Kent's  Com.,  186,  6th 
ed.) 

The  action  is  a  peculiar  one,  depending  entirely  upon  the 
statute  and  it  seems  to  us  quite  clear  that  a  compensation  for 
the  husband's  loss  of  service  cannot  be  embraced  in  the  dama- 
ges. The  judgment  must  therefore  be  reyersed,  and  there 
must  be  a  new  trial 

Mason,  J.,  dissented;  Cosibtock,  Oh.  J.,  and  Loir,  J.,  did 
not  sit  in  the  case. 

Judgment  reversed,  and  new  trial  ordered. 


The  Buffalo  Savings  Bane  v.  Nbwton  et  oL 

An  order  setting  aside  a  sale  in  a  foredosore  suit^  though  made  on  a  sum- 
marj  appiication  in  an  action :  assuming  the  yalidily  of  the  judgment: 
final ;  and  affecting  a  substantial  right,  is  one  resting  in  the  discretion  of 
the  court  below,  and  is  not  appealable  to  this  court 

Motion  to  dismiss  an  appeal  The  action  was  brought  in 
thj8  Supreme  Court  to  foreclose  a  mortgage  executed  by  one 
Fredrick  Qeib  to  the  plaintifl^  on  which  about  $480  was  due 
at  the  time  of  the  c(nnmencement  of  the  action.  The  usual 
judgment  of  foreclosure  and  sale  was  obtained,  which  was 
placed  in  the  hands  of  the  sheriff  of  Erie  county  to  be  execu- 
ted ;  and  on  the  28th  June,  1880,  he  sold  the  premises  at  public 
sale,  and  the  same  were  purchased  by  Stephen  M.  Newton,  as 
the  highest  bidder,  for  $668.96,  and  the  sheriff  executed  to  him 
a  conyeyance  pursuant  to  the  sale.  A  motion  was  made  at 
q>ecial  term,  on  beiialf  of  two  of  t^e  defendants,  Philip  A. 
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Smith  and  Benjamin  E.  Anstin,  Jr.,  to  set  aside  the  sale,  which 
was  opposed  by  Newton,  the  purchaser:  but  the  court  made 
an  order  that  the  sale  be  set  aside  and  the  biddings  reopened ; 
that  the  purchaser  deliyer  the  deeds  to  the  sheriff  and  that  he 
destroy  them  and  pay  back  the  money  received  from  the  pur* 
chaser:  and  that  the  county  derk,  in  whose  office  the  deeds 
were  recorded,  make  a  memorandum  in  the  records,  referring 
to  the  order.  A  resale  was  ordered ;  Smith  and  Austin  were 
required  to  pay  the  costs  of  the  motion,  and  to  deposit  $200  as 
security  that  the  lands  should  produce  on  the  second  sale  as 
large  a  sum  as  they  sold  for  cm  the  first  one.  The  order  was 
affirmed  at  the  general  term,  and  then  Newton  appealed  here 
finom  the  order. 

The  affidavits  on  which  the  motion  was  made  showed  that 
Smith  and  Austin  were  respectively  interested  in  the  equity  of 
redemption  of  the  mortgaged  premiaesy  and  that  one  of  them, 
Smith,  had,  pending  the  advertisement,  paid  and  taken  from  the 
plaintiff  an  assignment  of  the  judgment  ci  foreclosure  and  of 
the  mortgage,  intending  to  protect  himself  by  becoming  a  pur- 
chaser at  the  sale;  but  that,  from  forgetfulness,  he  had  neglected 
to  attend  on  the  day  of  sale,  and  that  no  person  representing 
the  owners  of  the  equity  of  redemption  had  attended.  It  was 
further  shown  that  the  mortgaged  premises  were  worth  $4,000. 

W,  Dorskeimerj  for  Smith  and  Austin,  iiasisted  that  an  appeal 
would  not  lie  from  an  order  of  this  character ;  and  he  referred 
to  Hazdton  y.Wakeman  (3  How.,  357X  and  Waieman  v.  Pnc€ 
(8  Ciomst,  884). 

WtUiam  H.  Greene^  for  the  purchaser. 

Dbnio,  J.  The  order  was,  no  doubt,  one  made  in  the  course 
of  a  summary  application  in  an  action  after  judgment;*  and  its 
object  was  not  to  question  or  impeach  the  judgment^  in  the 
sense  of  the  cases  in  which  an  appeal  from  certain  orders  has 
been  d^ed  for  that  reason.  Indeed,  Ae  order  assumed  the 
validity  of  the  judgment  Moreover,  the  order  was  final,  within 
Smith.— Vol.  IX.  21 


Digitized  by 


Google 


168  CASES  IN  THE  COURT  OF  APPEALS. 

Briggs  V.  Bergen* 

the  meaning  of  section  11  of  the  Code ;  and  in  one  sense  it 
affected  a  substantial  right  Neverthelees,  it  was  not  an  order 
from  which  an  appeal  will  lie  to  this  court  It  rested  purely 
in  the  discretion  of  the  court  to  grant  or  refuse  it  The  point 
is  entirely  settled  by  the  cases  in  this  court  referred  to  by  the 
counsel  for  Smith  and  Austin.  HasseUon  y.  WakeTnan,  was  an 
appeal  from  an  order  granting  a  motion  to  open  the  biddings 
at  a  master's  sale.  The  appeal  was  dismissed,  on  the  ground 
that  it  would  not  lie  fix)m  an  order  of  that  character.  In  Wake- 
man  v.  Price,  the  appeal  was  from  an  order  vacating  a  receiver's 
sale  of  a  large  amount  of  real  estate  in  the  city  of  New  York, 
which  had  been  sold  at  prices  fisur  below  its  value.  The  pur- 
chaser appealed  here,  but  the  appeal  was  dismissed,  with  costs, 
on  the  ground  that  the  granting  of  the  order  was  a  matter  of 
&vor,  resting  in  the  discretion  of  the  court 
The  present  appeal  must  be  dismissed. 

AH  the  judges  concurring, 

Appeal  dismissed. 


Bbiqos  €t  al  v.  Bsbgsk. 


No  appeal  Kee  to  this  court  from  an  order  striking  out  an  answer  as  sham 

or  irrelevant 
A  frivolous  answer  is  not  struck  out  but  remains  upon  the  reoord.    Where^ 

therefore,  it  was  stated  in  the  order  appealed  from,  that  the  answer  was 

stricken  out  as  "sham,  frivolous  and  false/'  the  inference  is  that  it  must 

have  been  treated  as  sham,  and  not  as  frivolous. 

MonoN  to  dismiss  an  appeal  from  an  order  made  at  general 
term  in  the  Supreme  C!ourt,  affirming  an  order  made  at  special 
term,  striking  out  an  answer  as  sham,  frivolous  and  feJse. 
Under  which  of  these  categories  the  answer  was  held  to  come 
ia  the  court  below,  did  not^  it  would  seem,  appear  from  the 
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papers  used  cm  the  motion  in  this  conrt,  otherwise  than  by  an 
inference  firom  the  terms  of  the  order  appealed  fionu 

Oeorge  Brown^  for  the  motion. 

Christopher  French^  opposed. 

Seldbn,  J.  The  practice  in  r^ard  to  fiiyolons  answers, 
demurrers  and  replies  is  r^ulated  by  section  247  of  the  Ckxie, 
which  provides  that  the  party  aggrieved  may  apply,  npon  a 
notice  of  five  days,  to  a  judge  out  of  court,  for  judgment,  and 
that  "judgment  may  be  given  accordingly."  The  frivolous 
pleading  in  such  cases  is  not  stricken  out,  but  remains  upon 
the  record,  and  becomes  a  part  of  the  judgment-rolL  An 
appeal  may  be  taken  from  the  judgment  in  such  cases,  frx>m 
the  special  to  the  general  term,  and  from  thence  to  the  Court 
of  Appeals.  But  the  manner  of  dealing  with  sham  and  irrele- 
vant answers  is  entirely  diflferent  Section  152  of  the  Code 
provides  that  "sham  and  irrelevant  answers  may  be  stricken 
out  on  motion,  and  upon  such  terms  ss  the  court  may  in  their 
discretion  impose."  In  these  cases  the  obnoxious  pleading  is 
stricken  out,  and  is  no  longer  part  of  the  record.  The  suit  is 
left  in  the  same  condition  as  if  no  answer  had  been  put  in ;  aiid 
where  the  time  for  answering  has  expired,  when  the  order  to 
strike  out  is  made,  and  no  terms  are  imposed  by  the  order,  the 
plaintiff  obtains  judgment  as  for  want  of  an  answer.  In  such 
cases,  no  appeal  will  lie  from  the  judgment,  it  having  been 
obtained  through  the  default  of  the  defendant  An  appeal, 
however,  may  be  brought  from  the  special  to  the  general  term 
from  the  order  to  strike  out  the  answer,  under  subdivision  8 
of  section  849  of  the  Code,  as  the  order  clearly  involves  a 
substantial  right  But  there  seems  to  be  no  provision  for 
bringing  such  an  order  by  appeal  to  this  court  It  is  clearly 
not  within  the  second  or  third  subdivisions  of  section  11  of  the 
Code,  as  it  is  not  an  order  which  determines  the  action,  nor  is 
it  made  in  a  summary  proceeding  after  judgment  K  it  could 
GOQie  here  at  all,  it  must  be  under  subdivision  1,  upon  the 
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ground  that  the  appeal,  althotigli  in'tentis  firom  the  order,  ia 
virtually  an  appeal  firom  the  judgment.  It  may  be  said  that 
the  judgment,  although  in  form  a  judgment  by  default,  is,  in 
reality,  a  judgment  consequent  upon  the  decision  of  live  court 
upon  the  motion  to  strike  out,  and  hence  is  appealable.  But 
the  order  to  strike  out  does  not  direct  a  judgment,  nor  does 
judgment  follow  necessarily  upon  it  The  party  may  still 
anawer,  notwithstanding  the  order,  if  the  time  for  answering 
hsB  not  expired,  or  he  may  i^Iy  for  ^d  obtain  leave  to 
«iswer,  where  it  has.  If  he  chooses  to  omit  this,  and  to  tesort 
to  his  appeal  to  the  general  term,  he  must  abide  the  oonse^ 
quences  of  his  election.  There  is  no  mode,  therefore,  in  which 
ike  question  arising  upon  an  answer  alleged  to  be  sham  or 
irrelevant  can  be  brought  to  this  court  In  the  present  case, 
although  the  terms  of  the  order  are,  that  the  answer  is  stricken 
out  as  sham,  fiivolous  and  Mse,  yet  it  could  not,  as  we  have 
seen,  be  stricken  out  as  frivolous;  and,  hence,  theinferencj^  is, 
that  it  must  have  beeii  stricken  out  as  sham. 

It  necessarily  follows  that  no  appeal  will  Ue  to  this  court; 
and  the  respondent's  motion  must  therefore  be  granted,  with 
$10  costs. 

Motion  granted. 


Whttb,  Eeceiver,  &c.,  v.  Anthony. 

Where  an  appeal  is  dismissed  in  this  court  with  costs,  general  costs  follow 
whether  the  appeal  be  fix)m  an  order  or  a  judgment  AH  appeals  here 
stand  on  the  same  footing. 

MonoN  for  the  correction  of  the  remittitur  which  had  been 
sent  down  upon  the  decision  in  this  caae,  which  was  similar  to, 
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and  ieoeired  the  same  dispontion  with,  that  in  Brigga  v.  Vanr 
cUfibwgh  (22  N.  7.,  467). 

jE  R  ifyga^  fbn  motion. 

6^.  T.  Jbhmon^  opposed. 

Bt  thb  CoUBis-LotT)  J.  The  i^peal  in  tihis  cftse,  hanng 
been  taken  firom.  an  order  of  the  Supreme  Oourt^  afiEecting  a 
qn/eslion  of  praetice  merel  j,  waa  disnuased  with  costs  at  a  pre- 
vious term  of  this  oourt,  after  the  questi<»i  inTolved  had  been 
submitted  ft»r  decisicHi  on  the  m^ts,  upon  the  grovnd  that  the 
order  was  not  appealable.  The  remittitur  haa  been  sentdown 
to  the  Supreme  Court,  and  filed  in  the  proper  office.  In  that^ 
it  is  stated  to  haye  been  adjudged  bj  this  court  that  the  appeal 
be  ''  dismissed  with  costs." 

A  motion  is  now  made  that  the  remittitur  be  eocrected,  and 
that  the  amount  of  costs  to  be  paid  in  this  court  be  fixed  tfaereiiot, 
and  that  the  s^me  be  chsirgeable  only  upcm  the  fund  reprer 
sented  by  the  plaintiff^  *'  on  the  ground  that  this  r^nittitur  hy 
mistake  does  not  define  the  amount  of  costs  to  be  paid^  and 
omits  to  charge  the  same  ocilj  upcm  the  fond  represented  by 
the  plaintiff" 

It  is  conceded  by  the  appellant  that  this  court  intended  to 
allow  the  respondent  his  costs  on  the  dismissal  of  the  appeal ; 
but  it  is  insisted  that  the  costs  on  a  motion  only,  and  not  the 
general  costs  on  an  appeal,  can  be  allowed,  and  that  the  amount 
of  those  costs  should  ba^e  been  fixed  imd  stated  in  the  remit- 
titur. 

Thia  rtew  of  the  question  is  erroneona 

Appeals^may  be  taken  to  this  court  fix)m  certain  orders  made 
by  the  Supreme  Court,  as  well  as  from  their  judgments;  and 
no  distinction  is  made  by  the  Code  between  the  two  daases  of 
appeals  in  the  allowance  of  costs.  The  provision  regulating 
them  is  generaL  It  allows."to  either  party,  on  appeal  to  the 
Court  of  Appeals^  before  aigumeit,  $25,  and  for  argument 
lea"  (§807,  sub.  6.) 
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A  different  rule  prevails  in  relation  to  appeals  from  orders 
at  special  term  to  the  general  term  of  the  Supreme  Court  An 
express  exception  to  the  allowance  of  general  costs  in  such 
cases  is  made  in  subdivision  6  of  the  same  section.  It  ia  thereby 
declared,  that  there  shall  be  allowed  to  "  either  party,  on  appeal, 
except  to  the  Court  of  Appeals,  and  except  in  the  cases  mentioned 
in  section  849,"  certain  specified  sums.  Those  cases  are,  appeals 
from  a  designated  class  of  orders  made  at  special  term,  or  bja 
single  judge  of  the  same  court,  or  by  a  county  judge.  This 
exception  in  relation  to  appeals  in  the  Supreme  Court,  and  the 
omission  of  it  in  this  court,  manifests  an  intention  to  place  all 
appeals  brought  here  on  the  same  footing.  At  all  events,  no 
distinction  is  made  between  them.  There  is,  therefore,  no 
ground  for  the  allegation  of  a  mistake  in  the  remittitur  in 
respect  to  the  direction  as  to  costs. 

The  other  branch  of  the  application,  which  seeks  that  the 
costs  be  chargeable  only  upon  the  fund  represented  by  the 
plaintiff  cannot  be  entertained.  Assuming  that  the  e£fect  of 
the  judgment,  as  contained  in  the  remittitur,  is  to  charge  the 
costs  on  the  appellant  personally  (but  as  to  which  we  express 
no  opinion),  there  is  no  all^ation  that  the  judgment  is  not  in 
&ct  conformable  to  the  decision  actually  made.  That  decision 
cannot  be  changed  on  this  application. 

The  motion  must^  therefore,  be  denied. 


BowEBS  V.  TaluIadqe. 


Where  the  retam  to  an  appeal  served  on  the  respondent  is  imperfeot^  his 
remedy  must  be  sought  by  a  special  motion  to  the  court  Rule  7,  which 
allows  the  entry  of  a  oommon  order  dismissing  the  appeal,  applies  only 
where  there  is  an  entire  omission  to  serve  a  copy  of  the  return  within 
the  proper  time. 

Motion  to  set  aside  an  ex  parte  order  diflmismng  an  appeal 
The  appeal  was  taken  April  12,  1860.  Printed  copies  of  the 
Case  were  served  upon  the  respondent's  attorney,  May  18, 1860. 
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On  the  28th  May,  1860,  the  respondent's  attorney  served  the 
notice  under  Bule  7,  requiring  service  of  a  copy  of  the  return. 
The  defect  in  the  Case,  as  it  had  been  previously  jserved,  was 
the  omission  of  copies  of  the  opinions  delivered  in  the  court 
below,  at  the  special  and  general  terms.    The  appellant's  attor 
ney  was  ignorant  that  any  written  opinions  had  been  delivered. 
Upon  learning  the  fiict  that  such  opinions  had  been  delivered, 
the  appellant's  attorney  procured,  printed  and  served  copies  of 
such  opinions — shaving  obtained  an  order  allowing  him  addi 
tional  time  for  that  purpose.    The  respondent's  attorney,  con* 
ceiving  that  the  Case  could  not  be  served  in  fragments,  after 
waiting  for  the  expiration  of  the  time  limited  by  the  rule  for 
serving  copies  of  the  Case,  entered  an  ex  parte  order  dismiss 
ing  the  appeal    The  respondent  moved  to  set  aside  this  order, 

Richard  Ooodnum^  for  the  motion. 

Amasa  J.  Parker^  opposed. 

By  the  Ooxjbt.  The  motion  must  be  granted.  The  prac- 
tice is  well  settled  that  where  an  imperfect  Case  has  been 
served  and  the  respondent  desires  that  it  should  be  amended, 
he  must  apply  to  the  court  by  motion  upon  notice.  He  is 
at  liberty  to  dismiss  the  appeal  by  ex  parte  order,  under  Bule 
7,  only  where  there  is  a  total  fidlure  to  serve  any  Case  within 
the  time  required. 
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STATE   OF    NEW  YORK, 

June  Term,   1801. 


In  ths  Matter  of  thb  Attaohmsnt  against  Edward  and 
AuausT  BoNNAFFB,  Non-resident  Debtors. 

Uinder  the  prooeedhigs  against  a  non-reaident  debtor,  all  creditors  at  the 
time  of  iflstiing  the  first  warrant  of  attaohment  against  hiniy  are  entitled 
to  come  in  and  share  in  the  distribution  of  his  estate,  whether  thej  be 
residents  or  not  residents  of  this  State  or  the  United  States^  and  without 
regard  to  the  place  where  the  debt  was  contracted. 

Soeh  right  is  not  divested  by  the  creditor's  being  a  party  to  a  caneordai 
or  conqpositioa  with  creditors,  made  in  fVanoe,  where  the  debtor  resided, 
and  confirmed  by  its  judicial  tribunals,  which  proyided  that  the  debtor 
shoidd  be  free  in  his  person  and  his  property. 

Whsterer  may  be  the  effect  of  such  a  ooneordai  in  respect  to  the  fiiture 
aofuWtions  of  tfie  delbtor,  it  does  not  disdiarge  the  cHiim  of  any  crecfitor 
to  share  in  the  ezistkig  property  of  the  debtor. 

It  seems  that  proceedings  under  the  French  bankrupt  system^  never  effect 
the  absolute  discharge  of  the  debtor,  but  that  its  extent  depends  t^n 
the  interpretation  of  the  oompodtion  between  him  and  the  creditors* 

On  tiie  petition  of  Claudius  Doid^a  citizen  of  the  State  of 
New  York,  on  attachmeiil  under  part  n  chapter  y,  tide  I,  artiele 
SioTB.— YoL.  IX.  22 
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I  of  the  Revised  Statutes  of  this  State  (2  R  S.,  p.  8),  was 
issued  on  the  10th  of  December,  1847,  to  the  sheriff  of  New 
York,  against  Edward  BonnafiK  and  August  BonnafiK,  non- 
resident debtors,  composing  the  firm  of  Bonnaff<$  &  Company, 
citizens  and  residents  o^  and  doing  business  at  Havre  in 
France.  Such  proceedings  were  had  therepn  that  trustees  were 
appointed,  who  proceeded  to  collect  and  realize  the  assets  of  the 
non-resident  debtors  attached  within  this  State;  and  in  compli- 
ance with  the  requirements  of  the  statute,  the  trustees  gave 
notice  requiring  all  the  creditors  of  such  debtors  to  deliver  to 
them  their  respective  accounts  and  demands.  Such  demands 
against  the  estate  of  the  debtors  were  adjusted  by  the  trus- 
tees. 

In  respect  to  certain  French  creditors,  this  state  of  fects  was 
proved  before  the  trustees :  On  the  80th  of  November,  the 
Messrs.  BonnafES  were  adjudged  "en/iiKife"  [declared  bank- 
rupt] by  the  Tribunal  of  Commerce  in  Havre,  and  provisional 
receivers  [syndics]  of  their  estate  were  appointed.  The  re- 
ceivers proceeded  to  convert  the  assets  of  the  BonnaflESs  into  cash, 
and  soon  learned  from  their  agent  in  New  York  of  the  attach- 
ment issued  in  this  State.  In  May,  1848,*  the  receivers  con- 
vened the  creditors  and  made  a  report  of  their  proceedings, 
which  included  a  statement  of  the  pendency  of  the  proceed- 
ings on  attachment  in  New  York.  The  BonnaflGSs  made  to  the 
assembled  creditors  (fifty -two,  a  majority  in  number,  and  hold- 
ers of  more  than  thiee-&urths  of  tihie  debts  of  the  insolvents), 
a  proposition  "to  be  entirely  acquitted  and  discharged  by  mak- 
ing surrender  to  them  of  their  assets,  as  wdl  in  the  States 
of  America^  and  particularly  in  the  United  States  of  America 
and  in  Mississippi  [fftic],  as  in  Continental  France  and  its  colo- 
nies, and  other  places  whatsoever."  The  creditors  present^ 
with  the  approbation  of  the  receivers  and  of  the  supervisory 
judge  {Juge  Oommissaire]^  accepted  the  proposition,  and  the 
judge  thereupon  drew  up  an  agreement  in  writing  [oono(>rdai\j 
which  was  signed  by  all  the  creditors  present  Its  terms  are 
sufficiently  stated  in  the  following  opinion.  This  conoordat 
was  confirmed  by  the  Tribunal  of  Commerce  of  Havr^  on  the 
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28d  of  May,  1848,  and  was  declared  obligatory  upon  all  the 
creditors,  subscribers  or  non-subscribers,  as  well  as  those  whose 
claims  had  been  proven  and  registered,  as  those  whose  claims 
had  not  been  proven  or  registered. 

Gaims  were  presented  to  the  trustees  under  the  attachment, 
amounting  to  about  $876,000.  Of  these,  $478,000  was  due  to 
creditors  in  France,  and  on  debts  contracted  there :  $158,000 
was  due  to  creditors  residing  in  the  United  States,  who  had 
proved  their  debts  undjsr  the  proceedings  in  France,  and  had 
received  dividends  there:  $89,000  was  due  to  creditors  residing 
in  the  United  States,  who  had  not  proved  their  debts  or  re- 
ceived any  dividend  in  France,  and  $61,000  was  due  to  French 
creditors  who  had  not  proved  their  debts  or  received  any  divi- 
dend in  France.  The  trustees  decided  that  all  the  creditors, 
whether  residing  in  this  State  or  elsewherey  and  whether  or 
not  they  had  miade  themselves  parties  to  the  proceedings  in 
France,  were  entitled  to  prove  their  debts,  and  receive  divi- 
dends, charging  those  who  had  received  any  payment  from 
the  assets  of  the  BonnaflFfe  in  France,  with  the  sum  so  received 
as  so  much  money  paid  to  them  on  account  of  the  dividends 
to  be  declared  by  the  trustees,  so  that  all  the  creditors  who 
proved  their  debts  should  share  equally  in  the  entire  estate 
and  assets  wheresoever  administered.  The  trustees  adjusted 
the  debts  and  declared  a  dividend  upon  this  basis. 

The  creditor  taking  out  the  attachment  objected  to  such 
adjustment,  upon  two  grounds :  First  That  the  trustees  erred 
in  allowing  the  accounts  and  demands  against  the  estates  of 
the  non-resident  debtors,  due  and  owing  to,  and  held  by  credi- 
tors residing  out  of  the  State  of  New  York.  Second.  That 
th^y  also  erred  in  allowing  the  accounts  and  demands  of  cre- 
ditors, citizens  and  residents  of  the  Kingdom  of  France,  and  of 
such  American  creditors  as  had  proved  their  debts  and  received 
dividends  under  the  proceedings  in  France. 

On  motion  to  the  Supreme  Court  at  special  term,  to  correct 
the  decisions  of  the  trustees  in  these  two  particulars,  their  ac- 
tion was  affirmed,  and  on  appeal,  at  the  general  term  the  order 
of  the  special  term  was  also  affirmed.    From  this  order,  tho 
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executor  qf  tl^e  oro^itoi-  t<^g  on%  the  attaQimieiQt  appealed  to 
thi^  co^rt, 

Stephen  P.  Naah^  for  Uie  appellant 

Jeremiah  Laroque^  for  the  re^ndents. 

Dayisi^  J.  But  f  wo  questions  are  presented  for  oox  eonsi* 
deration  on  tbifl  appeal:  I.  Wheth^  the  creditoip  of  the  non* 
resident  debton  residing  out  of  the  State  of  Kew  Yoirk,  are 
entitled  to  share  or  partidpate  rateably  with  those  creditors 
residing  within  this  State,  in  the  distribution  of  the  fond  in 
the  hands  of  the  trustees.  IL  Whether  the  creditors,  citiEens 
and  residents  of  the  Kingdom  of  France,  who  became  parties 
to  the  proceedings  had  there  on  the  fidlure  of  the  non-resident 
debtors,  or  were  bound  by  those  proceedings,  or  who  have 
participated  in  the  dividends  declared  and  paid  under  and  in 
puFsuance  of  them,  have  thereby  forfeited  or  lost  the  right  to 
participate  or  share  in  the  funds  held  by  the  trustees  in  this 
State.  It  will  be  most  convenient  to  consider  these  questions 
in  the  order  they  are  presented. 

The  provisions  of  our  statutes  regulating  the  prooeedings  of 
the  assignment  of  the  estates  of  non-resident,  absoonding, 
insolvent  or  imprisoned  debtors,  are  found  in  diapter  Y,  title 
I,  article  I,  part  n,  of  the  Revised  Statutes  (2  R.  a,  p.  8> 
Title  I,  is  subdivided  into  eight  articles.  Article  I  treats  of 
the  attachment  against  absconding,  concealed  and  ncm-resident 
debtors.  Article  II,  of  attachments  against  debtors  confined 
for  crimes.  Article  m,  of  voluntary  assignments  made  pur- 
suant to  the  application  of  an  insolvent  and  his  creditoi9. 
Article  IV,  of  proceedings  by  creditors,  tp  compel  a88ignmenl3 
by  debtors,  imprisoned  on  execution  in  civil  causey  ArtideY, 
of  voluntary  aasignmenjs  by  an  insolvent,  for  the  purpose  of 
exonerating  his  person  from  imprisonment  Article  YI,  of 
voluntary  assignments  by  a  debtor  imprisoned  in  execution  in 
civil  causes.  Article  YIL,  general  provisions  applicaUe  to 
proceeding  under  the  several  preceding  articles,  or  some  of 
them.  And  article  Vlil,  of  the  powers,  duties  and  obliga- 
ti<ms  of  trustees  and  assignees  under  this  title. 
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In  proceedings  under  the  first  article,  the  appfication  &fr  the 
attachment  eaii  only  be  made  by  &  creditor  residing  within 
this  State,  or  by  a  creditor  residing  elsewhere,  upon  a  contract 
made  in  this  State,  ot  upoh  a  judgment  rendet^  within  this 
State,  01*  upoti  a  judgment  render^  in  another  State  upon  k  con- 
tract mddd  in  tbiB  State.  (|§  1-8,  p.  8.)  Such  demand,  if 
the  application  is  made  by  one  creditor,  ttiust  amount  to  $100 
or  upwards;  if  by  two,  to  $150  or  upwards,  and  if  by  three 
to  $200  ot  upwards.  (§  8.)  Section  87  (p.  8)  provides,  that 
after*  stich  application  shall  have  been  made,  any  other  Credi- 
torj  of  such  debtot,  having  a  demand  against  stich  debtor,  what- 
ever may  be  its  amount,  may  file  with  the  officer  who  issued 
the  attachment,  an  affidavit  specifying  the  amount  of  such  in- 
debtedness, and  a  petition  stating  the  desire  of  such  ^editor  to 
be  deemed  an  attaching  creditor.  And  section  88  (p.  9)  de- 
clares, that  upon  filing  such  affidavit  and  petition,  such. credi- 
tor shall  in  all  tespects  be  deemed  to  be  an  attaching  creditor, 
and  entitled  to  the  same  benefits  and  advantages,  and  subject 
to  the  same  responsibilities  and  obligations  as  the  creditor  who 
originally  procured  the  attachment  By  section  54  (p.  11) 
it  is  provided,  that  every  debtor  against  whom  any  warrant  of 
a^ta^famelit  shall  have  been  issued,  may,  at  any  time  before'the 
appointment  of  trustees  a«  therein  provided,  apply  to  the  officer 
issuing  the  warrant  to  discharge  the  same.  And  by  section  55, 
as  amended  (p.  12),  upon  such  application  stich  debtor  or  his 
agent  is  required  to  execute,  and  deliver  to  the  officer,  a  bond  to 
the  creditors  prosecuting  the  attachment,  in  a:  penal  sum  double 
the  amount  of  the  debts  sworn  to  by  such  creditors,  with  such 
sureties  as  shall  be  approved  of  by  the  officer,  conditioned  that 
they  will  pay  to  each  attaching  creditor  the  amount  ju^y  due 
and  owing  by  such  debtor  to  him,  when  he  became  ati  attaching 
creditor,  on  aocoiint  of  any  debt  so  Claimed  and  sworn  to  by 
him,  with  interest;  and  if  given  in  a  proceeding  against  a  non- 
resident debtor,  it  shall  also  contain  a  condition,  if  anything 
was  due  to  such  creditor,  the  said  debtor  will  pay  to  every  such 
creditor  the  costs  atid  disbursements  incurred  in  obtaining  such 
attachment  and  the  proceedings  thereon.    Section  56  (p.  12) 
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provides,  that  upon  such  bond  being  executed  and  delivered, 
the  said  officer  shall  thereupon  discharge  such  warrant  of 
attachment 

From  the  preceding  provisions  it  is  apparent  that  the  appli- 
cation for  the  warrant  of  attachment  could  only  be  made 
by  a  resident  of  this  State,  or  by  a  non-resident  having  a 
demand  which  arose  within  this  State.  The  first  restriction 
has  been  enlarged  by  a  subsequent  section  of  article  seventh 
of  the  same  title  (§  9,  2  B.  S.,  p.  86),  which  provides,  that 
creditors  residing  out  of  this  State  and  within  the  United  States, 
may  petition  and  unite  in  any  petition,  in  the  same  manner  as 
resident  creditors,  under  either  of  the  preceding  articles.  It  is 
therefore  incontrovertible,  that  the  application  for  an  attach- 
ment may  be  made  by  any  creditor  residing  within  the  United 
States  having  a  demand  of  the  requisite  amount  And  the 
language  of  the  statute  is  equally  plain,  that  after  the  attach- 
ment has  been  issued,  any  other  creditor,  without  any  qualifi- 
cation as  to  residence  or  the  amount  of  his  demand,  may  come 
in  and  avail  himself  of  the  benefits  of  the  attachment,  and  put 
himself  in  aU  respects  in  as  favorable  position  as  the  original 
attaching  creditor.  We  thus  perceive  that  the  legislature, 
for-  reasons  doubtless  entirely  satisfectory,  placed  restrictions 
and  qualifications  upon  those  who  might  initiate  within  this 
State  the  proceedings  against  non-resident  debtors.  The 
restrictions  imposed  were  that  the  attaching  creditor  should 
be  a  resident  within  the  United  States,  and  that  the  amount 
due  by  the  debtor  to  the  attaching  creditor,  or  creditors  unitedly, 
should  be  of  the  amount  specified  in  the  statute.  But  no  such 
restriction  as  to  residence,  or  limitation  as  to  amount,  is  found 
in  the  provision  permitting  any  other  creditor  of  such  debtor 
to  come  in  and  avail  himself  of  the  benefits  of  the  attachment. 
The  legislature  have  thrown  the  door  as  wide  open  as  possible, 
by  declaring  that  any  other  creditor,  whatever  may  be  the 
amount  of  his  demand,  may  participate  in  the  benefits  of  the 
attachment 

This  view  is,  I  ^  think,  greatly  strengthened  by  the  other 
provisions  of  the  statute,    Section  58  (p,  X2)  declarea,  that  if 


Digitized  by 


Google 


ALBANY,  JUNE,  1861.  175 

Matter  of  Bonnmffd 

the  debtor,  against  whom  the  attachment  has  been  issued,  shall 
not  appear  and  satisfy  his  creditors  (that  is,  those  who  may 
Lave  made  themselves  parties  to  the  proceedings  against  him), 
and  if  the  warrant  shall  not  have  been  discharged,  the  officer, 
at  the  expiration  of  three  months  from  the  time  limited  by  the 
notice  required  to  be  given,  diall  nominate  and  appoint  three 
trustees  for  all  the  creditors  of  such  debtor.  The  powers, 
duties  and  obligations  of  the  trustees  are  prescribed  in  article  8 
of  said  title.  (2  R  S.,  p.  89.)  By  subdivision  8,  of  section  7, 
they  are  to  settle  all  matters  and  accounts  between  such  debtor, 
and  his  debtors  or  creditors;  and  by  section  8,  immediately 
upon  their  appointment,  they  shall  give  notice  thereof  and  re- 
quire (by  sub.  8)  all  the  creditors  of  such  debtor  to  deliver  their 
respective  accounts  and  demands  to  the  trustees,  or  one  of  them. 

Section  19  provides,  that  if  any  controversy  shall  arise  be- 
tween the  trustees  or  any  other  person  in  the  settlement  of  any 
demands  against  such  debtor,  the  same  may  be  referred  as 
therein  provided.  Section  27  declares,  that  within  fifteen 
months  from  the  time  of  their  appointment,  the  trustees  shall 
call  a  general  meeting  of  the  creditors  of  such  debtor,  and  sec- 
tion 28  enacts  that  at  such  meeting,  all  accounts  and  demands, 
against  the  estate  of  the  debtor,  shall  be  &irly  adjusted,  and 
the  amount  of  moneys  in  the  hands  of  the  trustees  declared. 
Section  88  provides,  that  the  trustees  shall  distribute  the  money 
in  their  hands,  among  all  those  who  shall  have  exhibited  their 
claims  as  creditors,  and  whose  debts  have  been  ascertained,  'pro 
rata ;  and  the  only  qualification  or  restriction  as  to  those  to 
whom  payment  is  thus  to  be  made,  is  contained  in  subdivision 
1  of  this  section,  which  declares  that  the  payment  or  distri- 
bution is  to  be  among  those  who  were  creditors  at  the  time  of 
issuing  the  first  warrant  of  attachment 

By  section  41,  it  is  provided  that^any  creditor  who  shall 
have  neglected  to  deliver  to  the  trustees  an  account  of  his  de- 
mand, before  the  first,  second,  third  or  other  dividend,  and 
shall  deliver  it  before  the  second  or  other  dividend,  shall  receive 
the  sum  he  would  have  been  entitled  to  on^any  former  divi- 
dend, before  any  distribution  to  other  creditors. 
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Thia  examination  of  the  provisions  of  the  statutes  cannot 
fSul  to  oarry  conviction  to  the  mind,  that  if  the  legislature  in* 
tended  to  exclude  creditors  residing  without  the  United  States, 
from  participating  in  the  distribution  of  the  assets  of  their 
debtor  seized  by  virtue  of  this  act^  they  omitted  to  give  expres- 
sion to  such  int^tion.  The  language  used  conveys  preciselj  and 
distinctly  the  opposite  idea.  We  have  already  seen,  that  any 
creditor  having  a  demand  to  any  amount  may  come  in  and 
have  the  full  benefit  of  the  proceeding,  in  the  same  manner  as 
if  he  had  been  originally  the  attaching  creditor.  The  trustees, 
when  appointed,  are  the  trustees  for  all  the  creditors  of  the 
debtor.  How  can  they  be  trustees  for  all,  when  we  are  asked 
to  say  that  *  all'  means  only  a  certain  class,  and  that  dassis  to 
be  determined  by  locality?  In  many  instances,  the  exclusion 
of  all  creditors,  who  only  were  competent  to  initiate  the  attach- 
ment proceeding,  would  operate  to  the  full  payment  of  the 
attaching  creditor,  and  the  return  to  the  debtor  of  perhaps,  a 
large  portion  of  his  estate;  and  the  great  bulk  of  his  creditors 
would  have  to  stand  idly  by  and  witness  the  statute  wrested 
to  the  perpetration  of  a  great  wrong.  "All  the  creditors  of  such 
debtor  "  must  be  held  to  mean  just  what  its  language  imports. 

Again,  the  trustees  are  to  settle  all  matters  and  accounts  be- 
tween such  debtor  and  his  creditors.  Not,  as  it  is  argued, 
between  the  debtor  and  such  of  his  creditors  as  reside  within 
the  United  State&  Such  a  settlement  could  not  be  of  all  mat^ 
ters  and  accounts  between  the  debtor  and  his  creditors.  In 
many  cases,  upon  this  construction,  it  must  necessarily  be  (^  a 
very  small  fracti(m. 

The  trustees  are  to  require  all  the  creditors  of  the  debtor  to 
deliver  to  them  their  respective  accounts  and  demands  against 
the  debtor.  It  seems  superfluous  to  argue  that  all  the  creditOTs 
does  not  mean  all — every  one,  located  anywhere^  having  a  de- 
mand against  the  debtor.  The  statute  says  the  trustees  shall 
give  the  notice  requiring  all  the  creditors  of  the  debtor  to  deliver 
to  them  their  respective  demands.  The  creditors,  in  compli- 
ance with  this  requirement  of  the  trustees,  deliver  in  their 
respective  demands,  and  then  the  trustees,  instead  of  doing 
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whftt  the  law  itetjuines— fedjust  and  settle  tte^  claims — toe 
called  upon  to  institati^  an  inquiTj  ao^  to  the  r^dence  of  tiid 
tespective 'creditors,  and  the  claims  of  all  such  as  testd^  out  of 
the  limits  of  the  Unitecl  Stated  krd  to  be  ejected.  Sutely,  if 
the  legislature  had  intended  this  they  would  have  said  thd  no- 
tice  should  b^  to  the  creditoiis  rerndin^  t^ithin  the  tJnited 
States,  tod  not  to  all  the  creditors  of  the  non-fefiident  flebtdh 
It  is  utineceSdary  to  say,  thiat  no  warrant  for  such  a  proceeding 
is  ftmild  in  the  statute^  and,  to  ike  honor  o^  bur  legislature  be 
it  said,  that  no  language  used  by  theih  can  be  ^rv6rM  to 
work  sufch  injustice. 

Again,  the  trustees  ate  to  call  a  general  meeting  6f  th^  credi- 
tors of  the  debtor,  at  which  all  accounts  and  demands  against 
the  debtor  are  to  be  adjusted.  How  6ould  tiie  ineeting  be 
general  if  it  is  to  be  confined  to  a  particular  class,  tiio^  only  of 
a  particular  locality,  and  perhaps  few  in  number?  One  of 
the  definitiotii^  of  the  word  general,  i^,  common  to  many  ot  the 
gteafcest  number.  Another  is,  having  a  relation  to  aO,  ^mmon 
to  the  whole.  (Webei  tKci)  At  this  meeting  all  accounts  and 
demands  against  the  debtor  which  have  been  presented  t6  the 
trustees  are  to  be  adjusted.  The  direction  of  the  statute 
is  not  confined  to  those  accounts  and  demands  due  and  bmng 
to  reeidentd  of  the  United  States,  but  to  all,  meaning  the  whole, 
the  accounts  of  all  who  claimed  to  be  creditors.  The  only  res- 
triction, as  before  observed,  which  ifce  legislatuite  in  terms  have 
thought  proper  t6  place  upon  the  elaiin^  Of  the  Creditors,  who 
are  to  participate  in  the  dividend,  is  that  the  payment  is  to  be 
among  those  who  were  creditors  at  the  time  the  firist  attach- 
ment was  issued.  Socpr^asvo  unius  est  exclusio  dlteriuSy  is  a  sotmd 
and  fiuniKai'  maxim,  and  its  application  may*  With  ^eat  pro- 
priety be  here  invoked.  "We  find  a  ftirther  pr<Msion  that  any 
creditor,  who  shall  have  lieglected  to  deliver  in  his  ^icc6tiiit  in 
time  fdft  the  first  of  any  Other  dividend,  does  not  by  sueh  neglect 
lo«e  his  right  to  participate  in  the  fund,  but  may  come  ill.  It 
is  any  creditor,  who  is  thus  protected  by  the  statute — not  the 
creditor  of  any  particular  class  or  locality,  but  any  creditor  of 
the  debtor.  It  seems  to  me,  that  it  is  therefore  clear  beyond 
Surra.— Vol.  IX.  28 
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any  serious  doubt,  that  the  legislature  did  not  intend  to  confine 
the  creditors  who  were  to  come  in  and  share  in  the  distribution 
of  the  debtor's  estate,  found  and  attached  within  this  State,  to 
those  who  "may  be  residents  of  this  State  or  of  the  United 
States. 

What  just  motives  of  public  policy  would  induce  a  legisla- 
ture to  adopt  such  a  rule  of  action  ?  It  is  well  known  that 
located  in  this  State  is  the  great  conmiercial  city  of  the  Union, 
where  is  transacted  business  with  foreigners  to  the  amount  of 
millions  annually.  Persons  engaged  in  importations  from 
Europe  often  have  all  the  debts  owing  by  them  due  to  persons 
residing  there,  and  the  whole  estate  of  the  debtor  is  located 
here.  The  property  represented  by  their  debts  finds  its  way 
here,  and  such  a  state  of  things  exists  as  that  it  may  be  subject 
to  attachment,  the  debtor  being  absent,  absconding  or  con- 
cealed. He  may  owe  debts  here,  contracted  outside  of  his 
business,  as  surety,  or  otherwise,  and  the  creditor  residing  here 
takes  the  property  by  virtue  of  his  attachment,  and  appro- 
priates it  exclusively  to  the  payment  of  his  debt,  in  full ;  and 
the  foreign  creditor,  who  has  parted  with  his  property,  never 
having  received  a  cent  for  it,  is  to  stand  quietly  by  and  see 
it  thus  appropriated,  and  such  a  wrong  perpetrated.  The 
establishment  of  such  a  principle  wotdd  be  a  fetal  blow  to  the 
commercial  prosperity  of  our  great  city,  to  its  commerdal 
honor  ^ad  integrity ;  would  be  revolting  to  the  moral  sense  of 
our  business  community.  I  have  no  little  gratification  in  find- 
ing that  the  laws  of  this  State  do  not  compel  this  court  to  lend 
its  sanction  or  its  aid  to  such  flagrant  injustice.  Equality  is 
equity ;  a  just  and  equal  distribution  of  the  assets  of  a  debtor, 
is  what  these  statutes  contemplate,  and  what  is  consistent  with 
all  our  notions  of  honor  and  justice.  The  State  does  not  lend 
its  process  or  its  power  to  seize  the  property  of  absent  debtors 
for  the  exclusive  benefit  of  our  own  citizens.  It  takes  .charge 
of  it,  in  the  first  instance,  to  preserve  it  for  creditors,  and  to  oom- 
.pel  the  debtor  to  appear  here  and  liquidate  their  demand.  If 
he  does  not  do  it  within  such  time  as  the  law  deems  reasonable, 
then  competent  and  proper  persons  are  appointed  to  take 
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charge  of  the  attached  property,  and  convert  it  into  money, 
and  make  just  and  equal  division  and  distribution  thereof 
among  his  creditors.  The  law  makes  the  same  disposition  of 
,  the  estates  of  intestates  found  within  this  State.  They  are 
administered  upon,  and  the  debts,  if  any,  owing  by  the  intes- 
tate, are  paid  without  any  reference  to  the  residence  of  the 
creditor. 

It  is  to  be  inferred  from  an  examination  of  the  reports  of 
the  revisers,  when  submitting  chapter  V  to  the  legislature, 
that  their  attention  was  called  to  the  feet  that  only  a  certain 
class  of  creditors  might  initiate  the  attachment,  or  become 
attaching  creditors,  while  the  language  used  in  the  Bevision  of 
1813,  and  that  used  by  them,  permitted  all  the  creditors  to  par- 
ticipate in  the  distribution  of  the  funds  realized  fit)m  the  attached 
estate.  By  section  28  of  the  act  for  relief  against  absconding  and 
absent  debtors  (1 R  L.,  p.  183),  every  debtor  who  resided  out  of 
this  State,  and  was  indebted  within  it,  was  rendered  liable  to  have 
his  property  attached.  In  commenting  upon  this  statute,  the 
Supreme  Court,  in  Fitzgerald^s  case  (2  Caines,  318),  who 
was  an  absent  debtor,  and  the  attachment  had  been  taken  out 
by  a  creditor  residing  abroad,  say :  "The  23d  section  confines 
this  remedy  to  the  estates  of  debtors  who  reside  out  of  this 
State  and  are  indebted  within  it.  By  this  mode  of  expression 
we  understand  that  the  debt  must  be  due  to  a  person  residing 
within  the  State,  and  not  to  a  stranger  who  may  be  here  tran- 
siently. It  is  very  well  to  give  our  own  citizens  a  remedy 
over  the  property  of  their  absent  debtors,  but  it  would  be 
harsh  and  impolitic  to  extend  this  remedy  to  strangers,  who 
might  pursue  the  property  here  for  the  sole  purpose  of  seizing 
it,  and  by  this  means  drive  its  owner  to  a  settlement  on  very 
unequal  terms,  or  compel  him  to  litigate  in  a  distant  forum, 
when  perhaps  both  the  parties,  residing  near  each  other,  ought 
possibly  to  be  left  to  apply  to  the  tribunals  of  their  own  coun. 
try."    This  case  was  decided  in  1805. 

In  1826  the  case  of  Caldwell,  an  absconding  debtor,  came- 
before  the  Supreme  Court.  (5  Cow.,  293.)  He  fled  from  his 
creditors  in  Paisley,  Scotland,  and  came  to  the  city  of  New 
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ITork,  wheie  lie  poncealed  himself.  A  creditor  from  Scotlapd 
cf^i^e  ^ere  and  took  put  an  attachment  against  him  as  an 
absconding  debtor.  It  was  moved  to  superspde  it,  on  the 
ground  that  foreign  creditors  were  not  within  the  statute,  and 
the  case  of  ^tzg^rald,  an  absent  debtor,  w^  icited  to  sustain 
the  mption.  But  the  cpur^  denied  the  motion,  holding  that  th^ 
court,  in  deciding  that  case  must  have  overlooked  the  20th  seor 
tion  of  |;h0  act  of  ^818  (1  B,  L,,  p.  162),  whict  decUred  that 
any  creditor  residing  out  of  this  State  should  be  deemed  ^ 
pr^tor  within  thiof  act,  and  that  his  attorney  might  ^  fpi'  him 
in  the  sanae  m^^i^er  as  if  h^  were  personally  present 

The  next  c^  w^iph  came  before  the  ^uprei^e  Court,  was 
that  of  ex  parte  Schroeckr  (6  Cow.,  603),  an  absei^t  debtor. 
His  prppeity  was  attached  at  the  instance  of  a  creditor  resid* 
ing  in  Hamburg,  and  the  attachment  was  superseded  qj\  the 
ground  thfkt  Shrpeder  never  hi^ving  been  withi^  thi^  3tate, 
was  not  indebted  withii^  this  State. 

The  revisers,  in  submitting  their  report  to  the  l^i&latuie,  in 
their  revision  of  these  acts  say,  in  reference  to  section  first 
(w^iich  was  enacted  i^  the  precise,  words  ap  drawi^  by  them), 
that  it  embraces  sections  I  and  23  (1  R  Li.,  p.  167),  and  was 
drawn  to  conform  to  the  decision  in  6  Cowen,  603.  These 
words  of  the  section  were  reported  in  italics ;  "  On  a  contract 
made  within  this  State,  or  to  a  creditor  residing  within  thi^ 
State  {^though  uppn  a.  contr^t  m^de  elsewhere,"  and  in  refer 
rence  to  them,  the  revisers  say,  "  The  word^  in  italice  are  new, 
and  ^e  intended  tp  es^press  the  meaning  of  the  legislature  dis-i 
tinctly,  as  it  seems  to  be  understood  in  5  Cowen^,  1^93,  and 
the  cases  there  cited.  (Vol.111,  Revisers' Notes,  ch.V,  p.  1.)  The 
3d  section  of  article  I  embraces  the  provisiooiS  of  section  20, 
of  1  Revised  Laws,  page  ]|.62,  which  ai^thorizes  the  application 
to  be  ma4^  by  any  creditpr,  r^ident  within  this  State  or  o^t 
of  it.  We  see  then  that  the  revisers  have  retained  the  law 
precisely  as  they  found  it  expounded  by  the  Supreme  Court 
Fij^t  In  thp  ease  of  an  absconding  or  concealed  debtor  being 
an  inhabitant  of  this  State,  the  application  for  the  attachment 
might  be  made  by  any  creditor  resident  within  this  State  or 
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out  of  ity  OF  by  his  personal  representatavea  Second.  In  the 
case  of  an  absent  of  non-reddent  debtor^  the  alppHcation  may 
be  made  by  any  creditor,  resident  within  this  State  or  out  of 
it^  if  the  debtor  is  indebted  on  a  contract  made  within  this 
'  State,  or  the  applicant  be  a  creditor  residing  within  this  State, 
although  the  indebtedness  arose  on  a  contract  made  elsewhere. 
These  provisions  are  in  conformity  witt  the  views  expressed 
by  the  Supreme  Court  in  the  case  of  Fitzgerald,  already  quoted, 
and  were  doubtless  inteoded  to  give  legislative  sanction  to 
them;  But  it  is  to  be  observed  as  a  significant  fact  that  the 
revisers,  in  submitting  what  is  now  the  87th  section  of  article 
I,  after  the  words^  "any  other  creditor  of  such  debtor, "had 
this  clause :  "  Who  mdght  according  to  the  foregoing  provisions  have 
made  such  application,^^  These  words  were  erased  by  the  legis- 
lature, and  the  following,  now  standing  in  the  section,  were  sub- 
stituted in  their  place:  "  Having  any  dcmiand  against  such  debtor 
then  due,  whatever  may  be  its  amount"  (Vol.  III,.  Eevisers' 
Notes,  ch.  V,  p.  11.)  These  fiicts  furnish  us  with  controDing 
evidence  of  the  intention  of  the  legislature,,  in  making  these 
enactments.  They  clearly  indicate,  and  without  doubt  for  the 
reasons  suggested  by  the  Supreme  Court  in  Fitzgerald's  case, 
that  in  the  case  of  an  absent  or  non-resident  debtor,  an  absent 
or  nou'^resident  creditor  shoidd  not  come  into  this  State,  where 
the  contract  of  indebtedness  had  not  been  made,  and  attach 
the  absent  non-readent's  property.  The  revisers,  for  the  rea- 
sons suggested  to  liieir  note  to  sections  89  and  40  (as  reported 
by  them  §§  36  and  87,  8  Revisers'  Notes,  ch.  V,  p.  11),  and  to 
protect  the  rights  of  other  creditors,  drafted  these  two  sections 
to  enable  such  oth^  creditors  to  avail  themselves  of  the  bene- 
fits of  an  attachment  issued  against  the  property  of  absent  debt- 
ors. But  in  their  view,  they  wished  to  confine  the  privileges 
thus  conferred  to  such  creditors  only  as  might  have  originally 
taken  out  the  attachment,  though  the  language  used  by 
them  in  the  subsequent  sections,  as  it  is  submitted  has  been 
already  shown,  allowed  aU  creditors  to  participate  in  the 
distribution  of  the  property  attached.  But  the  legislature 
interposes  its  negative  to  this,  and  says,  true  it  is  we  will 
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not  allow  non-resideM  creditors  to  attach  the  property  of 
non-resident  debtors  unless  the  contract  of  indebtedbess 
was  made  within  this  State,  yet  it  is  the  settled  principle  of 
our  laws  that  the  assets  of  an  insolvent  should  be  equally 
distributed  among  all  his  creditors,  without  reference  to  their 
locality  or  residence.  When  the  property  of  an  insolvent  is 
attached,  and  taken  into  the  custody  of  the  law,  and  it  pro- 
oeeds  to  its  administration  and  distribution,  all  the  creditors 
shall  equally  participate  therein.  To  eflTectuate  this,  the  legis- 
lature erased  the  restriction  proposed,  which  confined  the 
right  to  become  attaching  creditors  to  those  only  who  might 
have  taken  out  the  attachment,  and  substituted  in  its  place 
the  words  ''having  any  demand  against  such  debtor,  then  due, 
whatever  may  be  its  amount" — words  embracing  all  and  every 
creditor  having*  a  dem$uid  of  any  character,  without  reference 
to  the  locality  of  its  contraction.  The  subsequent  provisions 
of  the  statute  are  in  harmony  with  the  letter  and  spirit  of  this 
legislative  action,  and  if  there  could  be  any  reasonable  doubt 
of  the  proper  construction  to  be  given  them,  I  tiiink  that 
doubt  is  entirely  removed  by  this  clear  and  emphatic  expres- 
sion of  the  legislative  will.  I  arrive  at  the  conclusion,  there- 
fore, that  the  trustees  and  the  courts  below  have  properly 
decided,  that  all  the  creditors  of  the  non-resident  debtors, 
without  reference  to  their  place  of  residence,  were  entitfed  to 
ha^ve  their  claims  and  demands  allowed  by  the  trustees,  and  to 
participate  in  the  (Ustiibution  of  the  funds  in  the  hands  of  the 
trustees  in  proportion  to- their  respective  demands.  Whatever 
any  of  them  may  have  received  on  account  of  such  claims,  in 
France  or  elsewhere,-  should  be  deducted  fix)m  the  dividends 
to  be  paid  to  them  here,  so  that  all  may  be  placed  on  a  perfect 
equality. 

The  remaining  question  for  consideration  is,  whether  the 
creditors  residing  in  France,  who  became  parties  to  the  pro- 
ceedings there  by  joining  in  and  signing  the  concordat,  or  by 
receiving  dividends  under  it,  are  precluded  from  participating 
and  sharing  in  the  distribution  of  the  fund  in  the  hands  of  the 
trustees.    These  persons  were  creditors  of  the  non-resident 
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debtors  at  the  time  the  attachment  was  first  issued,  December 
10,  1847,  and  continue  such,  unless  their  debts  have  been  dis« 
charged  by  the  concordat.  On  the  80th  of  November  pre- 
ceding, judgment  of  failure,  under  section  440  of  the  French 
-Code  had  been  pronounced  by  the  Tribunal  of  Commerce  in 
France,  and  section  448  of  that  Code  declares,  that  the  eifect  of 
that  judgment  is,  that  it  operates  by  full  right  from  its  date  the 
divestiture  of  the  failed  person  of  the  administration  of  all  his, 
property.  At  this  time,  pursuant  to  article  461,  a  judge  com- 
missary was  designated,  and  provisional  syndics  or  assignees^ 
were  appointed,  who  immediately  took  possession  of  all  the 
property  of  the  insolvents,  and  put  their  seals  upon  the  same, 
and  the  persons  of  the  insolvents  were  then  in  custody.  On 
the  lltii  of  December,  the  same  persons  theretofore  designated 
as  provisional,  were  appointed  definite  or  permanent  assignees 
or  syndics,  and  on  the  12th  of  May,  1848,  they  made  their 
report  to  the  creditors  of  the  insolvents,  assembled  pursuant 
to  article  504.  In  that  report,  they  mention  the  fact  of  the 
attachments  issued  in  this  State,  on  the  property  of  the  insol- 
vent debtors.  They  state  that  the  insolvents  were  ready  to 
make  a  proposition  to  their  creditors.  By  article  604,  this 
meeting  is  convoked  to  deliberate  on  the  formation  of  the  con- 
cordat, or  composition  to  be  made  between  the  insolvent  and 
his  creditors ;  and  by  article  606,  the  judge  commissary  is  to 
preside  at  the  meeting,  and  the  debtor  is  to  be  present  At 
this  meeting  the  insolvents  made  the  proposition,  to  be  entirely 
acquitted  and  discharged  towards  them,  the  creditors,  by  making 
surrender  to  them  of  their  assets,  as  well  in  the  States  of  Ame- 
rica as  elsewhere,  to  be  sold  and  liqtddated.  Aod  the  proceed- 
ings state  tiiat  these  propositions  were  accepted  by  the  creditors. 
In  conformity  with  article  607  of  the  Code,  a  concordat  or  com- 
position was  then  drawn  up,  and  signed  by  the  creditors,  and 
the  insolvents,  which  contained  four  artides :  The  first  pro- 
vided for  a  surrender  and  abandonment  by  the  insolvents  to 
their  creditors  of  all  their  assets,  as  well  in  the  United  States 
as  elsewhere,  to  be  sold  and  liquidated  under  superinten- 
dence.    Article  second  provided,  that  the  liquidation  should  be 
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made  ^j  one  of  the  insqlvents,  whpm  the  cp^ed^tpn  tb^iebj 
made  comi^isaioner  fpr  that  piirpo^.  Article,  thii^  provided, 
that  the  bao^inraptej:  e:^pensea  and  debts  entitled  to  pre&Fenoe 
^ere  to  be  deduicted  ^m  th^  assets,  a,Dd  the  remaiijuler  distri- 
buted pro  rata^  aiiaoog  the  creditors.  Arti<^  fbujrth  declare(\ 
that  as  soon  as.  the  concprdat  should  have  be^n  confirmed^  th/e 
senteufee  sh^ouji4  ^  W^  knp?9inpL  to  the  as^igneesi  who  sho«il<Jl 
thereupon  give  up  tl|ieir  accounts  tp  the  bankrv^pts,  and  the 
latter  should  b^  i@ree  in,  their  persons  and  their  prop^ty,  and 
consequeutlj  an  unconditional  withdrawal,  was  gran;ted  to  theija 
of  all  seals  and  executions  wh^ch  might  have  taken  place 
for  the  things  which  belonged  to  them,  as  welji  ^a  the  inociip* 
tion  re<][uired  on  th^ir  goods  and  real  estate  bj  the  assignees. 

By  article  610  of  the  C!ode,  if  the  debtor  Ipias  been  cond^iined^ 
as  a  irauduleni;  baji]q*i^)t,  lihe  concordat  cannot  be  formed 
And  by  article  611,  if  thj^  fisiiled  party  has  b^en  condemned  a9 
a  simple  bankrupt^  the  concordat  ca^  be  fonujed*  By  airtide 
612,  any  creditor;  can  make  objections  to  the  concord^t^  and 
by  article  618,  the  homologation  or  confirmation  of  the  con- 
cordat shall  l?e  heard  befpre  th^  Tribunal  of  Commerce,  and  it 
shall  not  decide  before  the  expiration  of  eight  day^ 

By  article  616,  th^  homologation  or  confirmation  of  the  con- 
cordat) renders  it  obligatory  on  all  the  creditors  named  or  not 
named  in  the  balance  sheet  By  article  618,  no  action  to  annul 
the  concordat  can  be  received  after  the  homologation  thereof 
other  than  for  frau4  discovered  after  said  homologation.  Arti- 
cle 619  provides,  that  as  soon. as  the  judgment  of  homologation 
shall  be  definite,  the  functions  of  the  syndics  shall  cease ;  they 
shall  deliver  to  the  failed  person  their  final  account  in  the  pre- 
sence of  the  judge  commissary,  and  they  shall  deliver  to  the 
failed  person  tke  totality  of  his  assets,  books,  papers  t^id  effects^ 
In  this  case  the  homologation,  of  the  concordat  form^,  waa 
made  by  the  tribunal  in  conformity  with  the  Code. 

It  is  urged  by  the  counsel  for  the  appellants,  that  these  pro? 
ceedings  in  France  are  equivalent  to  proceedings  under  the 
English  bankrupt  act,  and  that  thereby  the  debts  of  the  French 
creditor^,  or  those  who  have  come  in  under  those  proceeding^ 
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by  xecQiviug  (Jivideuda  by  virtue  of  them^  hanre  become  dw- 
cbargqd.  In  other  words,  they  have  ceased  to  be  creditois  of 
the  no^-resideat  debtors,  whose  property  is  in  the  hands  of  the 
trustees  here  for  distributioD^  The  efiEect  of  proceedings  in 
bauki:uptcy  in  England,  was  settled  by  this  court  in  the  ease 
of  Coates  &  Hillard.  (Decided,  December,  1866.)  We  ^hen 
held  th^it  the  debt  of  the  petitioner  in  that,  case  was  extin- 
guided  by  the  discharge  in  bankruptcy,  and  that  the  creditors 
affected  by  those  proceedings  could  not  participate  in  a  divi- 
dend declared  by  the  trustees  of  the  non-resident  debtors  here. 
It  was  said,  that  '*  debtors  and  creditors  were  all  subjects  of 
Great  Britain  and  domiciled  in  England,  the  debt  was  English 
in  its  origin,,  and  the  creditors  have  received,  the  dividend  under 
the  English  bankruptcy."  Under  such  drcumstanoes,  it  was 
held,  that  the  discharge  of  the  debt:  was.  valid  and  to  be  res* 
pected  in  all  other  countries,  and  that  the  debt  was  extinguished 
between  the  parties.  If  we  find^  oi^  examination,  that  the  pro- 
visions of  the.  Code  of  Commerce  in  France,  relating  to  the 
bankruptcy  of  the  insolvent  debtors,  and  the  concordat  entered 
into  between  them  and  their  creditors,,  and  confirmed  Igr  the 
judgment  of  the  Tribunal  of  Oommeice,  are  equivalent,  to  a 
dischaigp  in.  bankruptcy,  under  the  English  bankrupt  act^ 
then  we  are  bound  to  hold  the  judgment  of  the  trustees  eno^ 
neons. 

In  looking  at  the  concordat,  1p  ascertain  what  in  truth  are 
ijLs.  terms  and  what  is  its  legal  effect,  we  are  to  confine  ourselves 
to  the  stipulations  Ijiereia  contained.  The  prior  negotiations^ 
conversaitions  or  propositions  are  to  be  excluded  The  con- 
cordat was  intended,  to,  and  in  its  nature  did,  cover  the  whole 
subject  matter  of  the  propositions  and  conmiunicadons  in 
rrference  thereto,  and  as  soon  as  it  was  signed  itsc^ersededi 
all  that,  had  gone-  before,  and  constituted  the  only  oontract 
between  the  parties  in  reference  to  the  subject  matter  of  it. 
(JSenardr.  Sampson^  %  Kern.,  561.)  We  fidl  to  see  anything 
in  the  Code  which  authorizes  the  Tribunal  of  Commerce  abso- 
lutely and  xmqualifiedly  to  discharge  the  bankrupt  from  his 
debts.  The  policy  of  the  law.  would  seem  to  be  Ihat^  if  his 
SMrrH.— Vol.  IX.  24 
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jBsdlure  is  firaudulent,  no  concordat  or  composition  can.be  made 
with  his  creditors,  but  he  is  treated  as  a  criminal,  and  his  pro- 
perty is  arrested  and  taken  from  him,  and  applied  towards  the 
payment  of  his  debts.  I  have  been  unable  to  find  any  pro- 
vision which  discharges  him  absolutely  and  unqualifiedly  from 
them. 

If  the  failing  party  has  been  condemned  as  a  simple  bank- 
rupt, then  the  law  permits  him  to  make  a  concordat  or  compo- 
sition with  his  creditors.  The  French  law  does  not  allow, 
upon  the  fidlure  of  parties,  that  they  may  make  private  arrange- 
ments with  their  creditors.  In  harmony  with  the  institu- 
tions prevailing  there,  on  the  happening  of  a  failure,  the 
government  immediately  interferes  and  seizes  both  the  debtor 
and  his  effects,  and  places  the  latter  in  charge  of  temporary 
syndics.  They  examine  into  the  circumstances  of  the  fiulure, 
and  if  they  find  it  to  have  been  inevitable  and  without  fraud, 
then,  if  the  tribunal  so  adjudges,  the  insolvent  is  at  liberty 
to  arrange  with  his  creditors,  on  such  terms  as  shall  be  to 
them  mutually  satisfactory.  But  so  jealous  is  the  government 
that  it  watches  carefuUy  ^all  the  proceedings,  and  they  must  be 
had  in  the  presence  of  its  judicial  officers,  and  be  sanctioned  by 
the  judgment  of  its  courts.  In  the  present  case  such  a  concor- 
dat was  formed,  or  agreement  of  composition  entered  into, 
between  the  insolvent  debtors  and  their  creditors,  and  it  is  set 
out  in  the  proceedings  before  us,  and  its  provisions  have 
already  been  quoted.  I  have  examined  it  carefully,  and  I  am 
unable  to  find  any  clause  which  conveys  the  idea  that  the 
insolvents  were  by  its  term^  discharged  from  their  debts,  or 
from  any  portion  of  them.  The  only  stipulation  or  agreement 
on  the  part  of  the  creditors  is,  that  if  the  tribunal  shall  sanc- 
tion the  concordat,  and  that  judgment  shall  be  made  known  to 
the  syndics,  that  then  they,  the  syndics,  shall  give  up  their 
accounts  to  the  bankrupts,  and  the  latter  shall  be  fi^,  in  their 
persons  and  their  property.  That  is,  that  they  shall  be  dis- 
charged from  the  arrest  made  at  the  time  of  their  figdlure,  and 
the  property  then  taken  from  them  is  to  be  surrendered  up 
to  them  by  the  syndics,   who  since  that  period  have  had 
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it  in  charge ;  and  at  the  same  time  the  syndics  were  to  ren- 
der their  accounts  to  the  bankrupts.  These  stipulations 
would  be  necessary  to  enable  the  person  selected  as  the  com- 
missioner to  liquidate  the  estate,  and  pay  over  the  proceeds, 
according  to  the  terms  of  the  concordat^  among  the  ere 
ditora.  That  this  is  the  meaning  of  the  stipulation  or  agree- 
ment is,  I  think,  plain  &om  the  words  which  follow :  ''  Con- 
sequently an  unconditional  withdrawal  is  granted  to  them,  of 
all  seals  and  executions  which  might  have  taken  place  for  the 
things  which  belonged  to  them,  as  well  as  the  inscription 
required  on  dieir  goods  and  real  estate  by  the  assignees."  The 
creditors,  as  they  might  under  the  law  of  France,  elected  to 
permit  the  £uled  person  to  continue  in  the  possession  and  con- 
trol of  his  estates.  He  was  to  administer  it,  for  the  purpose 
of  paying  off  his  debts,  and  it  is  I  think  apparent  that  the 
question  of  the  ultimate  discharge  of  the  debtors  was  left  to 
await  the  result  of  such  administration.  It  was  no  doubt  in 
the  contemplation  of  both  creditors  and  debtors,  that  if,  at  the 
end  of  such  administration,  it  should  be  made  satisfactorily  to 
appear  to  the  creditors,  that  the  debtor  had  faithftilly  settled  up 
the  estate,  collected  in  its  assets,  and  fully  paid  over  all  that  he 
received  to  his  creditors,  that  then  they  would  grant  him  a  dis- 
charge for  any  balance  which  might  remain  unpaid.  But  there 
was  no  agreement  in  the  concordat  making  it  obligatory  on  the 
creditors  to  accept  the  proceeds  of  the  debtor's  estate  in  full 
of  their  respective  debt%  and  I  think  such  a  stipulation  was 
properly  postponed,  as  a  security  for  the  fidelity  of  the  debtor 
who  took  upon  himself  the  liquidation  of  the  estate.  This 
view  is,  I  think,  fully  sustained  by  the  note  to  section  519  of 
the  CJode  (see  Code  Francais  Expliqu^,  p.  57),  it  says :  The 
concordat,  as  we  have  already  observed,  replaces  the  jGsiiled 
person  at  the  head  of  his  affedrs.  It  is  to  him  after  that,  that 
the  syndics  are  to  render  their  account,  as  by  the  events  they 
have  become  his  agents.  They  should  also  deliver  to  him  the 
whole  of  his  goods  of  which  he  had  been  dispossessed,  for  the 
concordat  operates  as  a  surrender  of  the  property  dispossessed. 
The  failed  person,  by  the  concordat,  finds  himself  released 
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from  the  con^Taint  of  his  person,  and  dischurged  from  that 
portion  of  his  debts,  of  which  a  remission  has  been  made  to 
him,  but  he  shall  not  be  able  at  any  time  to-  obtain  his  retrain* 
litaticm,,  without  proving  that  he  has  paid  in  fitlll  eoBsy  sum  due 
bj  him,  principal,  interest  and  costs* 

The  rehabilitation,  or  restoration  of  the  debtor  to  his  com- 
mercial rights  and  standing,  ia  provided  for  by  section  604  of 
the  C!ode.  It  declares  that  the  debtov  who  shall  hare  folly 
discharged  the  principal,  intei^t  and  expenses  of  all  debts  due 
by  him^  shall  be  able  to  obtain  his  rehabilitatioii ;  and  by  sec- 
tion 608,  every  creditor  who  shall  not  have  been  paid,  in  foUy 
his  debts,  in  principal,  interest  and  chai^tes,.  may  make  opposi- 
tion to  the  rehabilitation. 

We  thus  see  that  a  debtor  cannot  obtain  his  restoration*  until 
his  debts  are  paid  in  full,  even  though  his  creditors  may  have 
agreed  to  remit  or  discharge  them  by  the  concoidat^  and  diat 
if  he  is  discharged  from  them  at  all,  it  must  be  by  the  concor- 
dat There  is  nothing  in  the  Code,  Uiat  I  have  been  able  tO' 
find,  which  operates  as  such  discharge,  in  either  aspect  in 
which  the  &ilure  is  regarded,  excusable  or  non-excusable.  If 
the  lattery  he  is  certainly  not  discharged,  from  anything  I  can^ 
discover ;  and  if  excusable,  and  the  concordat  is  formed,  then  it 
depends  upon  its  terms,  whether  the  debtor  is  or  is  not  di» 
chargedw  The  note  to  section  519,  already  quoted,  declares  die 
debtor  to  be  discharged  from  that  portion  of  his  debts^  of  which 
a  remission- has  been  made  to  him  by  liie  concordat  It  fbl^- 
lows  that  if  no  remission  has  been  made  by  the  concordat,  that 
he  iff  not  discharged  from  any  portion  of  his  debts,  and  he 
stands^  in  relation  to  themi  as  if  no  fsdlure  had  takein  place. 
Nolliing^  has  yet  been  done,  so  ftir  as  the  &cts  are  before  us, 
which  warrants  the  assumption  that  these  debtors  had  been 
discharged  from  any  portion  whatever  of  their  debts. 

These  views  are  not  impaired  but;  I  think,  strengthened,  by 
the  extract  frimished  by  the  appellant's  counsel  from  an  ap- 
proved treatise  on  Failures  and<  Bankruptcies,  and  it  is  to  be 
observed  that  the  author  makes  a  distinction  between  the  twa 
TIhe  former  seems  more  in  the  nature  of  a  suspension,  while 
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the  Utter  speaks  the  unmistakable  language  of  bankruptcy, 
total  inrf»lity  to  pay  one's  debts.  This  author  says :  "  All  the 
debts  contracted  by  the  debtor  before  his  &ilure,  are  completely 
extinguished  and  replaced  by  the  new  engagement,  which  the 
mfyority  of  the  creditors  have  settled  upon  or  determined  by 
the  Qoncordat  The  iSuled  person  is  l^ally  liberated  from  that 
portion  of  his  debts  which  have  been  remitted  to  him,  to  thai 
eoct^nt  that  his  subsequently  acquired  property  cannot  be 
taken  for  payment  of  them :  nevertheless,  in  the  court  of  con- 
science he  remains  a  debtor,  so  long  as  he  has  not  paid  his 
oreditors  in  Aallt "  {Semi  Nuoentj  TroM  des  FaiOibes  et  Banque-^ 
rofuteSf  torn,  3,  p.  222,  Paris,  1848.)  It  is  to  be  particularly 
noticed  that,  aocording  to  this  author,  the  existing  debts  are 
only  extinguished  and  replaced  by  the  new  engagements  of 
the  concordat;  this  must  mean  the  new  engagements  of  the 
concordat  in  reference  to  those  debts.  We  see,  on  examining 
this  concordat,  that  it  oontidns  no  engagement  whatever  in 
reference  to  these  debts,  and  that  no  portion  of  them  has  been 
released  by  the  creditors.  The  debtor  therefore  has  not  been 
l^ally  discharged  from  any  portion  of  his  debts,  nor  have  any 
new  engagements  been  entered  into^  in  reference  to  these  debts 
or  any  part  of  them.  Judging  from  the  terms  of  the  con- 
cordat^  the  debtors  stand  precisely^  in  reference  to  them,  as  if 
no  such  inatrument  had  been  formed ;  and  I  am  unable  to  see, 
that  they  have  obtained  any  discharge  of  th^  debts  or  any 
portion  of  them,  or  that  their  creditors  have  released  or  agreed 
to  release  them  from  such  debts  or  any  part  thereol  In  law,, 
and  in  the  court  of  conscience,  they  still  remain  liable  for  the 
whole  amount  of  such  debts,  as  the  same  existed  at  the  time  of 
their  suspension,  with  the  exception  of  such  part  as  has  been 
paid.  Such  certainly  is  the  condition  of  the  debts  due  to  per- 
sons here,  who  only  are  parties  to  the  attachment  proceedings; 
and  suoh^  I  think,  is  the  condition  of  the  French  creditors,  par- 
ties to  the  concordat 

The  appellant's  counsel  relied  with  some  confidence  upon 
the  Case  of  Quelin  v.  Mimsork  (1  Kuf^p's  Privy  Council  Cases, 
265.)    There  Quelin  had  been  adjudged  a  bankrupt  by  the 
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Tribunal  of  Commerce,  and  obtained  a  protection  fix)m  arrest 
He  was  afterwards  prosecuted  as  for  a  fraudulent  bankruptcy, 
and  was  condemned  as  such.  The  note,  on  whichthe  action 
was  brought,  was  proven  by  the  holder  under  the  bankruptcy, 
and  afterwards  indorsed  to  Moisson,  who  sued  Quelin,  the 
maker.  He  pleaded  his  bankruptcy  in  France  in  bar  to  the 
action.  The  plea  was  overruled  in  the  court  in  Jersey,  and, 
on  appeal  to  the  Privy  Council,  two  questions  were  directed 
to  be  submitted  to  two  French  advocates.  First  Whether  a 
person  whose  property  has  passed  to  syndics  under  the  law 
cfe  lafaiUiU,  could  afterwards  be  sued  by  any  creditor  who  had 
proved  his  debts  before  the  syndics.  The  second  question  is 
not  important  to  the  point  now  under  consideration.  The 
French  advocates  answered  to  the  first  question,  that  the  bank- 
rupt could  not  be  sued  even  by  a  creditor  who  had  not  proved 
his  debts  before  the  syndics,  and  a  fortiori  could  not  be  sued 
by  one  who  had.  And  thereupon  the  Privy  Council  reversed 
the  judgment 

It  will  be  seen  that  that  case  differs  from  the  present  in  this 
that  there  the  bankrupt  was  divested  of  his  estate,  and  it  passed 
into  the  hands  of  the  syndics,  and  it  also  differs  in  the  impor- 
tant fact  that  in  that  case  no  concordat  was  formed  or  entered 
into  between  the  debtor  and  his  creditors.  It  may  well  be,  where 
the  proceedings  is  wholly  adverse  to  the  debtor,  and  his  estate 
is  taken  fix)m  him,  and  administered  upon  by  the  agents  of  the 
law  for  the  benefit  of  all  his  creditors,  that  the  latter  should  be 
held  bound  to  look  to  that  fund  only  for  the  satisfaction  of 
their  debts.  That  is  not  the  present  case.  Here  the  debtor  and 
creditors  have  mutually  surrendered  the  rights  and  advantages 
secured  to  each  by  the  law,  and  substituted  therefor  an  agree* 
ment  The  rights  of  the  parties  are  therefore  to  be  deter- 
mined by  its  terms  and  stipulations,  and  we  have  seen,  by  our 
examination  of  them,  that  no  portion  of  the  debts  due  by  the 
fedled  debtors  have  been  released,  and  no  agreement  made  to 
release  them.  It  is  not  perceived  that  the  decision  of  the  Privy 
Council  in  Qnelin  v.  Mdisson,  establishes  any  rule  in  conflict 
with  the  views  expressed  in  this  opinion. 
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The  analogy,  therefore,  which  is  sought  to  bef  established^ 
between  these  proceedings  and  those  under  the  English  bank- 
rupt act,  entirely  Mis.  Under  the  latter  the  certificate  operates 
as  a  discharge  of  any  debt,  claim  or  demand  which  might  have 
been  proven  under  the  commission.  The  debt,  by  the  proceed- 
ings, is  discharged,  wiped  out,  and  the  creditor  has  not,  therefore, 
any  debt  or  demand  against  the  debtor  to  prove  and  establish 
before  the  trustees.  It  is  true  that  he  once  had  a  debt,  but  by 
operation  of  law  it  has  been  discharged  and  extinguished,  and 
it  was  upon  this  ground  that  this  court  held,  that  the  creditors 
of  CJoates  &  Hillard,  who  were  parties  to  the  proceedings  in 
bankruptcy  in  England,  had  ceased  to  be  creditors,  and  could 
not  therefore  come  in  before  the  trustees  here  and  participate 
in  a  dividend.  The  decision  in  Coates  &  Hillard  has  no  appli- 
cation to  the  present  case;  and  the  proceedings  in  France,  and 
the  stipulations  of  the  concordat,  present  no  obstacles  to  the 
creditors  who  were  parties  thereto,  or  residing  there,  from  prov- 
ing their  claims  and  participating  in  the  dividends  declared 
by  the  trustees  in  this  State.  AH  sums  received  by  them  on 
account  of  their  respective  debts  or  claims  in  France  or  else- 
where,  are  to  be  credited  and  allowed  as  so  much  received  on 
account  of  dividends,  so  that  all  the  creditors  may  share  equally 
in  the  distribution  of  the  non-resident  debtor's  estate. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

CoMSTOCK,  Oh.  J.,  and  Selden,  J.,  without  expressing  any 
opinion  as  to  the  operation  of  the  concordat,  in  respect  to  the 
future  accumulations  of  the  debtor,  concurred  on  lie  ground 
that  such  discharge  as  it  effected,  was  granted  in  contempla- 
tion of  all  the  insolvent's  existing  property  being  applied  to  the 
payment  of  Ins  debts,  and  did  not  impair  the  right  of  any 
creditor  to  share  in  the  .proceeds  of  such  property;  Denio 
and  Masok,  Js.,  also  concurred;  Lott,  James  and  Hoyt,  Js., 
dissented. 

♦         Order  affirmed. 
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IUB   Ml  The  Peopi^  ex  rd.  The  Bakk  of  the  Commonwealth,  v* 

The  Commissiokebs  of  Taxes  and  Assessmskts  fob 
THE  City  and  County  op  New  Yobk. 

Stock  in  the  pubHc  debt  of  the  United  States^  whether  owned  bj  indiTi- 
dnals  or  by  corporations,  is  t&zable  under  the  laws  of  the  State. 

The  taxation  by  the  State  of  property  invested  in  a  loan  to  the  Federal 
Government^  is  not  forbidden  by  the  Oondtitution  of  the  United  States 
where  no  unfriendly  diacrimination  to  the  United  States,  as  bo^6wers, 
is  applied  by  the  State  law,  and  property  in  its  stock  is  subjected  to  no 
greater  burdens  than  property  in  general 

Whether  Congress,  for  the  purpose  of  giving  effect  to  its  power  to  borrow 
money,  and  of  aiding  the  public  credit^  may  constitulionaUy  enact  that 
a  stock  to  be  issued  by  the  Federal  Qovemment  shall  be  exempt  from 
taxation,  Quere, 

The  cases  of  McOuHough  v.  Maryland  (4  Wheat,  116);  Osbwm  v.  UntUd 
States  Bank  (9  Wheat,  738),  and  Weston  v.  The  CHiy  of  Charleston  (2 
Pet),  examined  and  dis^guished. 

Appeal  from  a  judgment  of  the  Supreme  Court  That 
court,  upon  the  application  of  the  Bank  of  the  Commonwealth, 
awarded  a  certiorari  to  the  commissioners  of  assessments  and 
taxes  of  the  city  and  county  of  New  York,  fox  the  pxirpose  of 
reviewing  their  proceedings  in  assessing  that  corporation,  in  the 
year  1859.  It  appeared  from  the  admissions  in  the  return  of 
the  commissioners,  that  the  Bank  of  the  Commonwealth  was 
a  banking  association  organized  under  the  general  banking 
law,  with  a  capital  actually  paid  in  of  $750,000,  out  of  which 
it  had  paid  $188,834.84  for  real  estate  consisting  of  its  bank- 
ing house,  leaving  $561,165.16,  of  which  $108,000  was  in-^ 
vested  in  the  stock  of  the  public  debt  of  the  United  States, 
of  the  loan  of  1858,  which  was  actually  owned  by  the  corpo- 
ration at  the  time  the  assessment  was  made.  The  bank  claimed 
before  the  commissioners,  that  the  stocks  of  the  United  States 
were  exempt  from  taxation  under  the  Federal  Constitution ; 
but  that  board  held  otherwise,  and  assessed  the  corporation  for 
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persooal  estate  for  the  whole  balance  of  capital  after  deducting 
the  sum  paid  for  real  estatCj  and  it  was  taxed  thereon.  The 
Supreme  Court  held  that  the  stocks  referred  to  w^re  not  exempt 
from  taxation  in  this  case,  and  affirmed  the  assessment:  upon 
which  the  present  appeal  wa^  brought  by  the  Bank 

ATexamder  W.  Bradford^  for  the  appeUants. 

Greene  C.  Bronson,  for  the  respondents. 

Drnio,  J.  This  case  has  been  argued  upon  the  assumption 
that  the  funded  debt  of  the  United  States  in  the  form  of  stock, 
is,  by  the  Constitution,  absolutely  exempt  from  taxation  by 
the  state  goyemments.  Hence,  the  position  mainly  argued  by 
the  counsel  for  the  city  of  New  York,  was  that  the  existing 
law  for  the  assessment  and  taxation  of  corporations^  of  the 
class  to  which  the  appellant  belongs,  looks  to  the  capital 
stock  of  the  corporations  paid  in,  or  secured  to  be  paid  in,  as 
the  subject  of  taxation,  irrespective  of  the  manner  in  which  it 
has  been  invested.  Consistently  with  this  position  it  is  argued 
that  it  is  not  a  circumstance  of  any  importance,  that  a  portion 
of  the  moneys  contributed  by  the  subscribers  has  been  invested 
in  property  not  in  itself  subject  to  taxation ;  that  it  is  the  same 
thing  in  e£Eect  as  though  so  much  money  had  been  lost ;  and  if 
such  had  been  the  case,  it  is  fiirther  insisted  that  the  corpora- 
tion would,  notwithstanding,  be  liable  to  taxation  in  the  whole 
amount  of  capital  originally  paid  in,  or  secured  to  be  paid  in, 
except  such  portion  thereof  as  had  been  paid  out  for  the  pur- 
chase of  real  estate.  If  the  provisions  of  the  Revised  Statutes 
respecting  the  taxation  of  moneyed  corporations  had  remained 
unchanged,  the  argument  would  have  had  much  weight;  for 
tlie  principle  of  taxation  which  these  enactments  established, 
was  that  the  amount  of  the  capital,  with  the  exception  before 
mentioned,  was  to  be  taken  as  the  amount  of  the  personal 
estate  of  the  corporation  for  which  it  was  to  be  taxed,  whether 
it  had  been  impaired  by  losses  or  increased  by  accumulated 
profits.  (IRS.,  414,  §§  lto6;  BankofUtica  v.  (By  of  Utica, 
RMrrH.— Vol.  IX.  26 
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4  Paige,  899 ;  The  People  v.  Board  of  Supervisors  of  the  conntt/ 
of  Niagara^  4  Hill,  20.)  In  substance,  it  web  the  institutions 
which  were  taxed  under  these  provisions,  and  not  the  property 
possessed  by  them  at  the  time  the  assessment  was  made.  The 
measure  of  assessment  was  the  nominal  capital  originally 
contributed,  which  was  compared,  in  distributing  the  public 
burdens,  with  so  much  property  actually  posseted  by  natural 
persons  who  were  taxpayers.  Under  such  a  system  it  might 
be  fidrly  argued  that  it  was  unimportant  in  what  manner 
the  moneys  had  been  invested,  for  the  existing  property  was 
not  an  element  which  entered  into  the  valuation;  but  it 
was  the  sum  which  the  corporation  had,  when  all  the  sub^ 
scriptions  had  been  paid  in  and  before  any  investment  had 
been  made.  The  character  of  the  investments  would  be 
immaterial  But  this  rule  had  been  changed  before  the  assess- 
ment under  consideration  was  made.  In  the  year  1858,  the 
amount  of  surplus  profits,  or  reserved  funds,  was  directed  to 
be  added  to  the  amount  of  the  capital,  and  there  was  a  pro- 
vision for  exemption  in  the  case  of  corporations  which  had  not 
been  in  the  receipt  of  net  income  (ch.  664).  It  is  not  material 
to  determine  whether  these  provisions  would  have  aflfected  the 
question ;  for  in  1857  an  act  was  passed,  which  completely 
changed  the  system  of  assessment  of  these  corporations.  The 
material  provision  was  as  follows :  "  The  capital  stock  of  every 
company  liable  to  taxation,  except  such  part  of  it  as  shall  have 
been  excepted  in  the  assessment  roll,  or  shaU havebeen  eocempted 
by  hWj  together  with  its  surplus  profits,  or  reserved  funds, 
exceeding  ten  per  cent  of  its  capital,  after  deducting  the 
assessed  value  of  its  real  estate,  and  all  shares  of  stock  in  other 
corporations  actually  owned  by  such  company  which  are  taxa* 
ble  upon  their  capital  stock  under  the  laws  of  this  State,  shall 
be  assessed  at  its  actual  value,  and  taxed  in  the  same  manner 
as  the  other  personal  and  real  estate  of  the  county  "  (ch.  456, 
§  3).  It  is  manifest  that  under  this  provision,  the  assessors 
could  not  any  longer  take  the  nominal  capital  as,  under  aU 
circumstances,  the  amount  of  the  assessment  If  it  were  alleged 
that  this  did  not  represent  its  actual  value,  it  would  be  their 
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duty  to  look  at  its  market  price,  and,  if  necessary,  to  ascertain 
the  character  and  worth  of  the  securities  in  which  its  funds 
had  been  invested.  It  would  be  equally  their  duty  to  inquire 
whether  any  of  this  property,  into  which  the  capital  had  been 
converted,  was  exempted  by  law  firom  taxation.  Prima  faeie 
it  may  be  that  the  nominal  amount  of  the  capital  would  be 
considered  its  actual  value ;  but  where  it  should  be  shown 
that  it  had  met  widi  losses,  or  that  its  investments  had  other- 
wise depreciated,  other  means  would  have  to  be  resorted  to  in 
order  to  ascertain  the  actual  value  oi  the  assets  in  which  its 
capital  consisted.  The  market  price  of  its  shares  would  ordina- 
rily furnish  a  practical  test;  but  either  the  assessor  or  the  tax- 
payer would  have  a  right  to  examine  and  have  an  estimate 
anade  df  the  value  of  the  securities.  {The  Oswego  Starch  Foi/> 
tory  V.  Dolloway^  21  K  Y.,  449.)  The  reference  to  exempt  pro- 
perty in  the  section  of  the  statute  which  I  have  transcribed, 
is  in  pari  materia  with  the  4th  section  of  the  title  of  the 
Bevised  Statutes  relating  to  property  liable  to  taxation.  That 
section  declares  that  all  property  exempted  firom  taxation  by 
the  Constitution  of  this  State,  or  under  the  Constitution  of  the 
United  States,  shall  not  be  liable  to  be  assessed  or  taxed  under 
these  provisions.  (1  R  S.,  888.)  It  follows,  therefore,  fix)m 
the  very  language  of  the  statutes,  that  if  the  Bank  of  the  Com- 
monwealth has  invested  a  part  of  its  capital  paid  in,  in  a  stock 
w^hich  is  exempt  from  taxation  under  the  Constitution  of  the 
United  States,  such  portion  is  to  be  excepted  from  the  assess- 
ment. The  position  of  a  bank  in  this  respect  is  precisely  the 
same  as  that  of  an  individual  taxpayer.  It  is,  as  a  general 
rule,  assessed  and  taxed  for  all  its  property  of  every  kind ;  but 
there  is  an  exception  as  to  such  part  of  it  as  the  Constitu- 
tion and  la^s  of  the  Union  and  of  the  State  have,  upon  special 
reasons  of  policy,  declared  shall  be  exempted.  Whether  such 
exempt  property  is  found  in  the  hands  of  an  individual,  or  in 
the  possession  of  d  corporation  taxed  upon  the  actual  value  of 
its  capital,  the  rule  is  the  sam^ :  the  exempt  property  is  to  be 
deducted  from  the  aggregate  valuation,  and  the  tax  is  to  be 
hnposed  upon  the  residue. 
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The  question  then  arises,  whether  the  public  debt  of  the 
Uuited  States  is  exempt  by  the  Federal  Constitution  fiom  taxa- 
tion under  tiie  general  laws  for  the  assessment  and  collection 
of  taxes  which  are  in  force  in  this  Stata  *  It  is  essential  in  the 
outset,  to  have  a  dear  perception  of  the  princifdes  upon  which 
taxes  are  imposed  under  our  State  laws.  We  do  not  select 
particular  subjects  of  taxation  and,  upon  motives  of  policy, 
burden  these  witii  the  public  contributions  or  a  disproportion- 
ate part  of  tiiem  in  exoneration  of  the  other  property  of  the 
citizen.  The  rule,  on  the  contrary,  is  to  tax  every  person  for 
all  the  property  he  possesses.  This  doctrine  is  somounced  at 
the  commencement  of  the  chapter  of  the  Bevised  Statutes,  res- 
pecting taxation :  *'  All  lands  and  all  personal  estate  within  this 
State,  whether  owned  by  individuals  or  by  corporations,  shall 
be  liable  to  taxation,  subject  to  the  exemptions  hereinafter  spe- 
cified." (1  R  S.,  887.)  The  exceptions  are  inconsiderable,  and 
only  tend  to  prove  the  universality  of  the  principle.  And 
there  is  no  artificial  rule  of  valuation,  by  means  of  which  a 
discrimination  can  be  made,  in  favor  of  or  against  any  par- 
ticular species  of  property.  The  real  estate  is  to  be  assessed 
at  its  full  and  true  value,  and  that  at  which  the  assessors  would 
appraise  it  in  pajrment  of  a  just  debt  due  from  a  solvent  debtor ; 
and  the  personal  estate  is  to  be  set  down  at  its  full  and  true 
value,  over  and  above  the  amount  of  debts  due  from  the  per- 
son assessed.  (Laws  of  1851,  ch.  176,  §  8.)  I^  therefore,  the 
stock  in  question  is  assessable  at  all,  it  is  to  be  included  in  the 
mass  of  the  taxpayer's  property,  and  is  to  be  set  down  at  what  it 
is  really  worth,  in  the  same  manner  as  every  other  item  of  his 
taxable  property.  It  is  not  taxable  by  name ;  and  there  is  uo 
discrimination  in  favor  of  or  against  it,  but  the  bond  or  script 
which  furnishes  the  evidence  of  the  tide  is  regarded  like  any 
other  security  for  money. 

Slaving  premised  thus  much,  the  question  recurs  whether* 
there  is  anything  in  the  Constitution  of  the  United  States, 
which,  by  a  fiEur  interpretation,  forbids  tiie  States  under  their 
tax  laws  firom  including  in  the  aggregate  valuation  of  the 
taxpayer's  property,  in  respect  to  which  he  is  to  be  taxed, 
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moaej  which  he  has  lent  to  the  Federal  Qovermnent,  for 
which  he  holds  its  evidence  of  indebtedness.  It  is  the  consti- 
tntion  alone  which  is  to  be  looked  to,  fbr  congress  has  never 
passed  any  statute  on  the  subject  That  body  has  from  time 
to  time  anthonzed  the  exiecutive  depmtment  to  borrow  money, 
to  fix  the  rate  of  interest  to  be  paid,  and  to  pledge  the  public 
cffedit  for  its  payment ;  but  it  has  not  undertaketi  to  restrain  or 
It  tint  the  taxing  powers  of  the  State  governments,  in  respect  to 
the  money  lent  or  the  script  or  securities  to  be  issued  upon  such 
loans.  It  has  said  nothing  on  that  subject  If  there  is  any  such 
restraint  or  limitation,  it  exists  in  the  Constitution  itself  Among 
the  attributes  conferred  upon  congress  by  that  instrumeoit  is  the 
power,  **to  borrow  money  on  the  credit  of  the  United  States." 
(Art  1,  1 8.)  Then  the  Constitution  declares  that  itself,  and  the 
laws  made  pursuant  to  it,  and  the  public  treaties,  shall  be  the 
supreme  law  of  the  land,  and  paramount  to  the  State  Constitu- 
tions and  laws.  (Art  6,  T  2.)  It  may  be  safely  admitted  that 
any  act  of  a  State  Legislature  forbidding,  or  placing  any  sub* 
stantial  obstacles  in  the  way  of  negotiating,  Federal  loans  from 
the  citizens  of  such  State,  would  conflict  with  the  Constitution. 
As  the  constitutional  power  to  borrow  money  does  not  declare 
that  it  shall  be  procured  within  the  Union,  or  from  citizens  of 
the  United  States,  there  is,  perhaps,  no  corresponding  duty  on 
their  part  to  lend.  Nor  was  it  intended  that  any  such  duty 
should  be  imposed.  No  enabling  power  in  respect  to  the  lender 
was  required.  Nothing  was  necessary  but  that  the  political  cor- 
poration, which  it  was  proposed  to  establish,  should  be  endowed 
with  the  feculty  of  borrowing  on  the  pubKc  credit.  As  to  the 
rest,  the  money  markets  of  the  worid  were  looked  to  for  ftu^ 
nishing  the  other  parties  to  the  contract  of  lending.  An 
unfriendly  act  of  legislation  which  should  exclude  the  Federal 
Government  from  resorting  to  the  money  markets  of  a  par- 
ticular State  for  loans,  though  it  might  not  seriously  affect  the 
exercise  of  the  borrowing  power  elsewhere,  would  be  so  obvir 
>U8ly  hostile  to  the  operations  of  the  government,  that  I  am 
confident  it  could  not  be  sustained ;  and  such  is,  no  doubt,  the 
eflfect  of  the  judgment  of  the  Supreme  Court  of  the  United 
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Stat^  in  the  caae  to  he  preaentlj  mentionecL  Bat  our  laws 
for  the  aasassmeiit  and  collection  of  taxes,  supposing  them  to 
include  shares  in  the  public  debt  of  the  United  States  along 
with  other  personal  property  of  the  citizen,  leaye  the  Fedecal 
Gbvemment  in  precisely  the  same  condition  with  any  otiiet 
borrower.  It  was  the  practice  of  independent  governments,  as 
well  as  of  monicipalitiies  and  trading  corporations,  anterior  to 
the  Constitution,  as  it  is  now,  to  borrow  money  in  their  own 
or  in  foreign  Statea  The  dtizens  of  the  several  States  though 
not  at  that  tLoie  lenders  in  such  loans  to  any  considerate 
extent,  were  capable  of  becoming  such.  They  might  lend 
money  to  the  Federal  Government,  to  the  State  governments, 
to  foreign  nations  and  to  individuals.  As  to  none  of  ihese^ 
except  the  United  States,  is  there  any  pretense  that  the  State 
legislature  was  obliged  to  waive  the  right  of  taxing  the  len- 
der for  his  property  in  the  obligation  taken  to  secure  the  repay- 
ment of  the  money  loaned.  In  like  manner,  the  Government 
of  the  United  States  possesses  the  same  power  to  borrow  in 
the  marts  of  the  old  world  as  of  its  own  citizens.  But  the 
foreign  lender  would  of  course  be  subject  to  the  laws  as  to 
taxation,  prevailing  in  the  country  of  his  domiciL  The  -claim, 
therefore,  which  is  now  interposed  on  behalf  of  the  Federal 
Government,  is  of  a  right  to  present  itself  as  a  borrower  in 
the  money  markets  of  this  State,  in  a  different  and  &x  more 
favorable  position  than  our  own  State  government  occupies, 
when  it  has  occasion  for  a  loan,  and,  of  course,  than  that  which 
other  borrowers,  public,  corporate  or  private,  foreign  or  domes- 
tic, can  pretend  to.  It  is,  moreover,  the  claim  of  a  right  to  impose 
upon  the  legislature  of  the  State,  disabilities  in  respect  to  the 
taxation  of  moneys  loaned  to  the  United  States,  which  there 
would  be  no  pretense  for  challenging  against  any  foreign 
country,  to  which  they  might  resort  for  the  negotiation  of  loans. 
The  claim  is  not  supported  by  any  specific  language  in  the 
Constitution  pointing  to  such  consequences,  nor  as  we  have  said 
by  the  terms  of  any  statute,  but  simply  upon  the  power  to  bor- 
row money  upon  the  public  credit  conferred  by  the  Constitu- 
tion.   Such  a  power,  conferred  by  such  general  language,  seems 
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to  US  folly  satisfied,  so  &r  as  the  State  governmentB  are  oon- 
cemed,  when  no  unfriendly  discrimination  towards  the  United 
States,  as  borrowers,  is  applied  by  the  State  laws;  when  the 
Qeneral  Gbvemment  is  admitted  to  negotiate  upon  the  same 
terms  as  other  borrowers,  public  or  private,  with  such  of  our 
citizens  as  may  choose  to  become  lenders  of  money,  and  when 
they  are  placed  on  the  same  precise  footing  in  all  respects,  as 
all  other  borrowers.  Prima  foude^  the  provision  simply  con- 
fisrs  upon  the  government  a  capacity  to  become  parties,  as  bor- 
rowers upon  the  public  credit,  to  a  contract  of  loan.  If  it  had 
been  intended,  beyond  this,  to  give  them,  in  the  States  of  the 
Union,  an  advantage  over  all  other  borrowers,  it  is  certainly 
remarkable  that  more  explicit  language  was  not  used.  We 
give  no  opinion  on  the  question,  whether  Congress  could  enact 
a  law  by  which  the  lenders  of  money  to  the  government, 
should  enjoy  the  advantage  of  exemption  firom  State  taxation 
in  respect  to  such  loans.  Events  may  occur — ^perhaps  they 
have  already  occurred — ^when  the  preservation  of  the  Constitu- 
tion'and  the  continuance  of  the  Union,  may  depend  upon  the 
ability  of  the  government  to  obtain  a  seasonable  supply  of 
fiind^  and  we  would  not  unnecessarily  interpose  a  dictwrn 
which  would  appear  to  circumscribe  any  powers  which  it  may 
possess.  But  in  the  absence  of  any  such  statute,  and  resting 
upon  the  general  grant  of  power  contained  in  the  Constitution, 
we  are  of  opinion  that  the  claim  to  be  exempt  firom  taxation 
cannot  be  allowed  to  prevail 

The  argument  in  fevor  of  exempting  the  holders  of  Federal 
indebtedness  from  State  taxation  is  principally  based  upon  the 
consideration  of  the  paramount  authority  of  the  Federal  Con- 
stitution over  the  Constitutions  and  laws  of  the  States.  The 
preeminence  of  the  former  is  beyond  dispute.  It  is  inherent 
in  the  nature  of  an  imperial  government,  instituted  to  watch 
over  and  protect  the  interests  and  welfare  of  particular  local 
governments.  The  powers  conferred  for  such  purposes .  must 
necessarily  be  absolute  and  uncontrollable.  All  general  rea- 
soning upon  the  subject  is,  however,  rendered  unnecessary  by 
the  explicit  provision  referred  to  in  the  Constitution  itsolC 
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But  before  the  State  enactments  can  be  called  upon  to  yield  to 
Federal  institutions,  it  must  satis^torUy  appear  that  there  is  & 
conflict  between  them.  Undoubtedly  the  Federal  Gbvemment 
could  enter  the  money  market  with  greater  advantage,  if  it 
could  promise  to  the  lenders  an  immunity  against  State  taxa- 
tion in  respect  to  the  money  to  be  loaned.  But,  as  no  other 
borrower  can  offer  any  such  advantage,  and  as,  without  it, 
loans  have  always  been  sought  and  obtained,  and,  no  doubt, 
will  continue  to  be,  the  withholding  of  it  cannot  be  justiy 
considered  a  restraint  upon  the  borrowing  power.  What  is 
asked  is  not  in  truth  the  removal  of  an  obstacle,  but  a  positive 
bounty  to  the  lenders  of  money  to  the  government  It  is 
claimed  that  an  advantage  should  be  conceded  to  them  whidi 
is  rightfully  withheld  from  every  other  lender.  Hence,  it 
appears  to  us  that  there  is  no  hostility  between  the  laws  of  this 
State  which  attempt  to  tax  its  citizens,  among  the  mass  of 
their  property,  for  all  their  money  loaned,  without  any  ex- 
ception of  such  as  may  have  been  lent  to  the  Federal  Govern- 
ment, and  the  power  to  borrow  money  which  the  Constitution 
has  conferred  upon  that  government  Both  provisions  can 
stand  perfectly  well  together,  and  there  is  not  really  any  con- 
flict between  them. 

The  power  of  taxation  .is  as  essential  to  the  existence  of  the 
State  governments  as  that  of  borrowing  is  to  the  nation.  Both 
undeniably  exist  The  right  of  the  several  States  to  include  the 
public  creditors,  in  respect  to  the  money  owing  to  them  by  tiie 
nation,  among  the  taxpayers,  may  be  one  of  great  importance. 
The  amount  of  property  existing  in  that  form  is  now  very  large ; 
and  public  measures  transpiring  at  this  moment  show  that  it  is 
to  be  greatly  increased.  A  judgment  which  should  exonerate 
that  mass  of  wealth  from  liability  to  contribute  to  the  expenses 
of  the  State  governments,  might  lead  to  considerable  embar- 
rassment Besides,  it  would  create  a  class  of  favored  citizens, 
who  could  put  the  tax-gatherers  at  defiance,  while  the  mass 
of  the  community  would  be  1^  to  defray  the  whole  expense 
of  the  State  and  local  administrations.  This,  it  is  true,  should 
not  prevent  the  rendering  of  such  a  judgment,  if  the  tame 
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interpretation  of  the  Constitution  requires  it.  But  if  it  shall 
appear  that  the  power  of  the  Federal  Government  to  contract 
loans  cannot  be  materially  impaired  by  holding  the  public 
creditor  liable  to  pay  his  share  of  the  public  burdens,  while 
the  administration  of  the  fiscal  affidrs  of  the  States  will  be 
seriously  embarrassed  by  withdrawing  a  lai^e  mass  of  the 
property  of  the  citizens  from  liability  to  taxation,  those  cir- 
cumstances (which  are  now  actually  transpiring)  would  seem 
to  call  for  a  reconciling  construction  which  will  allow  both  the 
great  political  powers  to  exist  without  either  being  essentially 
impaired.  The  necessity  of  such  a  construction  of  the  Federal 
Constitution  was  foreseen  while  the  draft  of  that  instrument  was 
under  discussion,  prior  to  its  ratification  by  the  State  Conyen- 
tions.  One  of  the  most  indispeiwable  powers  conferred  upon 
Congress  was  that  of  laying  and  collecting  '*  taxes,  duties,  im- 
posts, and  excises."  But  as  the  great  bulk  of  the  expenses  of 
public  administration  was  left  to  be  defrayed  by  the  States  and 
their  local  divisions,  the  national  government  being  limited  to 
external  relations  and  a  few  subjects  of  internal  government,  it 
was  essential  that  the  right  of  taxation  should  continue  to  be 
enjoyed  by  the  States,  to  enable  them  to  meet  these  necessary 
expenses.  They  were,  however,  prohibited  from  laying  duties 
upon  imports  or  exports,  or  upon  tcmnage,  without  the  con- 
sent of  Congress;  but  as  to  all  other  subjects  of  taxation, 
embracing  the  real  and  personal  estates  of  the  citizens,  the 
Constitution  was  silent  as  to  the  rights  of  the  State&  A  rigid 
construction  of  the  provision  making  the  Federal  laws,  enacted 
pursuant  to  the  Constitution,  supreme  over  those  of  the 
States,  would  forbid  the  latter  from  exercising  a  concurrent 
right  of  taxation  over  subjects  as  to  which  the  taxing  power 
of  Congress  should  be  applied.  Suppose,  for  instance,  that 
the  General  Government  should  lay  a  land  tax,  could  a  State 
Govermnent  do  the  same  thing  while  the  Federal  law  remained 
in  force  ?  True,  if  the  State  tax  was  of  moderate  amount,  the 
land-owner  would  be  able  to  pay  both,  and  thus  no  embarrass- 
ment would  arise  to  the  General  Government  But  it  might 
be  said,  if  you  admit  the  principle  of  concurrent  taxation  by 
Smith.— Vol.  IX.  26 
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the  States,  it  will  not  be  possible  so  to  limit  the  amount  as  to 
prevent  inconvenience  in  the  exercise  of  the  Federal  power; 
and  the  Federal  laws  are  declared  to  be  paramount  to  those 
of  the  States.  Hence,  it  was  apprehended  that  the  taxing 
power  of  the  States  might  be  held  to  be  taken  away  by  the 
like  power  which  the  Constitution  conferred  upon  Congress. 
This  objection  was  treated  of  in  the  82d  and  83d  Letters  of 
Publius,  written  by  Mr.  Hamilton.  He  maintained,  by  a 
convincing  train  of  reasoning,  that  the  taxing  power  of  Cdn- 
gress  was  not,  in  respect  to  any  subjects  except  imposts, 
exports  and  tonnage,  exclusive  of  or  superior  to  that  of  the 
States,  but  that  they  were  concurrent.  "  The  necessity,"  he 
said,  "  of  a  concurrent  jurisdiction  in  certain  cases,  results  fix)m 
the  division  of  the  sovereign  power ;  and  the  rule  that  all 
authorities,  of  which  the  States  are  not  explicitly  divested  in 
fiivor  of  the  Union,  remain  with  them  in  full  vigor,  is  not 
only  a  theoretical  consequence  of  that  division,  but  is  clearly 
admitted  by  the  whole  tenor  of  the  instrument  which  contains 
the  articles  of  the  proposed  Constitution."  (Federalist,  No.  82.) 
He  insisted  that  it  was  not  a  case  of  repugnancy  in  that  sense 
which  would  be  requisite  to  work  an  exclusion  of  the  States. 
While  he  admitted  that  it  was  possible  that  a  State  might  tax 
a  particular  kind  of  property  in  a  manner  which  would  render 
it  inexpedient  .that  a  further  tax  should  be  laid  on  the  same 
subject  by  the  Union,  he  still  held  that.it  would  not  imply  a 
constitutional  inability  to  lay  such  further  tax.  He  conceded 
that  the  particular  policy  of  the  national  and  the  State  systems 
niight  now  and  then  fibil  to  coincide  exactly,  and  that  forbear- 
ance might  be  required.  "It  is  not,  however,"  he  added,  "a 
mere  possibility  of  inconvenience  in  the  exercise  of  powers, 
but  an  immediate  constitutional  repugnancy,  that  can,  by 
implication,'  alienate  and  extinguish  a  preexisting  right  of 
sovereignty."  (Id.)  And  he  concludes,  as  the  result  of  the 
whole  argument,  that  the  individual  States  would,  under  the 
proposed  Constitution,  retain  an  independent  and  uncontrolla- 
ble authority  to  raise  revenue  to  any  extent  they  might  stand 
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in  need  o^  by  every  kind  of  taxation  except  duties  on  imports, 
exports  and  tonnage.  (Federalist^  Ko.  33.) 

The  repugnancy  between  the  concurrent  powers  of  taxation 
residing  in  the  General  and  in  the  State  governments  seems 
equally  as  striking  as  that  which  is  alleged  to  exist  between 
the  Federal  power  of  borrowing  money  and  the  State  power 
of  taxing  all  the  property  of  the  citizen,  including  his  money 
invested  in  loans  to  the  government  It  may  be  said  that  the 
latter  power  can  be  exerted  to  an  extent  which  would  impair 
the  efficiency  of  the  other.  But  such  an  eflfect,  if  produced, 
would  be  incidental  and  indirect  State  taxation  might,  it  is 
true,  supposing  a  very  extreme  case,  be  carried  to  such  an 
extent  that  nothing  would  be  left  to  lend  to  the  nation.  But 
if  no  un&vorable  discrimination  is  made  as  to  money  invested 
in  federal  loans,  it  cannot  be  alleged  that  such  excessive  taxa- 
tion would  be  any  more  hostile  to  the  borrowing  power  of  the 
General  Govenmient  than  any  other  species  of  State  misgovem- 
ment;  and  it  can  scarcely  be  pretended  that  the  Federal  insti- 
tutions are  supreme  in  such  an  absolute  sense  that  any  State 
power  which,  by  a  possible  abuse,  may  impair  the  efficiency 
of  some  national  attribute,  is  necessarily  abrogated.  Indeed, 
the  complaint  on  the  part  of  those  who  oppose  the  daim  of 
the  State  is,  as  has  been  already  remarked,  not  so  much  that 
our  State  tax  law  conflicts  with  the  Federal  power  to  borrow 
money,  as  that  it  does  not  concede  to  the  Union  superior  rights 
in  our  money  market  over  those  enjoyed  by  any  other  class 
of  borrowers. 

It  remains  to  notice  the  judgments  of  the  Supreme  Court 
of  the  United  States  wl4di,  it  is  argued,  have  laid  down 
principles  which  lead  to  the  entire  exemption  of  Federal  stock 
from  State  taxation.  In  McOuilough  v.  The  Stale  of  Maryland 
(4  Wheat,.  116),  the  question,  in  substance,  was,  whether  the 
issues  of  bank  notes  by  the  Maryland  branch  of  the  Bank  of 
the  United  Stajbes  coujd  be  subjected  to  a  stamp  tax  under  the 
laws  of  Maryland.  That  State  had  passed  an  act  requiring 
banks  tr^msacting  their  business  in  that  State,  but  which  were 
not  chartered  by  the  State  legislature,  to  issue  their  notes  on 
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Stamped  paper  on  whicli  a  certain  duty  was  to  be  paid,  but  for 
which  any  bank  might  commute  by  paying  a  tax  of  fifteen 
thousand  dollars  a  year  in  advance.  A  heavy  penalty  was 
provided  against  any  bank  officer  who  should  issue  unstamped 
notes;  anc}  the  action  was  brought  against  McCuIIough,  the 
cashier  of  the  Baltimore  branch  of  the  Bank  of  the  United 
States,  to  recover  penalties  for  a  violation  of  the  act  The 
constitutional  validity  of  the  act  of  Congress  incorporating 
the  bank  was  largely  discussed,  and  was  passed  upon  by  the 
court ;  and  its  constitutionality  was  sustained.  The  bank  was 
considered  a  convenient,  useful  and  essential  instrument  of  the 
government  in  the  prosecution  of  its  fiscal  operations,  and  its 
establishment  by  Congress  was  held  to  be  the  constitutional 
exercise  of  the  power  "  to  make  all  laws  which  [should]  be 
necessary  or  proper  to  carry  into  execution"  the  authority 
granted  to  the  General  Government  Then  the  question  as  to 
the  power  of  the  States  to  tax  the  bank  or  its  branches  was 
considered  and  determined.  But  when  it  had  been  once  settled 
that  the  bank  was  a  constitutional  agency  and  instrument  for 
the  transaction  of  the  moneyed  operations  of  the  government, 
it  followed  necessarily,  as  it  seems  to  us,  that  it  could  no  more 
be  taxed  by  State  authority  than  the  treasury  department,  die 
mint,  the  postroffioe,  or  the  army  or  navy ;  and  it  was  upon 
this  ground  that  the  Maryland  statute  was  held  to  be  unoon- 
stitutionaL  The  State  power  of  taxation,  which  was  admitted 
to  embraoe  everything  which  existed  by  its  own  authority,  or 
which  was  introduced  by  its  permission,  was  held  not  to 
"extend  to  those  means  which  are  employed  by  Congress  to 
carry  into  execution  powers  conferred  on  that  body  by  the 
people  of  the  United  States."  (See  opinion  of  Chief  Justice 
Marshall,  p.  429.)  The  same  question  again  arose  in  Ogbom 
V.  The  United  SUites  Bank  (9  Wheat,  788),  which  was  an  action 
brought  to  test  the  validity  of  a  statute  of  the  State  of  Ohio, 
by  which  an  annual  tax  of  $60,000  was  imposed  upon  the 
Ohio  branch  of  the  Bank  of  the  United  States,  to  be  collected 
by  means  of  a  warrant  to  be  issued  hj  the  auditor  of  the  State. 
The  question  was  again  elaborately  argued  and  considered  by 
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the  court,  aad  the  exen^tion  of  the  bank  and  its  branches 
again  declared,  on  the  ground  that  the  institution  was  an  instru- 
ment, or,  as  it  was  several  times  called  in  the  opinion  of  the 
court,  a  machine^  for  carrying  on  the  moneyed  operations  of 
the  national  government  In  the  State  laws  under  considera- 
tion in  both  these  cases,  the  branches  of  tiie  bank  were  taxed, 
not  in  respeot  to  their  property,  but,  eo  nomine^  as  banks,  and 
because  they  were  banks.  Perhaps  it  may  be  inferred  from 
the  reasoning  of  the  court  that  they  would  have  been  held 
equally  exempt  from  taxation,  if  the  tax  had  been  laid  on  the 
corporation  in  respect  to  its  capital  or  personal  property.  No 
idea,  however,  was  entertained  that  the  money  which  was 
invested  in  the  stock  of  the  bank  was  thereby  withdrawn  fixun 
State  taxation.  Indeed,  such  a  conclusion  was  explicitly  disa- 
vowed in  the  opinion  of  the  Chief  Justice,  in  the  first  men- 
tioned case.  "  This  opinion,"  he  says,  "  does  not  deprive  the 
States  of  any  resources  which  they  originally  possessed.  It 
does  not  extend  to  a  tax  paid  on  the  real  property  of  the  bank, 
in  common  with  the  other  real  property  within  the  State,  nor  to 
a  tax  imposed  on  the  interest  which  the  citizens  of  Maryland 
may  hold  in  this  institution,  in  c<Mnmon  with  other  property 
of  the  same  description  throughout  the  State.  But  this  is  ,a 
tax  on  the  operations  of  the  bank,  and  is,  consequentiy,  a  tax 
on  the  operation  of  an  instrument  employed  by  the  govern- 
ment of  the  Union  to  carry  its  powers  into  execution.  Such 
a  tax  must  be  unconstitutional."  (4  Wheat,  486.) 

flnough  has  been  said  to  show  that  these  cases  bear  no 
analogy  to  the  one  before  us.  But,  in  Weston  v.  I%e  C% 
ChuncU  of  Charleston  (2  Pet,  449,  anno  1829),  the  subject  Oi 
State  taxation  of  the  debt  of  the  United  States,  in  the  hands 
of  an  individual,  came  directly  before  the  Federal  Supreme 
Court,  and  the  judgment  was  against  the  right  to  lay  the  tax. 
The  case  differs  from  the  present  only  in  the  circumstance  that 
the  tax  was  not  laid  upon  the  bulk  of  the  property  of  the 
citizens,  but  only  upon  certain  specified  securities,  and  that 
it  was  imposed  upon  the  United  States  stock  eo  nomine.  It 
was  imposed  by  the  municipality  of  the  city  of  Charleston, 
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South  Carolina,  under  authority  derived  from  the  legislature 
of  that  State.  It  was  laid,  as  the  report  states,  "  upon  all  per- 
sonal estate  consisting  of  bonds,  notes,  insurance  stock,  six  and 
seven  per  cent  stock  of  the  United  States,  or  other  obligations 
upon  which  interest  has  been  or  will  be  received  during  the 
year,  over  and  above  the  interest  which  has  been  paid  (funded 
debt  of  this  State,  and  stock  in  the  incorporated  banks  of  this 
State  and  the  United  States  Bank,  excepted'*) ;  and  the  amount 
of  the  tax  was  "twenty-five  cents  upon  every  hundred  dol- 
lars." Beal  estate  does  not  appear  to  have  been  embraced. 
Neither  were  goods  or  personal  chattels  of  any  kind,  or  slaves, 
or  the  stock  of  the  Greneral  Government  paying  less  than  six 
per  cent,  or  simple  contract  debts  due  to  the  taxpayer,  or  indi 
vidual  obligations  on  which,  for  any  reason,  interest  should 
not  be  paid  within  the  year ;  and  the  public  debt  of  the  State, 
the  stock  of  all  the  State  banks,  and  that  of  the  Bank  of  the 
United  States,  were  in  terms  excepted.  It  was  not,  therefore,, 
a  tax  upon  the  property  of  the  taxpayer  generally ;  but  par- 
ticular kinds  of  property  were  selected  from  the  mass,  embrac- 
ing, in  all  probability,  far  less  than  a  moiety  of  the  private 
property  of  the  city,  and  the  tax  was  assessed  upon  that,  to 
the  exoneration  of  all  the  residue.  And  the  tax  imposed  was 
not  limited  to  the  aggregate  of  the  public  charges  for  the  year; 
but  an  arbitrary  sum  was  exacted  of  twenty-five  cents  on  each 
hundred  dollars,  whether  that  should  be  more  or  less  than  the 
exigencies  of  the  city  government  should  call  for.  The  dif- 
ferent system  upon  which  the  taxes  of  this  State  are  assessed, 
has  been  already  shown.  Under  the  ordinance  of  the  city  of 
Charleston,  the  United  States  would  not  enter  the  money  mar- 
ket of  that  city  upon  an  equal  footing  with  all  other  borrowers. 
The  State  of  South  Carolina,  for  instance,  could  assure  those 
who  should  lend  it  money  that  they  should  be  exempt  from 
city  taxation,  and  the  same  advantage  would  be  extended  to 
capitalists  who  were  minded  to  invest  in  the  stock  of  the  State 
banks  or  in  that  of  the  Bank  of  the  United  States.  So,  money 
or  property  invested  in  mercantile,  manufacturing  or  other 
business,  so  long  as  it  did  not  assume  the  form  of  interest-pay- 
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ing  obligationiB,  would  be  exempt  from  taxation.  The  laW,  or 
ordinaBce,  discriminated,  in  respect  to  taxation,  adversely  to 
certain  classes  of  securities,  including  the  scrip  of  the  public 
debt  of  the  United  Statesl  The  ef^t  upon  the  government 
was  nearly  the  same  as  though  the  funded  debt  of  the  Union 
bad  been  singled  out  as  the  sole  subject  of  taxation.  Includ- 
ing other  securities,  the  whole  constituting  only  a  part  of 
the  property  of  the  citizens  wbich  might  be  subjected  to 
taxation,  does  not  relieve  the  law  from  the  charge  of  visiting 
the  whole  of  the  public  burdeiis  upon  particular  kinds  of  pro- 
perty in  exoneration  of  the  mass  of  it  Such  a  measure  might 
arise  either  out  of  motives  of  hostility  to  the  property  charged 
or  the  business  out  of  which  it  originated,  or  from  a  motive  of 
hostility  to  the  interests  taxed,  or  a  desire  to  favor  the  owners 
of  the  residue  at  the  expense  of  such  interests.  In  either  case  it 
might  easily  be  carried  to  the  extent  of  seriously  discouraging  or 
entirely  destroying  the  interests  discriminated  against.  But 
where  all  the  private  property  of  the  community  is  taxed  rata- 
bly, no  such  eflfect  could  follow,  and  under  such  a  system,  more- 
over, there  is  but  litfle  danger  of  oppressive  taxation.  In  levy- 
ing such  a  tax,  the  legislature  acts  equally  upon  all  its  consti- 
tuents. In  our  opinion,  the  judgment  last  referred  to  is  distin- 
guishable in  principle  from  the  case  we  are  considering,  in  the 
point  to  which  we  have  now  referred.  If  the  Federal  stock 
can  be  taxed  separately  and  specifically  at  any  amount  which  a 
State  legislature,  or  a  municipality  to  which  its  power  has 
been  delegated,  shall  see  fit,  the  government  in  seeking  to  obtain 
money  on  loan  may  be  effectually  driven  out  of  the  markets 
of  such  State.  But  such  a  consequence  could  never  happen 
under  the  existing  tax  law  of  this  State.  The  idea  that  the 
l^islature  would  dare,  or  would  be  permitted,  by  excessive 
taxation,  to  destroy  or  seriously  embarrass  the  interests  of  all 
the  property  holders  of  the  State,  is  not  to  be  supposed. 

Intending  as  we  do  to  follow  implicitly  the  matured  judg- 
ments of  the  Supreme  Court  of  the  United  States,  pronounced 
in  cases  arising  under  the  Federal  Constitution  and  Laws,  we 
yet  conceive  ourselves  at  liberty  to  receive  or  to  reject  any  dicta 
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which  were  not  called  for  by  the  feusts  of  the  case  adjudged, 
according  to  oar  own  sense  of  their  conformity  or  Want  of  con* 
formity  to  law.  We  are  aware  that  some  portion  of  the  rea^ 
soning  of  the  opinion  of  the  court,  prepared  by  the  venerable 
Chief  Justice  in  the  case  referred  to,  would  embrace  the  pre. 
sent  controversy,  though  other  parts  of  it  we  think  refer  to  the 
tax  under  coaaideration  as  laid  specifically  iq)on  Federal  slock ; 
and  that  in  the  dissenting  opinion  of  Mr.  Justice  Thqmfsof,  the 
nugority  of  the  court  are  understood  to  assume  the  broad  ground 
that  the  stock  of  the  United  States  is  not  taxable  in  any  shape 
or  manner  whatever.  But  we  think  it  was  not  l^ally  possible 
for  the  court  to  decide,  that  such  stock  could  not  be  taxed  along 
with  the  mass  of  the  taxpayer's  property,  under  a  taxing  sys- 
tem like  the  one  prevailing  in  this  State,  while  determining  a 
controversy  in  which  the  actual  facts  presented  by  the  litiga- 
tion disclosed  a  case  of  taxation  discriminating  adversely  to 
such  stock.  Such  a  question  as  is  claimed  to  have  been  decided, 
was  not  discussed  by  the  -counsel  on  the  argument  The  coun- 
sel for  the  plaintiff  in  error,  who  was  the  party  seeking  to  avoid 
the  tax,  did  not  contend  that  the  stock  would  be  exempt  under 
a  system  which  should  embrace  all  property  or  even  all  pub- 
lic ftmds.  He  said :  *'  The  ordinance  does  not  impose  a  tax 
upon  all  public  funds,  but  spedfically  on  the  six  and  seven  per 
cent  stock  of  the  United  States;  Thus,  there  are  selected  as 
the  particular  objects  of  taxation,  these  debts  of  the  Govern- 
ment of  the  United  States."  And  the  counsel  laid  before  the 
court  as  a  part  of  their  argument  the  opinion  of  three  of  the 
judges  of  the  Constitutional  Court  of  South  Carolina,  who, 
holding  that  the  stock  was  not  taxable,  dissented  from  the 
opinion  of  the  majority :  But  they  placed  their  dissent  on  the 
ground  that  the  tax  was  upon  the  stock,  eo  nomine,  and  was 
thus  a  burden  imposed  upon  the  credit  of  the  United  States. 

We  diflfer  with  natural  reluctance  from  even  an  obiter  die- 
turn  of  so  great  and  wise  a  judge  as  Chief  Justice  Marottatx^ 
especially  when  a[^arently  concurred  in  by  a  minority  of  the 
judges  of  the  national  tribunal  of  last  resort ;  but  we  are  happy 
to  know  that  if  we  have  fi^en  into  an  error,  it  can  readily  be 
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oonected.  If  that  eminent  oourt  shall,  upon  a  reoonsideration 
of  the  question,  adjudge  that  stooks  of  this  description  are 
universall J  exempt  from  taxation,  we  shall  cheerftdl j  oonform 
our  judgments  to  such  decision ;  but  until  such  review  shall 
be  had,  we  think  it  safer  to  follow  the  direction  of  our  own 
conyictions.  The  question  is  confessedly  one  of  very  great 
importanee.  K  we  determine  it  in  fevor  of  the  taxpayer,  the 
public  authorities  cannot  appeal  to  the  Federal  court,  as  it  is 
only  in  the  case  of  a  right,  claimed  under  the  Constitution  or 
laws  of  the  United  States,  which  has  been  denied  by  a  State 
court,  that  the  national  tribunal  has  jurisdiction,  whereas  the 
judgment,  which  we  actually  render,  can  be  carried  immedi* 
ately  to  the  court  of  the  last  resort 
The  judgment  of  the  Supreme  Court  is  affirmed. 

Mason,  J.,  also  delivered  an  opinion  for  affirmance;  SiL- 
DEN,  LortT,  Jakes  and  Hoyt,  Js.,  concurred,  without  however 
passing  upon  the  question  first  discussed,  as  to  the  construction 
of  our  statutes,  as  to  which  four  of  the  judges  were  understood 
to  express  a  different  opinion  from  that  stated  by  Judge  Denio. 

CoicsTOCE,  Ch.  J.  (Dissenting.)  The  taxing  power  of  this 
State  does  not  extend  to  stocks  issued  by  the  Government  of 
the  United  States.  This  proposition,  in  its  broadest  sense, 
was  determined  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Weston  etoL  y.TheOity  OmncH  ofOhark8i(m{2  Pet, 
449).  In  that  case  the  corporation  of  the  city  of  Charlestcm,  de- 
riving its  powers  firom  the  State  of  South  Carolina,  had  passed 
an  ordinance  subjecting  personal  estate  within  the  city  to 
taxation,  and  enxunerating  in  the  list  of  things  to  be  taxed  six 
and  seven  per  cent  stocks  of  the  National  Government  The 
plaintifb,  being  the  owners  of  such  stocks,  applied  to  the  Court 
of  Common  Pleas  for  the  Charleston  District,  for  a  writ  of 
prohibition  to  restrain  the  city  council  from  levying  the  tax 
on  those  stocks ;  on  the  ground  diat  the  ordinance  was,  in  that 
respect,  contrary  to  the  Constitution  of  the  United  Statea 
The  prohibition  was  granted.  The  proceeding  was  brought 
Smith.— Vol.  IX.  27 
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into  the  highest  State  court  for  review,  where  the  decision  of 
ibe  Common  Pleas  was  reversed,  and  a  decision  was  made  that 
the  ordinance  was  constitutional  and  valid.  From  that  deci- 
sion the  plaintiff  brought  error  into  the  Supreme  Court  of  the 
United  States.  In  that  court  a  preliminaij  question  arose 
whether  the  judgment  of  the  State  Court  was  reviewable  under 
the  judiciary  act  of  Congress.  That  question  was  decided  in 
the  affirmative;  and  then  the  only  point  to  be  determined 
was  whether,  by  force  of  the  Federal  Constitution,  the  stocks 
of  the  Gbvemment  were  exempt  fix>m  taxation  in  the  States, 
and  in  the  cities  of  the  States.  After  a  very  elaborate  argu- 
ment, Chief  Justice  MABaHAT.L  delivered  the  opinion  of  the 
court,  holding  that  the  ordinance  of  the  city  of  Charleston  was 
imconstitutional,  so  £str.as  it  subjected  such  stocks  to  taxation. 
The  judgment  of  the  State  Court  was  accordingly  reversed,  and 
a  judgment  was  directed  to  be  entered  declaring  it  to  be  the 
opinion  of  the  court  that  the  ordinance  was  repugnant  to  the 
Constitution  and  void. 

This  decision  was  pronounced  by  the  high  tribunal  appoint- 
ed by  the  Constitution  itself  to  be  the  interpreter  of  its  pro- 
visions. It  has  never  been  departed  from,  and,  I  think,  never 
questioned  in  the  slightest  degree.  It  would  therefore  be 
entirely  inappropriate  for  us  to  suggest  the  reasons  by  which 
the  conclusion  is  supported.  It  would  be,  moreover,  a  work 
of  supererogation,  because  the  opinion  of  Chief  Justice  Mab- 
RHATiL  is  not  only  convincing,  but  it  leaves  nothing  to  be  added. 
It  should  be  observed,  however,  in  reference  to  what  has  been 
said  in  the  present  case,  that  the  decision  proceeded  on  the 
broadest  possible  groxmd.  No  suggestion  was  made  in  the 
reasoning  of  the  court  that  the  Government  stocks  had  been 
invidiously  selected  for  taxation  with  any  purpose  hostile  to 
the  Gbvemment  or  laws  of  the  Federal  Union.  They  had 
been  assessed  as  the  personal  estate  of  individuals,  and  like  other 
personal  estates ;  and  the  simple  and  sole  inquiry  was,  whethef 
any  power  resided  in  the  States,  or  in  municipal  bodies  created 
under  State  authority,  to  tax  them.  This  was  determined  in 
the  negative,  and  we  are  bound  by  the  decision.    Upon  aU 
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questions  of  conflict  between  the  Constitution  and  laws  of 
the  Union  and  the  constitutions  and  laws  of  the  States  there 
can,  in  the  very  nature  of  our  political  system,  be  but  one  rule 
of  decision,  and  that  rule  must  be  declared  in  the  last  resort  by 
&e  Supreme  Court  of  the  United  States.  In  the  consideration, 
therefore,  of  the  question  now  before  us,  we  must  proceed  on 
the  fundamental  assumption  that  stocks  of  the  United  States 
Government  are  absolutely  exempt  from  taxation  by  any 
power  in  this  State. 

According  to  the  assessment  laws  of  this  State,  property  is 
not  taxed  by  enumeration  or  specification.  All  real  and  per- 
sonal estate  within  the  State  is  liable  to  taxation,  with  certain 
exemptions.  (1  E.  S.,  887,  §  1.)  The  local  law  or  ordinance 
of  the  City  of  Charleston,  adjudged  to  be  void  in  the  case 
which  has  been  cited,  enumerated  the  different  species  or 
kinds  of  property  upon  which  revenue  was  intended  to  be 
raised,  including  the  government  stocks  in  the  specification, 
the  prescribed  rate  of  taxation,  however,  being  uniform.  K 
in  the  case  now  before  us,  the  exemption  were  claimed  by  an 
individual  instead  of  a  corporation,  and  if  our  law  made  no 
exception  in  favor  of  property  exempt  under  the  Constitution 
of  the  United  States,  the  difference  in  circumstance  between 
the  case  and  the  one  determined  by  the  Federal  Supreme  Court 
would  be  simply  that  which  exists  between  taxation  of  all 
property  without  exception  and  taxation  of  certain  classes,  by 
a  specification  which  includes  property  exempt  under  the  Con- 
stitution of  the  United  States.  The  taxing  power  of  a  State 
may  be  exerted  in  either  of  these  modes  as  to  all  property 
which  can  be  taxed.  In  the  latter  mode  it  cannot  be  exerted 
so  as  to  embrace  stocks  issued  by  the  United  States,  because 
the  attempt  to  exert  it  is  in  violation  of  the  Constitution.  The 
fundamental  question  in  this  case,  I  think,  is  whether  that  des- 
cription  of  property  can  be  and  ought  to  be  embraced  in  assess- 
ing, according  to  the  other  mode,  the  personal  estate  of  an  indi- 
vidual or  a  corporation.  I  am  satisfied  for  reasons  to  be  pre- 
sently given,  that  no  distinction  in  this  respect  can  be  made 
between  an  individual  and  a  corporation. 
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It  cannot  be  denied  that  State  power  might  be  exeroifled 
more  inoonvenientlj,  not  to  say  more  dangerooslj,  to  the 
Federal  GK>yemment  in  one  of  these  modes,  than  in  the  other. 
In  the  one,  the  power  might  be  used  so  as  to  exempt  the  mass 
of  property  belonging  to  the  citizens  of  a  State  or  munici- 
pality, and  so  as  to  cast  the  burden  of  State  expenditure  upon 
the  credit  of  the  Union.  In  the  other,  taxation  is  neoessanl  j 
uniform  upon  all  property,  and  flagrant  abuse  of  power  is 
perhaps  impossible.  Nevertheless,  it  seems  to  me,  die  ques- 
tion does  not  depend  upon  these  considerations.  As  to  all  sub- 
jects over  which  the  taxing  power  of  a  State  extends,  there 
are  no  limitations  depending  on  the  mode  of  its  exercise. 
Discrimination  between  different  kinds  of  property  may  be 
made  in  the  pleasure  of  the  legislature,  where  the  right  of  taxa- 
tion exists  at  alL  Every  holder  of  United  States  Government 
stock  is  a  creditor  of  the  government,  and  the  value  of  all 
such  stocks  is  more  or  less  dependent  on  their  exemption  fipom 
burdens  imposed  by  the  States.  If  we  admit  the  right,  to  tax 
this  credit  Iq  any  mode  and  to  any  extent,  we  must  admit  it 
in  a  different  mode  and  to  a  greater  extent  There  is  no  limit 
to  the  principle.  The  acknowledgment  of  the  right  in  any 
degree,  involves  a  conflict  between  the  Federal  Union  and  the 
parts  of  which  it  is  composed.  But  as  the  Union  is  supreme 
in  the  exercise  of  all  its  powers,  including  the  vital  one  of 
borrowing  money,  no  authority  can  be  constitutionally  opposed 
to  it  while  confined  to  the  exercise  of  those  powers.  This  is  a 
principle  which  demands  the  absolute  exemption  of  the  national 
credit  from  State  taxation.  Such,  I  understand  to  be  the  doc- 
trine of  the  Supreme  Court  of  the  United  States,  and  as  such 
we  are  to  accept  it 

This  would  be  my  conclusion  if  the  State  of  New  York 
had,  by  its  legislation,  attempted  to  subject  this  class  of  pro- 
perty to  taxation.  But  I  am  satisfied  that  no  such  attempt  has 
been  made.  By  our  statute  all  lands  and  all  personal  estates 
within  this  State  are  made  liable  to  taxation,  subject  to  certain 
exemptions.  (1  R  S.,  887,  §  1.)  The  first  of  those  exemptions 
is  of  ''all  property,  real  or  persona),  exempted  from  taxation 
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by  the  Constitution  of  this  State,  or  under  the  Constitution  of 
the  United  States."  (§  4)  The  force  of  this  exemption  should 
be  carefully  considered.  We  have  seen  that  these  public  stocks 
cannot  be  assessed  in  the  mode  of  enumeration  or.  specification ; 
all  such  attempts  being  repugnant  to  the  Constitution  of  the 
United  States.  Now  if  the  exemption  declared  by  the  statute, 
in  the  words  just  quoted,  could  be  understood  as  referring  to 
that  particular  mode  of  assessment,  thqr  most  clearly  would 
not  of  themselres  prohibit  the  administratiye  or  taxing  officers 
from  rating  an  individual  in  a  sum  equal  to  the  value  of  all 
his  personal  estate  without  any  deduction  for  government 
stock  which  he  might  own.  On  that  supposition,  the  only 
question  would  be  ope  of  power  in  the  State  Govemment^ 
which  has  been  considered.  But  the  words  of  the  statute  can 
have  no  such  reference,  and  admit  of  no  such  interpretation ; 
because  there  is  no  such  mode  of  assessment  in  tiiis  State. 
Our  laws  of  assessment  contain  no  specification  of  the  subjects 
of  taxation.  They  provide  for  a  valuation  of  the  estate  of  the 
taxpayer  in  mass,  of  whatsoever  it  may  consist,  and  conse- 
quently if  he  owns  anything  which  is  exempted  by  law,  its 
value  must  be  deducted  fix>m  the  value  of  the  mass.  It  is  the 
same  thing  as  to  say  that  property  not  exempt,  and  no  other, 
is  to  be  valued  and  taxed.  Every  exception  contained  in  the 
statute  of  things  &om  taxation,  and  there  ia  a  considerable 
number  of  them,  necessarily  refers  to  the  actual  system  of 
taxation  in  the  mass,  for  we  have  no  other;  and  all  such 
exceptions  are  to  be  interpreted  accordingly.  The  conclusion 
is  plain.  The  Constitution  of  the  United  States,  according  to 
its  true  interpretation,  exempts  the  national  credit  from  taxa- 
tion by  State  power,  and  the  prohibition  has  the  same  force 
and  effect  as  if  it  were  declared  in  express  words.  The  legis- 
lature of  this  State,  in  providing  for  taxation  of  personal  estate 
of  its  citizens  in  the  mass  and  according  to  value,  has  expressly 
excepted  whatsoever  is  exempt  under  and  according  to  the 
Federal  Constitution.  Putting  aside  then  the  question  of  power, 
whether  it  would  be  possible  to  evade  the  Constitution  by 
that  mode  of  assessment,  the  legislature  have  declared,  in  a 
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manner  too  plain  to  be  mistaken,  that  no  sacli  evasion  is 
intended.  They  have  provided  for  aggregate  or  gross  valua- 
tions of  property,  excepting  therefrom  such  things  as  are 
exempt,  and  thej  have  declared  in  general  or  particular  terms 
what  those  things  are.  It  is  a  necessary  result  that  those  things 
are  to  be  omitted  in  such  valuation. 

This  conclusion  may,  perhaps,  be  rendered  still  more  evident^ 
if  we  observe  that  the  national  Constitution  exempts  nothing 
from  taxation  by  any  express  words  of  that  instrument  Our 
legislature,  therefore,  in  making  the  exception  of  which  we  are 
speaking,  refer  to  property  which  is  exempted  not  by  any 
express  language,  but  "under,"  or  according  to  the  Constitu- 
tion ;  and  there  is  no  room  to  doubt  that  they  had  in  view  the 
very  class  of  property  now  in  question,  because  at  that  time, 
the  Constitution  had  been  interpreted  in  this  respect,  and  the 
right  of  exemption  ascertained  and  declared  by  the  judicial 
power  of  the  Federal  Government 

In  order  to  be  fully  understood  on  this  point,  I  observe  once 
more:  The  credit  of  the  United  States  Government  is  admit- 
ted to  be  exempt  fix>m  taxation  in  the  States ;  but  the  sug- 
gestion is  made  that  this  applies  only  to  taxation  eo  nomine^  or 
by  enumeration  and  specification  of  the  thing  itself  a  sugges- 
tion which  leaves  the  States  at  liberty  to  rate  their  citizens 
according  to  the  value  of  their  property  in  mass,  and  without 
any  deduction  of  that,  which  is  thus  exempt  Our  own  legis- 
lation is  fatal  to  this  argument,  because  under  our  statutes  all 
taxation  is  according  to  this  mode ;  and  those  very  statutes 
declare  that  whatever  is  exempt  under  the  national  Constitu- 
tion, shall  not  be  included  in  the  valuation.  The  exemption, 
therefore,  of  the  stocks  of  the  United  States  Government,  rests 
not  only  upon  the  want  of  power  in  the  State,  but  upon  the 
intention  of  its  legislature. 

I  come  now  to  a  supposed  distinction  unfavorable  to  corpo- 
rations, in  this  State,  which  may  own  the  kind  of  property  now 
in  question.  The  very  able  and  discriminating  counsel  who  has 
argued  this  case  for  the  respondents,  has  relied  mainly  on  that 
distinction.    Feeling,  I  presume,  the  force  of  the  considerations 
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■which  have  been  urged,  he  has  scarcely  denied  that  if  Govern- 
ment stocks,  owned  bj  an  individual,  had  been  included  in  an 
assessment  against  him,  a  correction  of  the  roll  could  be  right- 
fully demanded ;  but  he  has  insisted  that  no  such  correction 
can  be  claimed  by  a  corporation.  This  result  is  claimed  to 
flow  from  the  manner  in  which  our  assessment  rolls  are  made 
up,  and  corporations  are  rated  under  our  statutes. 

For  myself  I  feel  very  little  diflSculty  in  this  branch  of  the 
case.  In  the  first  place,  if  it  has  been  shown  that  stocks  of 
the  United  States  Government  cannot  be  subjected  to  taxation, 
when  owned  by  an  individual,  the  rule  is  manifestly  the  same 
when  they  are  held  by  a  corporation.  The  rule  is  the  exemp- 
tion of  the  thing  or  subject,  and  it  has  no  respect  to  the  owner- 
ship. There  is  not  one  interpretation  of  the  Federal  Constitu- 
tion when  an  individual  claims  exemption  under  it,  and 
another,  when  a  corporation  makes  the  same  claim.  The  sug- 
gestion has  been  made,  that  the  legislature  may  tax  corpora- 
tions in  any  mode,  and  to  any  extent,  as  the  price  of  the 
privil^es  and  franchises  conferred  in  their  charters.  This  is 
true,  as  to  all  subjects  to  which  the  taxing  power  of  the  State 
extends.  But  when  a  corporation  acquires  property  which  is 
absolutely  exempt  from  all  burdens  imposed  by  the  States, 
xmder  the  higher  authority  of  the  Constitution  of  the  United 
States,  by  inevitable  logic  riuch  property  is  acquired  and  held 
free  from  taxation.  In  this  State,  all  taxation  is  upon  property r 
It  is  the  same  thing  in  substance  to  say  that  it  is  upon  the 
owner  in  respect  to  property.  If  the  holder  of  Government 
stocks  is  charged  because  he  buys  and  owns  them  as  a  part 
of  his  wealth,  to  the  extent  of  such  charge  their  value  in 
market  is  depreciated  and  the  credit  of  the  Nation  is  taxed, 
and  it  becomes  perfectly  indifferent  whether  a  natural  or  an 
artificial  person  is  the  proprietor.  The  exemption,  if  it  exists 
at  all,  is  the  result  of  a  constitutional  principle  which  operates 
in  all  circumstances,  and  follows  the  property  wherever  it  goes. 
So,  too,  the  law  of  this  State  is  of  universal  application.  The 
language  of  the  statute  is  that ''  all  lands  and  all  personal  estate 
within  this  State,  whether  owned  by  individuals  or  corporations^ 
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shftll  be  liable  to  taxation,"  subject  to  certain  exemptions  after- 
wards specified ;  and  among  those  exemptions  as  we  have  seen, 
is  the  one  which  indudes  stocks  of  the  IJnited  States.  If  this 
language  does  not  i^plj  the  same  rule  of  taxation  and  exemp- 
tion both  to  individuals  and  corporations,  I  greatlj  misappre- 
hend its  meaning. 

The  subject  is,  however,  perhaps  somewhat  obscured  by  the 
statutes  which  regulate  the  mode  and  details  of  assessing  cor- 
porations.   By  the  Bevised  Statutes,  the  assessors  are  directed 
to  enter  upon  the  rolls  the  names  of  corporations,  and  under 
each  name  the  amount  of  capital  stock  paid  in  and  secured 
to  be  paid.    The  quantity  .and  value  of  real  estate  are  to  be 
entered  in  the  second  and  third  columns.    In  the  fourth  col- 
umn, they  are  directed  to  insert  the  amount  of  capital  stock 
paid  in,  and  secured  to  be  paid  in,  deducting  the  sums  invested 
in  the  real  estate,  and  the  amount  of  the  stock  held  by  the 
State,  or  by  literary  and  charitable  institutions.  (1  K  S.,  p.  415, 
§  6.)    In  the  fifth  column,  of  what  is  called  the  ccnrected 
assessment  roll,  the  actual  amount  of  the  tax  imposed  is  to  be 
extended  (id.,  §  16),  but  how  that  amount  was  to  be  determined, 
that  is  to  say  whether  by  the  real  or  nominal  amount  of  capi- 
tal, was  not  expressly  directed  in  the  Bevised  Statutes.    In 
1863  those  statutes  were  so  amended  as  to  bring  within  the 
influence  of  taxation  the  surplus  profits  or  reserved  fiinds  of 
corporations,  exceeding  ten  per  cent  of  their  capital  stock,  and, 
also,  so  as  to  authorize  a  commutation  of  taxes  in  the  case  and 
manner  particularly  set  forth.  (Laws  of  1868,  ch.  664,  p.  1240.) 
Jn  1867  an  act  was  passed  which,  after  repealing  in  the  first 
^o^^tion  all  antecedent  statutes  which  authorized  a  commutation 
^^  taxes,  and  amending  in  the  second  section  the  previous  pro- 
^'^on  as  to  the  fifth  column  of  the  assessment  roll,  proceeds  in 
^*^^  third  section  to  declare,  that  "the  capital  stock  of  eveiy 
^^xnpany  liable  to  taxation,  except  such  part  of  it  as  shall  have 
■^^eix  excepted  in  the  assessment  roll,  or  as  shall  have  been 
^^^etnpted  by  law,  together  with  its  surplus  profits  or  reserved 
*^rida  exceeding  ten  per  cent  of  its  capital  afi«r  deducting  the 
vi^ue  of  its  real  estate,  and  all  shares  of  stock  in  other 
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corporations  actuallj  owned  by  such  company  which  are  taxa- 
ble upon  their  capital  stock  under  the  laws  of  this  State,  sludl 
be  assessed  at  its  actual  value,  and  taxed  in  the  same  manner  as 
other  real  and  personal  estate  in  the  county."  It  is  said  that 
prior  to  this  act  of  1857,  corporations  were  to  be  taxed  accord- 
ing  to  the  nominal  and  not  the  real  value  of  tiieir  capital  or 
stock ;  and  this  it  is  supposed,  in  some  degree,  &vor8  the  views 
of  the  respondents  in  this  case.  The  argument,  if  I  under- 
stand  it^  is,  that  according  to  this  rule  of  taxation,  the  assessors 
or  tax  commissioners  were  to  consider  nothing  but  the  sum 
of  the  capital  subscribed  and  paid  or  secured  (until  surplus 
profits  were  included  in  1863),  and  could  not  inquire  as  to  the 
things  in  which  the  capital  was  invested,  so  as  to  ascertain  the 
real  value  of  the  corporate  estate,  or  whether  any  part  of  it 
was  exempted  from  taxation. 

It  appears  to  me  that  tiiis  argument  is  plainly  falladous. 
The  Code  of  taxation  in  the  Bevised  Statutes  begins  with 
declaring  the  real  and  personal  estate  both  of  individuals  and 
corporations  to  be  liable  to  taxation,  subject  to  certain  exemp- 
tions, and  it  then  declares  the  exemptions  applicable  alike  to 
both.  In  the  subsequent  tities,  the  mode  and  details  of  assess- 
ment are  considered  and  provided  for,  while  the  exemptions 
are  not  again  referred  to.  But  these  must  be  understood  as 
qualifying  the  entire  Code.  Thus,  in  the  case  of  individuals, 
the  mode  of  making  up  the  assessment  rolls  is  prescribed,  and 
it  is  directed  that  ''the  full  value  of  all  personal  estate '^  shall 
be  entered  in  the  fourth  column.  (1  R  S.,  891,  §  9.)  Moreover, 
in  a  fifth  column,  the  actbal  amount  of  the  tax  is  to  be  extend- 
ed by  the  board  of  supervisors.  So  precisely,  as  we  have  just 
seen,  it  is  in  respect  to  corporations.  The  original  capital 
stock  is  to  be  set  down,  and  the  tax  is  to  be  extended  in  the 
same  manner.  No  one  ever  supposed  that  the  prescribed  mode 
and  form  of  assessing  an  individual  could  deprive  him  of  the 
exemptions  antecedentiy  declared  in  his  £s^vor.  Why  then 
should  the  same  mode  and  form  of  proceeding  in  the  case  of  a 
corporation  have  that  eflfect?  I  am  sure  this  argument  rests 
upon  no  foundation.    If  it  be  said  there  is  no  authority  in  the 

Smith.— Vol.  IX.  28 
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Statutes  for  correcting  the  roll  m  this  respect  in  favor  of  the 
taxpayer  belonging  to  one  class,  it  is  equally  true  as  to  the 
other  cla30.  And  by  proving  too  much,  the  argument  is  demon- 
strated to  be  unsoimd. 

Aside  from  all  questions  of  exemption,  it  is  not  now  very 
material  to  inquire  whether  before  the  act  of  1867  the  nominal 
instead  of  the  real  value  of  the  capital  or  stock  of  a  corpora- 
tion was  the  standard,  and  the  only  standard  of  assessment 

On  this  point  the  statute  quoted  from  the  Laws  of  1867, 
leaves  no  longer  any  doubt  The  leading  design  of  this  act 
was  to  abrogate  the  practice  of  assessing  corporations  accord- 
ing to  nominal  values,  and  to  introduce  the  principle,  far  more 
reasonable  and  just,  of  taking  actual  value  as  the  standard. 
This  design  was  accomplished  by  the  use  of  language  too  plain 
to  require  comment  That  such  is  the  interpretation  of  the 
statute  has  already  been  determined  by  this  court  {DoUovxiy 
V.  The  Oswego  Starch  FacUmf,  21  N.  Y.,  449.) 

In  applying  the  principle  thus  introduced,  the  assessor  must 
of  necessity  have  or  acquire  some  knowledge  of  the  actual 
property,  ftmds  and  estate  which  corporations  possess,  as  well 
as  of  the  liabilities  against  them.  These  are  the  circumstances, 
and  the  only  ones,  which  can  determine  the  actual  value  of 
their  capital  or  stock.  If  the  shares  held  by  individuals  are 
a  subject  of  sale  in  market,  the  sales  no  doubt  are  evidence 
of  such  actual  value ;  and  in  the  absence  of  other  knowledge, 
the  assessors  may  act  upon  that  basis.  But  this  evidence  is 
often  wholly  wanting,  because,  in  very  many  instances,  sales 
of  shares  are  nearly  or  quite  unknown.  Again,  in  instances 
still  more  numerous,  evidence  of  this  kind  will  be  entirely 
fallacious.  There  is  no  property  so  liable  to  gambling  and 
speculation,  as  stock  in  corporations.  Its  value  is  often  un- 
known to  the  large  body  of  the  holders,  because  those  having 
leading  interests  and  concerned  in  the  management  conceal 
such  value  for  their  own  private  purposes.  Stocks  may  be, 
and  frequently  are,  inflated  or  depressed  by  those  who  wish  to 
sell  or  to  buy.  They  are  subject,  moreover,  to  all  the  vicissi- 
tudes of  the  money  market    They  go  up  or  down  in  the  full- 
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ness  of  expectation  and  hope  of  to-day,  or  in  the  panic'  of 
to-morrow.  Actual  value  is  the  result  to  be  arrived  at,  for 
such  are  the  words  of  the  statute,  and  the  inquiry,  therefore, 
must  have  a  primary  regard  to  the  property  and  estate,  which 
alone  impart  such  value.  I  have  endeavored  to  show  that 
'  without  this  statute  of  1857,  the  argument  for  the  respon- 
dents, which  rests  upon  the  idea  that  the  sum  of  the  capital  sub- 
scribed and  paid,  or  secured  to  be  paid,  is  the  sole  standard  of 
assessment,  &ils.  But  with  this  statute,  which  is  now  a  funda- 
mental part  of  the  system  of  taxation,  the  very  foundation  of 
that  argument  seems  to  be  removed. 

It  remains  to  examine  the  di§tinctive  theory,  upon  which 
the  judges  of  the  court  below  have  proceeded  in  this  case. 
They  have  conceded  that  the  credit  of  the  United  States  is  uni- 
versally exempt  from  taxation.  They  suggest  no  mode  of 
assessing  such  property  whether  constituting  part  of  the  capi- 
tal of  an  individual  or  a  corporation.  The  only  ground,  there- 
fore, upon  which  they  have  been  able  to  sustain  the  action  of 
the  tax  commissioners  is,  that  taxation  in  respect  to  corporations 
is  not  upon  their  capital  or  estate,  but  upon  their  own  stock, 
as  a  thing  quite  distinct  from  capital.  According  to  this  view, 
the  relators  have  not  been  assessed  in  respect  to  their  Govern- 
ment stocks  or  upon  any  other  property,  and  have  nothing  to 
complain  of.  This  conclusion  seems  to  be  derived  from  the 
use  of  the  terms  "  capital  stock,"  in  the  statutes  which  prescribe 
the  manner  of  preparing  the  assessment  rolls. 

This  theory  only  needs  to  be  analyzed  in  order  to  demon- 
strate its  illusory  character.  A  just  conception  of  the  mean- 
ing of  terms  is  the  first  requisite.  The  word  "capital"  is 
unambiguous.  It  signifies  the  actual  estate,  whether  in  money 
or  property,  which  is  owned  by  an  individual  or  a  corporation. 
In  reference  to  a  corporation,  it  is  the  aggregate  of  the  sum 
subscribed  and  paid  in,  or  secured  to  be  paid  in,  by  the  share- 
holders, with  the  addition  of  all  gains  or  profits  realized  in 
the  use  and  investment  of  those  sums,  or,  if  losses  have  been 
incurred,  then  it  is  the  residue  after  deducting  such  losses.  The 
oorporation  as  a  legal  person,  is  the  owner  or  proprietor  of 
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this  capital,  and  there  is  not  a  corporation  aggregate  in  the 
world  which  ever  owned  any  else  except  the  franchise  of  being 
a  corporation.    The  term  ''  stock  "  is,  perhaps,  sometimes  used 
with  less  precision.    It  may  occasionally  be  employed  to  denote 
the  same  thing  as  capital.    If  that  were  its  meaning  in  the 
statutes,  of  course  the  argument  of  the  Supreme  Court  in  this* 
case  would  not  have  even  a  verbal  criticism  to  rest  upon. 
But,  whenever  it  means  anything  different  from  the  capital  of 
a  corporation,  it  can  refer  to  nothing  else  than  the  interests  of 
the  shareholders  or  individuals.     Such  interests  are  called 
"  stock,"  and  the  sum  total  of  them  is  appropriately  enough 
called  the  "  stock  "  of  a  corporation.    Those  interests  are  the 
resulting  estates  of  private  persons,  which  flow  &om  the  nature 
of  corporate  organizartions.    In  some  respects,  they  resemble 
a  chose  in  action,  and  thus  are  so  treated  in  the  relation  of 
husband  and  wife  and  in  other  relations.    More  accurately,  I 
think,  they  may  be  called  equitable  estates,  which  entitle  the 
holders  to  share  in  the  income  of  the  capital,  which  is  legally 
vested  in  and  managed  by  the  corporate  body.    The  material 
point  now  is,  that  corporations  themselves  never  own  what  is 
sometimes  called  their  own  stock.    They  have  the  power  and 
capacity  to  create  and  issue  stock,  but  when  created  and  issued 
it  always  belongs  to  the  individual  to  whom  it  is  issued,  or  to 
his  assignee.    In  his  hands  it  may  or  may  not  be  subject  to 
taxation,  like  other  private  property  in  the  pleasure  of  the 
legislature.    In  this  State  such  property  is  exempted  by  law, 
because  the  capital  itself  held  by  corporations  is  assessed  and 
taxed.    In  saying  that  corporations  never  own  their  own  stock, 
of  course  I  mean  that  which  has  been  subscribed  and  paid  for 
or  secured  to  be  paid  by  the  shareholders.    The  capacity  which 
a  corporation  has  within  its  charter  of  receiving  subscriptions 
and  payment  for  stock,  and  then  issuing  it  to  the  individual 
who  subscribes  and  pays  is  a  species  of  valuable  right    But 
this  is  not  material,  because  the  laws  of  assessment  only  speak 
of  capital  or  stock,  or  capital  stock  which  has  been  paid  or 
secured;  and  stock  in  that  condition  can  never,  in  the  nature 
af  things,  be  owned  by  a  corporation. 
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The  result  of  this  upon  taxation  is  plain^  Property  is  taxed 
aooording  to  our  laws,  and  the  owners  are  assessed  in  respect 
to  it  Corporations  are  not  to  be  assessed  in  respect  to  their 
stock  as  something  distinct  fix)m  their  capital,  because  in  that 
sense  they  are  not  the  owners  of  it.  They  contribute  to  the 
public  burdens  on  the  basis  of  their  capitel  like  the  owners 
of  private  estates,  and  because  they  have  nothing  else  which 
is  the  subject  of  taxation.  The  mode  of  ascertaining  the  yalue 
of  such  capital  in  the  assessment  rolls  is  indifferent  to  the 
question.  The  sum  of  the  stock  subscribed  and  paid,  for  or 
secured  to  be  paid,  may  or  may  not  be  taken  as  the  presumptive 
yalue.  In  whatever  way  the  result  is  reached,  the  burden  is 
imposed  on  the  artificial  person  or  body  in  respect  to  the  capi- 
tal or  estate  of  which  it  is  the  proprietor,  and  it  is  not  imposed 
on  the  intangible  substance  called  ^' stock,"  which  is  parceled 
out  to  individual  owners.  "That  this  is  in  accordance  with  all 
the  principles  and  analogies  of  taxation  known  to  our  laws,  it 
needs  no  argument  to  prova 

Plain  as  I  think  this  conclusion  is,  the  question  is  not 
exhausted  without  looking  at  the  statutes  under  which  it  is  sup- 
posed to  arise.  Let  us  refer  to  them,  keeping  in  view  the  theory 
we  are  endeavoring  to  refute,  which  is,  that  stock — ^as  meaning 
something  wholly  different  from  the  capital  or  estate  of  a  cor- 
poration— ^is  the  subject  of  taxation.  The  subjects  of  taxation 
and  those  which  are  exempt  from  it  are  precisely  defined  in 
the  titie  which  preceeds  all  otiiers  in  the  Code  of  assessment 
laws.  (1  E.  S.,  887.)  In  the  very  first  section  it  is  provided, 
that  "all  lands  and  all  personal  estate  within  this  State, 
whether  owned  by  individuals  or  corporatumsy  shall  be  liable  to 
taxation,"  &c.  Can  language  more  explicitly  declare,  that  it 
is  the  capital  or  estate  of  corporations  which  the  legislature 
intended,  and  not  their  stock  in  the  sense  now  contended  for? 
In  the  4th  section  of  the  same  titie,  the  exemptions  are  specified, 
and  among  them  (sub.  4)  the  houses,  lands  and  personal  estate 
of  companies  incorporated  for  the  reformation  of  offenders, 
and  (sub.  7),  "  the  personal  estate  of  every  incorporated  com- 
pany not  made  liable  to  taxation  on  its  capital  in  the  4th  titie 
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of  this  chapter.'*  ^ow  it  is  this  4th  title  which  contains  the 
provisions  for  making  up  assessment  rolls  against  corpora- 
tions in  some  of  which  the  term  "  capital  stock "  is  used 
The  reference  to  that  title  here  quoted,  and  the  use  of  the 
word  "capital"  in  such  reference,  prove  absolutely  that  the 
terms  "  capital,"  and  "  capital  stock,"  are  employed  in  pre- 
cisely the  same  sense.  Beferring  now  again  to  the  first  title, 
we  find  a  further  provision  (§  7),  excepting  "  the  owner  or 
holder  of  stock  in  any  incorporated  company  liable  to  taxation 
on  its  capital"  Here,  again,  the  subject  is  clearly  defined. 
Stock  is  not  to  be  taxed  but  capital  is ;  the  one  is  marked  as 
the  property  of  the  individual,  the  other  as.  that  of  the  corpo- 
ration. 

Passing  the  second  and  third  titles  which  relate  to  the  assess- 
ment and  collection  of  taxes  against  individuals,  and  to  subjects 
connected  therewith,  we  come  to  the  4th,  which  relates  to  cor- 
porations. (1  E.  S.,  414.)  In  the  very  first  section,  we  find 
it  declared  that  corporations  shall  be  liable  to  taxation  on  their 
capital  in  the  manner  hereinafter  prescribed.  The  grounds 
for  a  verbal  criticism,  slight  as  they  are,  would  not  exist  at  all, 
but^  for  the  6th  section  which,  as  we  have  seen,  relates  to  the 
assessment  rolls.  But  the  very  first  requirement  of  that  sec- 
tion is,  that  the  assessors  shall  enter  the  names  of  corporations, 
and  the  ^^ property  "  of  each  in  the  manner  specified,  and  the 
first  specification  is  the  "capital  stock  paid  in  or  secured  to  be 
paid  in."  Again,  the  10th  section  of  the  same  title  declares 
that  the  "  capital  stock  "  shall  be  assessed,  &c,  unless  the  cor- 
poration shall  be  entitled  to  commute  its  taxes,  in  which  case 
no  tax  shall  be  imposed  on  the  -^^ property  "  of  such  corpora- 
tion. Thus  we  find  the  word  "capital,"- "capital  stock,"  and 
"property,"  indiscriminately  used  throughout  this  title  to 
designate  the  estate  of  a  corporation.  It  may  well  be,  that 
before  the  act  of  1857  such  estate  was  to  be  taken  at  its  nomi- 
nal value;  that  is  to  say,  estimated  at  the  amount  of  capital 
originally  subscribed  and  paid  or  secured,  without  regard  to 
depreciation  and  loss.  This  is  indifferent,  as  we  have  shown. 
The  point  of  the  discussion  now  is,  that  the  estate  or  capital  at 


Digitized  by 


Google 


ALBANY,  JUNE,  1861.  228 

The  People  «.  CommiBsionera  of  Taxes  and  ABsessments. 

whatever  valuation,  and  not  the  stock  in  the  sense  of  that  term 
contended  for,  is  the  subject  dealt  with  by  the  assessment 
laws.  Indeed,  we  may  take  the  very  words  on  which  the 
criticism  arises,  ''capital  stock  paid  or  secured  to  be  paid 
in."  I  aflBjm  that  these  words  are  descriptive  of  nothing  else 
than  capital  The  sums  subscribed  and  paid  in,  or  secured  to 
be  paid  in,  are  the  capital  of  a  corporation  in  the  real  and 
actual  sense.  Stock,  on  the  other  hand,  is  paid  for  and  is  not 
"  paid  in."  It  is  the  thing  which  the  subscriber  receives  in 
exchange  for  what  he  pays  in.  One  of  those  values,  that  is 
the  sum  paid,  is  held  by  the  corporation  and  becomes  its  capi- 
tal The  other  is  given  to  the  shareholder  and  becomes  his 
stock.  They  are  of  totally  different  natures.  The  one  is  the 
object  of  taxation,  the  other  is  not  This  appears  to  me  so 
plain  in  reason,  and  upon  the  language  of  all  the  statutes 
referred  to,  that  I  pursue  this  point  no  further. 

A  single  additional  observation  ought  to  be  made  upon  the 
act  of  1857.  That  statute  besides  introducing,  as  we  have 
seen,  the  principle  of  actual  value  as  the  basis  of  taxation,  has 
declared  in  express  words  an  exemptioq  of  whatever  is  ex- 
empted by  other  laws,  in  addition  to  the  exceptions  which  are 
made  in  the  assessment  rolls.  This  clause  was  intended,  out 
of  abundant  caution,  to  remove  all  the  differences  which  could 
be  imagined  or  suggested  between  the  rules  of  taxation,  as  to 
individuals,  and  those  in  respect  to  corporations.  The  lan- 
guage necessarily  refers  to  iJl  property  which  was  exempt 
under  preexisting  statutes.  It  cannot  refer  to  the  stock  of  the 
corporation,  held  "  by  the  State  or  by  literary  and  charitable 
institutions,"  because  that  exception  is  made  in  the  assessment 
rolls.  In  addition  to  this  exception,  we  have  the  words  "  or 
as  shall  have*  been  exempted  by  law,"  referring  certainly  to 
all  laws  exempting  property  fix)m  taxation.  In  those  laws 
we  find  embraced  stocks  of  the  Government  of  the  United 
States;  and  the  right  to  hold  them  free  from  taxation  would 
seem  more  plain  in  fiivor  of  a  corporation  than  an  indi- 
vidual, because  the  privilege  is  declared  twice,  instead  of  once 
only. 
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The  judgment  should  be  reversed,  and  the  proceedings  re 
mitted,  with  a  direction  to  correct  the  assessment  roll 

DAYiBSy  X,  did  not  hear  the  argument,  and  expressed  no 
opinion. 

Judgment  affirmed 
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The  People,  ex  rd.  Hott,  i;.  The  Cokiossionebs  of  Taxes. 

Under  the  statutes  of  this  State  relating  to  taxation,  the  personal  property 

of  a  readent  actually  situated  in  another  State  or  countiy  is  not  to  be 

included  in  the  assessment  against  him.    On  the  other  hand,  the  personal 

property  of  a  non-resident,  which  is  situated  here,  is  liable  to  taxation 

1^^  ^^         with  such  exceptions  only  as  the  statute  laws  have  made. 

.   ^   ^^^  But  these  rules  apply  only  to  property  which  is  capable  of  having  an  actual 

J 150     3d     '^^  '^^  ^^^  ^^^  within  or  without  the  State.    Property  merely  in 

~  transit  through  the  State  is  not  taxable.    Debts  and  chosee  in  action* 

in  general  follow  the  domicil  of  the  owner.    Ships  at  sea^  if  registered  at 

a  port  within  the  State,  have  no  sUua  elsewhere,  and  are  to  be  assessed 

here. 

The  relator,  residing  in  the  dty  of  New  York,  was  assessed  in  respect  to 

capital  invested  in  business  in  New  Orleans,  and  in  req>eot  to  chattels 

upon  his  farm  in  New  Jersey :  JZe^  that  the  assessment  was  erronaoos. 

Appeal  from  the  Supreme  Court  Upon  a  certiorari  to  the 
Commissioners  of  Taxes  and  Assessments  for  the  city  and 
county  of  New  York,  they  made  a  return  from  which  these 
&ct8  appeared :  The  relator  was  assessed  $4,000  for  personal 
property.  He  applied  for  a  correction  of  the  assessment,  and 
testified  that  the  value  of  all  his  personal  property  within  this 
State  was  exceeded  in  amount  by  his  just  debts  and  liabilities. 
He  also  stated  that  he  had  personal  property  outside  of  this 
State,  of  the  value  of  $4,000  over  and  above  his  debts  and 
liabilities.  The  commissioners  thereupon  declined  to  correct 
the  assessment  They,  however,  requested  the  relator  to  sub- 
mit a  written  statement  of  his  demand,  and  of  the  facts  upon 
which  it  was  based.  In  compliance  with  this  request,  he  pre- 
sented an  affidavit  showing  that  he  was  a  merchant  having  his 
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principal  place  of  biisiuess  ia  the  citj  of  New  QrleanB,  and 
having  an  offioe  in  New  York,  where  he  lesided,  only  for 
th^  purchase  of  goods.  He  reiterated  his  previous  statement 
that  his  personal  property  within  this  State  did  not  exceed 
the  amount  of  his  debts,  and  declared  that  he  h(id  no  other 
personal  property  except  capital  employed  in  his  business 
in  New  Orleans,  ''which  is  taxed  and  taxable  theire,  and  &rm 
stock  and  household  furniture  in  the  State  of  New  Jersey, 
which  are  taxable  by  the  laws  of  said  State  of  New  Jersey." 
The  commissioners  decided  that  personal  property  has  no  - 
situSf  but  follows  the  person,  and  "therefore  denied  his  appli 
cation  for  remission,  notwithstanding  that  the  goods  and  chat- 
tels owned  by  him  are  in  the  city  of  New  Orleans,  and  without 
the  State  of  New  York."  The  assessment  was  adjudged  valid, 
and  affirmed,  at  general  term  in  the  first  district,  and  an  appeal 
was  taken  to  this  court 

0ro9venor  P.  Lowrey^  for  the  appellants. 

Qreene  C,  Brcmaon^  for  the  respondent 

CJoMSTOCK,  Ch.  J.  The  legislature^  in  defining  property 
which  is  liable  to  taxation,  have  used  the  following  language : 
"  All  lands  and  all  personal  estate  wUhin  this  States  whether  > 
owned  by  individuals  or  corporations,  shall  be  liable  to  taxa- 
tion subject  to  the  exemptions  hereinafter  q)ecified."  (1  E.  S., 
887,  §  1.)  The  title  of  the  act  in  which  this  provision  is  con- 
tained, IB,  "  of  the  property  liable  to  taxation,"  and  it  ib  in  thin 
title  that  we  ought  to  look  for  controlling  definitions  on  the 
subject  Other  enactments  relate  to  the  details  of  the  system 
of  taxation,  to  the  mode  of  imposing  and  collecting  the  pub- 
lic burdens,  and  not  to  the  property  or  subject  upon  which  it 
is  imposed.  In  order,  therefore,  to  determine  the  questbn  now 
before  us,  the  primary  requisite  is  to  interpret  justly  and  fidrly 
tile  language  above  quoted. 

"All  lands  and  all  personal  estate  within  this  State  shall  be 
liable  to  taxation."    K  we  are  willing  to  take  this  language, 
Smith.— Vol.  IX.  29 
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without  attempting  to  obscure  it  by  introducing  a  legal  fiction 
as  to  the  stius  of  peisonal  estate,  its  meaning  would  seem  to  be 
plain.  Lands  and  personal  property  having  an  actual  situation 
within  the  State  are  taxable,  and  by  a  necessary  implication 
no  other  property  can  be  taxed.  I  know  not  in  what  lan- 
guage more  appropriate  or  exact,  the  idea  could  have  been 
expressed.  Beal  and  personal  estate  are  included  in  precisely 
the  same  form  of  expression.  Both  are  mentioned  as  being 
within  the  State.  It  is  conceded  that  lands  lying  in  another 
State  or  country,  cannot  be  taxed  against  the  owner  resident 
here,  and  no  one  ever  supposed  the  contrary.  Yet  it  is  claimed 
that  goods  and  chattels  situated  in  Louisiana,  or  in  France,  can 
be  so  taxed.  The  legislature  I  suppose  could  make  this  dis- 
tinction, but  that  they  have  not  made  it,  in  the  language  of  the 
statute  is  perfectly  clear.  Nor  is  the  reason  apparent  why 
such  a  distinction  should  be  made.  Lands  have  an  actual  situs, 
which  of  course  is  immovable.  Chattels  also  have  an  actual 
sitiiSy  although  they  can  be  moved  from  one  place  to  another. 
Both  are  equally  protected  by  the  laws  of  the  State  or  sove- 
reignty in  which  they  are  situated,  and  both  are  chargeable 
there  with  public  burdens,  according  to  all  just  principles  of 
taxation.  A  purely  poll  tax  has  no  respect  to  property.  We 
have  no  such  tax.  With  us  taxation  is  upon  property,  and  so 
it  is  in  all  the  States  of  the  Union.  So  also  in  general,  it  is 
in  all  countries.  The  logical  result  is,  that  the  tax  is  incurred 
within  the  jurisdiction  and  under  the  laws  of  the  country  where 
it  is  situated.  K  we  say  that  taxation  is  on  the  person  in  respect 
to  the  property,  we  are  still  without  a  reason  for  assessing  the 
owner  resident  here,  in  respect  to  one  part  of  his  estate  situated 
elsewhere,  and  not  in  respect  to  another  part    Both,  I  repeat, 

/  are  the  subjects  of  taxation  in  the  foreign  jurisdiction.  If  then 
the  owner  ought  to  be  subjected  to  a  double  burden  as  to  one, 
why  not  as  to  the  other  also  ? 

I  find  then  no  room  for  interpretation,  if  we  take  the  words 

^  of  the  statute  in  their  plain  ordinary  sense.  The  legislative 
definition  of  taxable  property,  refers  in  that  sense  to  the  actual 
situs  of  personal  not  less  than  real  estate.    If  the  intention 
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had  been  different,  it  cannot  be  doubted  that  different  language 
would  have  been  used.  It  would  have  been  bo  easy  and  so 
natural  to  have  declared  that  all  lands  within  this  State,  and 
all  personal  property  wherever  situated,  owned  by  residents  of 
this  State,  shall  be  liable  to  taxation,  that  we  should  have  ex- 
pected just  such  a  declaration,  if  such  had  been  the  meaning 
of  the  law-making  power.  To  me,  it  is  eyidenlKthat  the  legis- 
lature were  not  enunciating  a  l^al  fiction  which,  as  we  shall 
presently  see,  expresses  a  rule  of  law  in  some  circumstances 
and  relations,  but  which  in  others  is  not  the  law.  They  were 
speaking  in  plain  words,  and  to  the  plain  understanding  of 
men  in  general.  When  they  said  all  real  and  all  personal 
estate  within  this  State,  I  see  no  room  for  a  serious  doubt  that 
they  intended  property  actually  within  the  State  wherever  the 
owner  might  reside. 

It  is  said,  however,  that  personal  estate  by  a  fiction  of  law 
has  no  situs  away  from  the  person  or  residence  of  the  owner, 
and  is  always  deemed  to  be  present  with  him  at  the  place  of 
his  domidl.  The  right  to  tax  the  relator's  property  situated  in 
New  Orleans  and  New  Jersey,  rests  upon  the  universal  appli- 
cation of  this  legal  fiction ;  and  it  is  accordingly  insisted  upon 
as  an  absolute  rule  or  principle  of  law  which,  to  all  intents 
and  purposes,  transfers  the  property  from  the  foreign  to  the 
domestic  jurisdiction,  and  thus  subjects  it  to  taxation  under 
our  laws.  Let  us  observe  to  what  results  such  a  theory  will 
lead  us.  The  necessary  consequence  is,  that  goods  and  chattels 
actually  within  this  State  are  not  here  in  any  legal  sense,  or  for 
any  legal  purpose,  if  the  owner  resides  abroad.  They  cannot  be 
taxed  here,  because  they  are  with  the  owner  who  is  a  citizen  or 
subject  of  some  foreign  State.  On  the  same  ground,  if  we  are 
to  have  harmonious  rules  of  law,  we  ought  to  relinquish  the 
administration  of  the  effects  of  a  person  resident  and  dying 
abroad,  although  the  claims  of  domestic  creditors  may  require 
such  administration.  So,  in  the  case  of  the  bankruptcy  of  such 
a  person,  we  should  at  once  send  abroad  his  effects,  and  cannot 
consistently  retain  them  to  satisfy  the  claims  of  our  own  citizens. 
Again,  we  ought  not  to  have  laws  for  attaching  the  personal 
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estate  of  non-reeidents,  because  such  laws  neoeasarilj  assume 
that  it  has  a  situs  entirely  distinct  from  the  owner's  domiciL 
Yet  we  do  in  certaiti  cases,  administer  upon  goods  and  chattels 
of  a  foreign  decedent;  we  refuse  to  give  up  the  effects  of  a 
bankrupt  until  creditors  here  are  paid ;  and  we  have  laws  of 
attachment  against  the  effects  of  non-resident  debtors.  These, 
and  other  illui»trations  which  might  be  mentioned^  demonstrate 
that  the  fiction  or  maxim  mobilia  pei-sanam  sequuntur  is  by  no 
means  of  universal  application.  Like  other  fictions,  it  has  its 
special  uses.  It  may  be  resorted  to  when  convenience  and  jusr 
tice  so  require.  In  other  circumstances  the  truth  and  not  the 
fiction  affords,  as  it  plainly  ought  to  afford,  the  rule  of  action. 
The  proper  use  of  legal  fictions  is  to  prevent  injustice,  according 
to  the  maxim,  in  ficdone  juris  semper  osgyiias  existat  "No  fic- 
tion," says  Blackstone,  "shall  .extend  to  work  an  injury;  its 
proper  operation  being  to  prevent  a  mischief  or  remedy  an 
inconvemence,  which  might  result  from  the  general  rule  of 
law."  So  Judge  Story,  referring  to  the  situs  of  goods  and 
chattels,  observes :  "  The  general  doctrine  is  not  controverted, 
that  although  movables  are  for  many  purposes  to  be  deemed 
to  have  no  situs,  except  that  of  the  domicil  of  the  owner,  yet 
this  being  but  a  legal  fiction  it  yields  whenever  it  is  necessary, 
for  the  purpose  of  justice,  that  the  actual  sihcs  of  the  thing 
should  be  examined."  He  adds  quUe  pertinently,  I  think,  to 
the  present  question,  "a  nation  within  whose  territory  any 
personal  property  is  actually  situated;  has  an  entire  dominion 
over  it  while  therein,  in  point  of  sovereignty  and  jurisdiction, 
as  it  has  over  immovable  property  situated  there."  (Confl.  of 
Laws,  §  550.)  I  can  think  of  no  more  just  and  appropriate 
r  exercise  of  the  sovereignty  of  a  State  or  nation  over  property, 
situated  within  it  and  protected  by  its  laws,  than  to  compel  it 
to  contribute  toward  the  maintenance  of  government  and  law.  * 
.  Accordingly  there  seems  to  be  no  place  for  the  fiction  of 
which  we  are  speaking,  in  a  well  adjusted  system  of  taxation. 
In  auch  a  system  a  fundamental  requisite  is  that  it  be  harmo- 
nious. But  harmony  does  not  exist  unless  the  taxing  power 
is  exerted  with  reference  exclusively  either  to  the  s^us  of  the 
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property,  or  to  the  residence  of  the  owner.  Both  rules  cannot 
obtain  imleas  we  impute  inconsistency  to  the  law,  and  oppres- 
sion to  the  taxing  power.  Whichever  of  these  rules  is  the 
true  one,  whichever  we  find  to  be  founded  in  justice  and  in  the 
reaflon  of  the  thing,  it  necessarily  excludes  the  other;  because 
we  ought  to  suppose,  indeed  we  are  bound  to  assume,  that  other 
States  and  Governments  have  adopted  the  same  rule.  If  then 
proceeding  on  the  true  principles  of  taxation,  we  subject  to  its 
burdens  all  goods  and  chattels  actually  within  our  jurisdiction,  %/ 
without  regard  to  the  owner's  domidl,  it  must  be  understood 
that  Ae  same  rule  prevails  everywhere.  If  we  also  proceed  on 
the  opposite  rule,  and  impose  the  tax  on  account  of  the  domi- 
cil,  without  regard  to  the  actual  sHua^  while  the  same  property  " 
is  taxed  in  another  sovereignty  by  reason  of  its  situs  there,  we 
necessarily  subject  the  citizen  to  a  double  burden  of  taxation. 
For  this  no  sound  reason  can  be  given.  To  put  a  strong  case. 
The  owner  of  a  southern  plantation  with  his  thousand  slaves 
upon  it,  may  prefer  to  reside  and  spend  his  income  in  New 
York.  Our  laws  protect  him  in  bis  person  as  a  citizen  of  the 
State,  and  for  this  the  State  receives  a  sufficient  consideration 
without  taxing  the  capital  which  it  does  not  protect  Under 
our  laws  can  we  tax  the  wealth  thus  invested  in  slave  pro- 
perty ?  They  ignore,  on  the*  contrary,  the  very  existence  of 
such  properly,  and  therefore  there  is  no  room  for  the  fiction 
according  to  which,  and  only  according  to  which,  the  situs  is 
supposed  to  be  here.  But  if  we  could  make  room  for  that 
fiction,  still  it  remains  to  be  shown  that  some  rule  of  reason  or 
principle  of  equity  can  be  urged  in  favor  of  such  taxation. 
This  cannot  be  shown,  and  the  attempt  has  not  been  made. 

We  may  reverse  the  illustration.  A  citizen  and  resident  of 
Massachusetts  may  own  a  farm  in  one  of  the  counties  of  this 
State,  and  large  wealth  belonging  to  him  may  be  invested  in 
cattle,  in  sheep  or  horses  which  graze  the  fields,  and  are  visible 
to  the  eyes  of  the  taxing  power.  Now  these  goods  and  chattels 
have  an  actual  situs,  as  distinctly  so  as  the  farm  itself.  Putting 
the  inquiry  liien  with  reference  to  both,  are  they  "  real  estate 
and  personal  estate  within  this  State,"  so  as  to  be  subject  to 
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taxation  luider  that  definition  ?  It  seems  to  me  but  one  answer 
can  be  given  this  question,  and  that  answer  must  be  according 
to  the  actual  truth  of  the  case.  If  we  take  the  fiction  instead 
of  the  truth,  then  the  situs  of  these  chattels  is  in  Massachusetts, 
and  they  are  not  within  this  State.  The  statute  means  one 
thing  or  the  other.  It  cannot  have  double  and  inconsistent 
interpretations.  And  as  this  is  impossible  so  we  cannot,  under 
and  according  to  the  statute,  tax  the  citizen  of  Massachusetts 
in  respect  to  his  chattels  here,  and  at  the  same  time  tax  the 
citizen  of  New  York  in  respect  to  his  chattels  having  an  actual 
situs  there.  In  both  cases  the  property  must  be  "  within  this 
State,"  or  there  is  ho  right  to  tax  it  at  alL  It  cannot  be  true 
in  fact,  if  a  Massachusetts  man  owns  two  spans  of  horses,  one 
of  which  draws  his  carriage  at  home  and  the  other  is  kept  on 
his  farm  here,  that  both  are  within  the  State.  It  cannot  be 
true  by  any  legal  intendment,  because  the  same  intendment 
which  locates  one  of  them  here,  must  locate  the  other  abroad 
and  beyond  the  taxing  power.  It  seems  to  follow  then  inevi- 
tably that  before  we  can  uphold  the  tax  which  has  been 
imposed  upon  the  relator's  property  situated  in  New  Orleans 
and  New  Jersey,  we  must  first  determine,  that  if  he  resided 
there,  and  the  same  goods  and  chattels  were  located  here,  they 
could  not  be  taxed  as  being  within  the  State.  Such  a  deter- 
/  mihation  I  am  satisfied  would  contravene  the  plain  letter  of  the 
statute  as  well  as  all  sound  principles  underlying  the  subject 
We  have  been  referred  to  other  provisions  of  the  code  of 
taxation  as  contained  in  the  Bevised  Statutes.  In  the  article 
"  of  the  place  in  which  property  is  ta  be  taxed,"  it  is  declared 
that  "  every  person  shall  be  assessed  in  the  town  or  watd  where 
he  resides  when  the  assessment  is  made,  for  all  personal  estate 
owned  by  him,  including  all  such  personal  estate  in  his  posses- 
sion or  under  his  control,  as  master,  guardian,  executor  or 
administrator;  and  in  no  case  shall  property  so  held  under 
either  of  those  trusts,  be  assessed  against  any  other  person." 
(§  5,  p.  889.)  This  provision,  it  is  supposed,  has  some  tendency 
to  sustain  the  action  of  the  Commissioners  of  Taxes  in  the 
J  present  case.    But  I  think  otherwise.    The  object  of  the  title. 
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and  of  this  sectdon  in  particular,  is  to  specify  the  town  or  ward 
where  the  property  of  each  taxpayer  is  to  be  assessed,  and 
not  to  define  the  subjects  of  taxation.  In  regard  to  subjects, 
therefore,  exactness  of  expression'  in  such  a  connection,  was 
not  important  All  property  liable  to  taxation,  and  all  pro- 
perty exempt  therefrom,  had  been  specified  with  great  preci- 
sion in  the  preceding  article,  and  the  definitions  of  that  article 
must  therefore  be  understood  as  qualifying  all  loose  and  general 
expressions  in  the  provisions  which  follow  it,  devoted  to  other 
details  of  assessment  and  taxation.  In  construing  the  section 
last  quoted,  we  shall  be  materially  aided  if  we  refer  to  those 
which  immediately  precede  it  in  the  same  article  concerning 
the  assessment  of  lands.  Lands  occupied  by  the  owner  or 
wholly  unoccupied,  and  situated  in  the  ward  where  he  resides, 
must  be  assessed  to  such  owner.  (§  1.)  Lands  unoccupied 
and  not  owned  by  a  peiTson  residing  in  the  town  or  ward  where 
they  are  situated,  are  to  be  assessed  as  non-resident  lands.  (§  8.) 
Thus  if  a  person  resides  in  one  town,  and  owns  lands  in 
another  town  or  county  within  the  State,  those  lands  are  called 
"  non-resident,"  and  are  assessed  accordingly.  But  personal 
estate  is  reached  in  a  diiFerent  manner.  It  is  never  treated  as 
"non-resident"  estate.  The  owner  may  reside  in  one  part  of 
the  State  and  his  goods  and  chattels  be  situated  in  another 
part  In  such  case  they  are  assessed  to  him,  and  not  as  non- 
resident, unless  in  the  possession  or  control  of  a  trustee,  guar- 
dian, &c..  at  the  place  of  their  actual  location,  and  in  that  case 
they  must  be  assessed  to  such  trustee,  guardian,  &c.  Thus  we 
find  that  in  assessing  residents  in  respect  to  their  lands,  the 
same  must  be  situated  in  the  town  or  ward  where  they  reside. 
But  in  respect  to  personal  estate,  it  may  have  a  situs  anywhere 
in  the  State,  and  the  owner  is  to  be  taxed  for  it  in  the  town  or*^ 
ward  where  he  is  a  resident  It  is  this  difference  which  led  to 
greater  generality  of  expression  in  the  5th  section.  But  this 
generality,  thus  introduced,  ought  not  to  be  received  as  enlarg- 
ing the  sphere  of  taxation  in  opposition  to  a  clear  and  precise 
definition  in  the  article  on  that  subject  Indeed,  if  we  are  to 
take  expressions  of  a  loose  and  general  nature,  we  shall  find 
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nothing  against  taxing  lands  situated  witbout  the  State,  except 
the  primary  definition  referred  to,  which  necessarily  qualifies 
all  such  expressions. 

But  a  still  closer  attention  to  this  6th  section,  will  not  be 
unprofitable.  Personal  estate  owned  by  the  ta3q)ay^  and 
that  possessed  or  controlled  by  him  as  tnisteei  guardian,  &c., 
are  placed  in  the  same  category ;  and  in  r^ard  to  the  latter  if 
is  declared  that  property  so  held  shall  not  be  assessed  against 
any  other  person.  Now  it  may  well  be  true,  and  no  doubt  is 
often  true,  that  a  person  d(»niciled  in  this  Sta/t»  is  trustee^ 
guardian  or  administrator  in  respect  to  property  situated  in 
some  other  State,  according  to  the  laws  of  which  the  trust  will 
be  controlled  or  the  property  administered.  It  is  pertinent  to 
inquire  whether  the  legislature  intended  to  tax  property  thus 
situated.  It  '^  shall  not  be  assessed  against  any  other  person.'' 
This  prohibition  would  be  impossible  and  absurd,  in  the  case 
supposed  of  chattels  having  a  situs  in  another  jurisdiction. 
Yet  the  prohibition  relates  to  the  very  thing  which  is  the  sub- 
ject of  the  assessment  And  from  this  I  think  it  a  very  just 
inference  that  the  legislature  in  enacting  the.section  had  in  view 
only  personal  estate  within  this  State ;  in  other  words,  the  pro* 
perty  which  they  had  previously  declared  to  be  liable  to  taxa- 
tion. Again,  I  have  observed  that  personal  prc^rty  is  not  in 
any  case  taxed  as  "  non-resident "  estate.  But  it  does  not  fol- 
low that  such  property  may  not  be  assessed  here,  although  the 
true  owner  resides  elsewhere.  The  possession  of  chattels  is  never 
vacant,  as  may  be  the  case  in  respect  to  lands.  Where  it  is  not 
in  the  hands  of  the  owner  it  is  usually  held  by  some  one  ebe 
under  some  agency  or  trust,  and  the  statutes  which  have  been 
referred  to  are  comprehensive  enough  to  reach  it  in  most  cases 
when  actually  situated  here,  notwithstanding  the  foreign  domi- 
oil  of  the  general  owner.  All  personal  estate  within  the  State 
is  liable  to  taxation.  It  may  be  within  the  State  in  the  pos- 
session or  under  the  control  of  a  trustee,  while  the  beneficial 
owner  is  a  resident  abroad,  and  in  such  a  dase  the  assessment 
is  to  be  against  the  person  having  the  special  interest  or  con. 
trol.     The  actual  situs  and  control  of  the  property  within  the 
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State  is  the  condition  which  subjectB  it  to  taxation.  The 
owner  will  of  oouise  be  assessed  if  he  resides  here  and  has  it 
und,er  his  own  control.  If  he  resides  in  another  State,  the  result 
is  reached  by  charging  his  agent  or  trustee  in  the  actual  posses- 
sion. And  tibius  the  different  provisions  of  law  which  have  been 
mentioned,  appear  to  me  to  be  in  harmony  with  each  other. 

We  have  referred  so  fiw  to  the  Eevised  Statutes  of  1880,  in 
^hich  the  tax  laws  underwent  a  careful  revision.  But  the 
oourse  of  legislation  before  and  since  that  time  should  also  be 
considered.  As  to  antecedent  laws  from  1801  to  18S0,  it  is 
sufficient  to  observe,  in  general  terms,  ihat  they  contained  no 
explicit  declaration  on  the  question  now  before  us.  In  all 
these  acts  generail  words  were  used,  requiring  the  assessors  to 
set  down  in  the  tax  roll,  against  the  names  of  every  resident  of 
the  towns  and  wards  within  the  State,  the  value  of  his  personal 
estate  without  any  specification  of  the  situs.  (2  B.  L.,  609.) 
Such  general  language  might  or  might  not  be  held  to  include 
the  property  of  residents  situated  in  foreign  jurisdictions.  In 
the  revision  of  1880,  we  find,  for  the  first  time,  the  precise 
definitions  on  this  subject,  which  have  been  mentioned;  and  I 
have  no  doubt  they  were  framed  with  a  distinct  and  intelligent 
purpose. 

Btrt  we  find  acts  of  a  later  date  which  throw  much  addi- 
tional light  upon  the  legislative  intention.  In  1851,  the  above 
mentioned  6th  section  of  the  article  relating  to  the  place  of 
taxation  was  amended.  (Stat,  ch.  176,  p.  882.)  By  this  amend- 
ment, the  word  "agent"  is  inserted  brfore  the  words  trusteei 
guardian,  Ac,  and  an  addition  is  made  to  the  section  which 
provides,  first,  for  the  case  of  a  residence  of  a  person  in  two  or 
more  towns  or  wards  during  any  year  for  which  taxes  are  to  be 
levied.  The  amendment  then  declares,  that  the  products  of 
any  State  of  the  United  States  consigned  to  agents  in  any  town 
or  ward  of  tiiis  State,  for  sale  on  commission  for  tiie  benefit 
of  the  owner  thereof,  shall  not  be  assessed  to  such  agent,  nor 
shall  agents  of  moneyed  corporations  or  capitalists  be  liable 
to  taxation  under  this  sectioti  for  any  moneys  in  their  posses- 
akm  or  under  their  control,  transmitted  to  them  for  the  purpose 
Smtth.— Vol.  IX.  30 
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of  investment  or  otherwise.  This  amendment  is  quite  mate- 
rial to  tiie  present  question,  because,  it  cleai'ly  shows  that  an 
actual  situs  within  the  State  is  the  criterion  of  taxation.  It 
shows  this  because  it  specially  exempts  the  property  of  citi- 
zens of  other  States  having  such  a  sUus  here  under  peculiar 
circumstances  and  conditions.  If  sent  for  sale  on  commission, 
or  if  it  be  the  money  of  a  corporation  or  capitalist  sent  here 
to  be  invested,  for  example,  on  bond  and  mortgage,  it  is  not  to 
be  assessed.  By  irresistible  inference,  which  no  one  will  ques- 
tion, an  actual  situation  here,  under  all  other  circumstances, 
will  subject  personal  estate  to  taxation,  in  whatever  State  or 
country  the  owner  may  have  his  domidl. 

One  other  act  of  a  still  later  date  remains  to  be  noticed.  In 
1855,  a  statute  was  passed  declaring  that ''  all  persons  and  as- 
sociations doing  business  in  the  State  of  New  York  as  mer^ 
chants,  bankers  or  otherwise,  as  principals  or  partners, 
whether  special  or  otherwise,  and  not  residents  of  this  State, 
shall  be  assessed  on  all  sums  invested  in  any  manner  in  said 
business,  the  same  as  if  they  were  residents  of  this  State,  and 
said  taxes  shall  be  collected  from  the  property  of  the  firms, 
persons  or  associations,  to  which  they  severally  belong."  (Stat, 
1855,  ch.  87,  p.  44.)  It  is  well  known  that  in  many  instances 
persons  having  their  mercantile  or  banking  establishments 
in  the  city  of  New  York,  reside  in  the  vicinity  beyond  the 
lines  of  the  State,  and  until  this  act  was  passed  such  cases 
were  apparently  not  within  the  reach  of  taxation.  There  was 
no  authority  for  inserting  in  the  tax  rolls  any  name  but  that 
of  the  owner  of  personal  estate,  resident  in  the  town  or  ward 
where  the  assessment  was  to  be  made;  including  however  in 
the  term  owner,  agents  and  trustees  having  the  possession  or 
control  of  the  property,  whether  the  true  owner  resided  within 
or  without  this  State.  I^  therefore,  the  owner  resided  across  the 
line,  in  New  Jersey,  but  yet  controlled  and  managed  his  own 
business  in  the  city  of  New  York,  there  was  no  mode  provided 
for  taxing  his  assets  there  situated.  He  could  not  be  person- 
ally assessed  because  he  was  not  an  inhabitant  of  the  town  or 
ward,  and  inasmuch  as  his  property  was  not  in  the  possession 
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or  control  of  any  agent  or  trustee,  it  could  not  be  reached  at 
alL  This  was  a  very  considerable  mischief,  and  this  statute 
was  passed  to  remedy  it.  It  accomplished  the  object  by  autho- 
rizing an  assessment  by  name  of  the  non-resident  owner  in 
respect  to  property  thus  situated ;  and  undoubtedly  large  values 
are  thus  reached  by  the  taxing  power  not  embraced  in  the 
phraseology  of  the  preexisting  enactments.  Now  this  act  is 
referred  to  in  the  decision  of  the*  court  below  in  the  present 
case,  as  introducing  for  the  first  time  the  principle  of  taxing 
personal  estate  by  reason  of  its  actual  situs  here,  when  the 
owner  resides  abroad.  I  think  it  is  now  plain  that  this  is  far 
from  being  thecase.  That  principle  is  inherent  in  the  very  nature 
of  the  subject^  and  it  pervades  all  legislation  from  1880  to  the 
present  time.  This  act  was  passed  not  to  change  the  funda- 
mental basis  of  assessment,  but  simply  to  remedy  an  imper- 
fection in  one  of  its  details  by  reason  of  which  the  system 
rendered  an  incomplete  result.  In  short,  the  system  was  per 
fected  instead  of  being  inaugurated  by  this  statute. 

Let  us  now  take  in,  at  a  single  view,  all  the  legislation  of 
the  State  which  constitutes  the  existing  code  on  this  subject. 
We  have,  in  the  first  place,  the  fimdamental  definition  which 
is  the  basis  of  all  taxation,  describing  the  subject  as  "all  real 
and  all  personal  estate  within  this  State."  The  same  revisers 
and  legislators  who  thus  defined  the  basis,  prescribed  the 
mode  of  assessment  Every  owner  of  personal  estate  was  to 
be  assessed  in  the  town  or  ward  where  he  resided,  but  this 
alone  would  not  embrace  the  case  of  a  non-resident,  whose 
property  was  within  the  State.  But  there  is  no  such  thing  as 
a  vacant  possession  of  personal  estate.  Therefore,  the  term 
owner  was  made  to  include  trustees,  guardians,  &a,  and  they 
WOTe  to  be  assessed  for  property  in  their  possession  or  under 
their  control,  whoever  and  wherever  the  beneficial  owner 
might  be.  In  that  mode,  the  estates  of  non-residents  having 
a  situs  here  were  reached.  But  it  was  at  least  doubtful  whether 
the  terms  trustee,  guardian,  &c.,  were  sufficiently  descriptive  to 
include  property  of  non-residents  situated  here,  under  all  con- 
ditions which  ought  to  subject  it  to  taxation.    The  more  com* 
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prehensive  word  "agent,"  therefore,  was  added  in  1851 ;  but 
in  order  that  this  word  might  not  cany  the  principle  to  results 
unjust  and  inexpedient,  the  legislature  with  becoming  caution 
made  at  the  same  time  a  special  exception  in  fiiyor  of  property 
and  money  sent  here  from  other  States  for  sale  or  investment 
The  very  language  of  the  exception  was  an  unmistakable  as- 
sertioA  of  the  principle.  Then  in  1866,  a  serious  defect  in  the 
system  had  been  developed.  Non-residents  of  the  State  were 
found  to  be  personally,  either  as  principals  or  partners,  in  the 
possession  and  management  of  large  capitals  or  estates  within 
the  State.  They  could  not  be  aasessed,  as  the  laws  were,  and 
there  was  no  agent  or  trustee  to  assess  in  respect  to  property 
thus  situated.  The  system  was  accordingly  improved  and 
extended  so  as  to  embrace  such  cases. 

Thus  we  have  a  system  apparently  symmetrical  and  com- 
plete, according  to  which  all  personal  estate  having  an  actual 
situs  in  this  State  is  brought  within  the  sphere  of  taxation 
without  regard  to  the  domicil  of  the  owner,  with  only  special 
exceptions  dictated  by  policy  and  justice.  And  if  this  be  the 
rule  of  taxation  where  the  situs  of  the  thing  to  be  taxed,  and 
the  domicil  of  the  owner  are  different,  it  is  conceded  that  the 
opposite  rule  cannot  and  does  not  prevail.  Proceeding  on  this 
rule,  Louisiana  and  New  Jersey  very  justly  imposed  a  share  of 
their  public  burdens  on  the  property  of  the  relator  situated  in 
those  States.  The  State  of  New  York  will  do  the  same  thing  in 
respect  to  citizens  of  those  States  having  property  here,  but  it 
is  not  so  ui\just  to  its  own  citizens  as  to  load  them  with  double 
burdens  by  proceeding  on  the  opposite  principle  also.  I  am 
confident  there  is  nothing  in  all  our  legislation  which  affords 
any  ground  for  imputing  to  it  such  inconsistency  and  injustice. 

I  have  not  arrrived  at  these  views,  without  examining  the 
ease  of  WHaon  v.  The  Mayors  Jkc.,  of  New  York,  decided  in  the 
Common  Pleas  of  that  city  in  December,  1865.  (4  E.  D.  Smith, 
675.)  In  that  case  Mr.  Justice  Woodruff  showed  very  satis- 
factorily, that,  according  to  all  principles  which  ought  to  govern 
taxation,  personal  as  well  as  real  estate  should  be  assessed  in  tiie 
place  of  its  actual  situation,  and  not  otherwise,  and  by  the  same 
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reasoning  he  thought  the  property  of  residents  situated  abroad 
ought  to  be  exempted.  Nevertheless,  he  came  to  the  conclu- 
sion that  the  rule  was  in  &ct  otherwise  in  both  respects.  He 
very  properly  conceded  that  the  laws  of  taxation  were  oonsis-* 
tent,  resting  wholly  on  one  basis  or  the  other,  and  in  no  case 
provided  for  a  double  assessment  But  adopting  in  its  fullest 
extent  and  for  all  uses  the  fiction  that  personal  estate  has  no 
^iliua  away  £rom  the  owner's  domicil,  he  interpreted  the  words 
*'  within  the  State, '^  in  the  light  of  that  fiction ;  and  on  that  basis 
derived  the  double  oondusion,  that  the  property  of  a  non-resi- 
dent could  in  no  case  be  taxed,  while  that  of  a  resident  is  never 
exempt  in  whatever  part  of  the  world  it  may  be  situated.  I 
need  not  repeat  that  I  am  constrained  to  think  differently  in 
both  respects.  Nothing  on  this  point  was  determined  in  that 
case,  because  the  decision  was  against  the  non-resident  taxpayer 
on  iuiother  ground.  In  the  case  now  before  us  the  only  autho- 
rity relied  upon  or  cited  in  the  opinion  of  the  court  below,  is 
the  case  of  The  New  Tarh  and  New  Haven  Railroad  Company 
V.  Lyon  (16  Barb.,  661).  I  have  also  examined  that  decision, 
and  find  that  it  contains  not  even  an  allusion  to  any  such  ques- 
tion. The  assessment  in  that  case  was  upon  land,  and  the 
questions  involved  were  of  a  totally  different  kind. 

I  conclude  the  discussion  of  this  question  by  a  brief  refe- 
rence to  the  course  of  decision  in  other  courts  of  this  country. 
In  the  case  of  Tha  Oity  of  New  Albany  v.  Meehin  (8  Ind.  R, 
481),  the  charter  of  the  town  conferred  the  right  of  taxing 
all  real  and  all  personal  estate  within  the  city.  The  defendant 
was  a  resident  q£  the  city,  and  was  assessed  in  respect  to  a  steam- 
boat enrolled  at  Louisville,  and  which  touched  only  occasion- 
ally at  New  Albany.  The  action  was  debt,  to  recover  the 
amount  of  the  assessment.  But  it  was  held  that  the  tax  was  ille- 
gal, and  that  no  recovery  could  be  had.  The  Supreme  CSourt 
observed,  ^*  the  only  question  we  have  to  consider  is,  whether 
the  boatj  or  the  defendant's  share,  is  within  the  city."  The  same 
point  arose  upon  a  grant  of  the  right  of  taxation,  in  the  same 
words,  in  the  case  of  Wxlkey  v.  The  Oity  of  Pekin  (19  111.  R., 
160),  and  the  question  was  determined  in  the  same  way.    The 
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court  said,  '^  as  a  general  role  personal  property  follows  the 
person  of  the  owner,  but  municipal  corporations  have  no  power 
to  protect  property  not  within  their  corporate  limits,  nor  can  Aey 
render  any  equivalent  ifor  the  right  of  taxing  such  property, 
and  there  is  no  propriety  in  the  application  of  this  rule  to 
them  for  the  purposes  of  revenue.  It  is  evident,"  the  court 
added,  ''  that  the  legislature  intended  to  confine  the  power  of 
taxation  to  property  actually  within  the  territorial  jurisdiction." 
In  Johnson  v.  The  City  of  Leodngton  (14  B.  Munroe,  648),  the 
city  government  under  its  charter  had  authority  to  make  a  list 
of  its  taxable  inhabitants,  and  to  assess  against  them  their 
real  estate  within  the  city,  and  also  the  just  and  true  value  of 
such  personal  estate  as  the  Mayor,  &c.,  should  designate.  The 
Court  of  Appeals  of  Kentucky  held  that  this  power  extended 
only  to  personal  estate  within  the  city,  and  that  the  property 
referred  to  was  such  as  had  an  actual  sittis,  and  not  merely 
such  as  had  a  legal  or  constructive  status  within  the  city,  and 
which,  they  6bserved,  is  regarded  only  **  for  some  purposes  as 
being  with  its  owner  where  he  is  domiciled."  In  Finley  v.  The 
Gity  of  PhilouHelphia  (32  Penn.,  881),  the  plaintijBF  was  a  sur- 
geon ia  the  United  States  army,  stationed  and  keeping  house 
in  that  city,  but  without  any  domiciliary  intention.  He  wa9 
assessed  in  respect  to  his  household  furniture,  and  claimed  to 
be  exempt  in  consequence  of  his  non-residence  and  occupation. 
But  the  Supreme  Court  decided  otherwise;  Chief  Justice  Low- 
RIE  observing,  "there  is  nothing  poetical  about  tax  laws. 
Wherever  they  find  property,  they  claim  a  contribution  for  its 
protection  without  any  special  respect  to  the  owner  or  his  occu- 
pation." In  OaUin  v.  HuU  (21  Verm.,  152),  a  person  residing 
in  New  York  owned  personal  estate,  consisting  of  notes  and 
other  obligations  of  debtors  who  were  residents  of  the  State  of 
Vermont  These  he  had  deposited  with  the  plaintiff,  residing 
in  the  town  of  Orwell  in  that  State,  as  his  agent,  for  management^ 
collection  and  investment,  and  the  plaintiff  being  such  agent  was 
assessed  in  that  capacity  for  the  estate  thus  in  his  hands.  His 
own  property  being  seized  on  the  warrant  for  the  collection  of 
the  tax,  he  brought  trespass  for  such  seizure,  and  the  only  ques- 
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tion  was,  whether  the  property  of  the  non-resident  owner  was 
subject  to  taxation  in  that  town.  The  statute  of  that  State,  very 
much  like  ours,  provided  that  personal  estate  held  in  trust  by 
an  executor,  administrator,  agent  or  trustee,  should  be  assessed 
to  such  executor,  &c.  Among  the  propositions. argued  on 
behalf  of  the  plaintiff  it  was  insisted  that  personal  estate,  and 
especially  debts  due,  having  no  fixed  siius,  follow  the  person 
and  are  to  be  considered  as  situate  where  his  domicil  is,  and 
hence  that  the  property  in  question  could  not  be  taxed,  because 
the  owner  was  domiciled  out  of  the  State.  If  such  was  the 
intention  of  the  legislature,  it  was  denied  that  they  had  the 
power  of  taxation  in  such  a  case.  This  argument  was  carefully 
considered,  and  was  rejected  by  the  Supreme  Court  of  that 
State.  After  referring  to  and  recognizing  the  fiction  insisted 
on,  it  was  observed  by  the  court :  "  But  this  rule  is .  merely  a 
l^al  fiction,  adopted  from  considerations  of  general  convenience 
and  policy  for  the  benefit  of  commerce,  and  to  enable  persons  to 
-  dispose  of  property  at  their  decease,  agreeably  to  their  wishes, 
without  being  embarrassed  by  their  want  of  knowledge  in  rela- 
tion to  the  laws  of  the  country  where  the  same  is  situated.  But 
this  doctrine,"  it  was  added,  "  in  relation  to  the  situs  of  personal 
chattels,  and  their  trauQ^r  and  distribution,  we  do  not  consider 
as  at  all  conflicting  with  the  actual  jurisdiction  of  the  State 
where  it  is  situate,  over  it,  or  with  the  right  to  subject  it,  in 
common  with  the  other  property  of  the  State,  to  share  in  the 
burden  of  government  by  taxation."  And  it  was  further 
observed,  "  we  are  not  only  satisfied  that  this  method  of  taxa- 
tion is  well  founded  in  principle  and  upon  authority,  but  we 
think  it  entirely  just  and  equitable,  that  if  persons  residing 
abroad  bring  their  property  and  invest  it  in  this  State  for  the  pur- 
pose of  deriving  profit  from  its  use  and  employment  here,  and 
thus  avail  themselves  of  the  benefit  and  advantages  of  our  laws 
for  the  protection  of  their  property,  their  property  should  yield 
its  due  proportion  towards  the  support  of  the  government 
which  thus  protects  it." 

The  cases  which  I  have  referred  to  were  determined  by  the 
highest  courts  in  five  States  of  the  Union.    They  appear  to  b^ 
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eatirelj  pertinent  to  the  question  now  before  us,  and  I  am  not 
aware  of  a  single  decision  to  the  contrary,  except  the  one  under 
review.  These  cases  not  only  establish  a  construction  of  sta> 
tutes  framed  like  our  own,  but  they  all  assert  the  principles  of 
taxation,  which  lie  at  the  very  foundation  of  the  subject  (See, 
also,  Story's  Confl.  of  Laws,  pp.  19,  462.)  My  conclusion, 
therefore,  derived  from  the  statutes,  from  these  authorities  and 
from  the  reasons  of  a  general  nature  which  ought  to  influence 
the  decision  of  such  a  question,  is  that  the  relator  was  not 
subject  to  taxation  for  his  personal  estate,  having  an  actual 
situation  in  New  Jersey  and  Louisiana.  This  conclusion 
is  intended  to  embrace  only  property  which  is  visible  and 
tangible,  so  as  to  be  capable  of  a  situs  away  fix>m  the  owner 
or  his  domicil ;  and  I  do  not  consider  the  question  in  reference 
to  personal  estate  of  a  different  description.  It  must  be  within 
this  State  in  order  to  be  subject  to  taxation,  for  so  is  the  sta- 
tute ;  but  that  may  be  true  of  choses  in  action,  and  obligations 
for  the  payment  of  money  due  to  a  creditor  resident  here,  from 
a  debtor  whose  domicil  is  in  another  State.  If  the  securities 
are  separated  from  the  person  and  domicil  of  the  owner,  and 
are  actually  in  the  hands  of  an  agent  in  another  State  for 
collection,  investment  and  reinvestment  there,  it  may  be  that 
capital  thus  situated  should  be  regarded  as  foreign  and  not 
domestic,  in  the  absence  of  any  special  statutory  provision  in. 
tended  for  such  a  case.  Questions  of  this  character  need  not 
now  be  determined.  It  may  be  proper  to  add  in  respect  to 
chattels  which  are  in  transit  through  the  State,  that  they  ought 
not  to  be  considered  as  having  a  situs  here,  so  as  to  be  subject 
to  taxation.  On  the  other  hand,  I  have  no  doubt  that  ships 
at  sea  registered  at  a  port  within  this  State  and  consequently 
having  no  situs  elsewhere,  are  justly  taxable  to  the  resident 
owner. 

A  subordinate  question  remains  to  be  briefly  noticed.  It 
appears  from  the  return  of  the  commissioners  of  taxes  to 
the  certiorari  in  this  case,  that  they  gave  notice  to  the  relator 
of  the  assessment  against  him  pursuant  to  the  statute  (Laws 
of  1869,  p.  678),  that  he  appeared  before  them,  and  claimed 
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that  such  aaseflBment  be  stricken  from  the  roll,  the  sum  at 
which  he  was  rated  being  $4,000.  On  that  occasion  he  made  a 
statement  showing  that  he  had  personal  estate  elsewhere  than 
in  this  State  of  the  value  of  $4,000  over  and  above  all  his  debts 
and  liabilities;  whereupon  the  commissioners  terminated  his 
e:camination  and  declined  to  correct  the  tax  roll  They  re- 
quested, however,  that  his  statement  should  be  ftimished  in 
writing.  It  was  furnished  accordingly ;  and  it  showed  that  he 
had  no  personal  estate  within  the  State  of  New  York  over  and 
above  his  just  debts  and  liabilities,  but  it  admitted  that  he  had 
capital  employed  in  his  business  in  New  Orleans,  which  was 
taxed  and  taxable  there,  and  fimn  stock  and  household  furni- 
ture in  New  Jersey,  which  was  taxable  there.  Thereupon,  the 
commissioners  found  that  the  relator  was  a  resident  of  New 
York,  that  he  owned  personal  estate  of  the  value  of  $4,000; 
and  they  determined,  as  matter  of  law,  that  under  the  act  of 
1851  (already  mentioned),  "  he  was  liable  to  be  assessed  for 
all  personal  estate  owned  by  him,  wherever  the  subject  of  the 
same  might  be,  and  that  personal  property  has  no  situs,  but 
follows  tlie  person.^' 

Such  being  the  action  of  the  tax  commissioners,  I  am  of 
opinion  that  we  are  not  at  liberty  to  criticise  the  form  or  sub- 
stance of  the  relator's  statement  before  them,  tinder  the 
statute  (Laws  of  1859,  p.  681,  §10)  they  were  clothed  with  the 
most  ample  powers  to  examine  him  in  their  own  way  upon 
oath,  and  they  might,  if  they  pleased  to  do  so,  inquire  as  to 
any  fSsu^ts  bearing  upon  the  merits  of  his  application.  But  as 
soon  as  he  admitted  that  he  had  personal  estate  situated  out  of 
the  State  of  New  York,  they  terminated  the  examination  and 
flatly  refused  to  give  him  the  relief  he  demanded.  This  was  fol- 
lowed by  a  more  formal  adjudication  that  his  property  situated 
in  other  States  was  subject  to  taxation^  on  the  ground  that  in 
law  it  had  no  situs  away  from  his  person  and  domidl  in  New 
York.  This  treatment  of  Ac  subject  was  a  fiiU  concession  on 
their  part,  that  if  they  were  wrong  in  the  law,  the  assessment 
could  not  be  sustained.  They  declined  a  further  examination 
of  the  fects,  and  deliberately  decided  the  legal  question.  Of  this 
SMrrH.— Vol.  IX.  31 
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''bosines^''  ombraoeB  eveiything  about  which  t  person  om  be 
employed ;  aad  a  sum  is  "  invested"  whenever  its  amount  is 
represented  by  anything  but  money.  No  oondusion  can  be 
arrived  at  in  this  case,  by  following  out  the  precise  lexicogra- 
phical meaning  of  these  terms.  The  statute  is  to  be  inter- 
preted, therefore^  by  the  light  to  be  obtained  from  its  general 
scope  and  tenor:  £mn  other  statutes  in  j>anfmi(ma.-  and  from 
a  consideration  of  the  evils  and  abuses  at  which  it  was  aimed. 

It  was  not  uncommon,  previous  to  the  passage  of  the  act, 
as  the  history  of  our  legidation  shows,  for  foreign  e(Hporations, 
particularly  insurance  companies,  to  establish  agencies  in  the 
city  of  New  York,  and  perhaps  elsewhere  in  this  State,  for  tha 
transaction  of  their  corporate  business.  These  agencies  were 
protected  by  our  laws  and  carried  ou  a  profitable  business 
within  this  State,  and  yet  contributed  nothing  towards  tha 
expenses  of  government  They  came  in  direct  competition 
with  domestic  corporations,  which  were  heavily  taxed.  It  was 
certainly  just  and  right  that  they,  or  the  corporations  by  which 
they  were  established,  should  be  made  to  contribute,  to  some 
extent,  to  the  public  burdens.  But  there  was  also  another 
dase  of  cases  which  called  fc^  special  legislation,  and  which  the 
legislature  probably  had  more  directly  in  view  in  passing  the 
act  of  1855.  Msmy  persons,  engaged  in  business  in  the  city 
of  New  York  as  partners  of  commercial  firms  or  otherwise, 
resided  in  New  Jersey,  CiHmecticut,  or  elsewhere  out  <^  this 
State.  These  persons  frequently  had  large  amounts  of  property 
in  this  State,  and  enjoyed  the  fruits  of  a  profitable  business 
carried  on  under  the  protection  of  our  laws ;  and  yet,  by  reascm 
of  the  rule  that  personal  property  is  deemed  to  follow  the 
person  cf  the  owner,  they  escaped  taxation  in  respect  to  this 
property,  at  least  in  this  State,  and  probably  in  most  cases 
altogether. 

There  is  no  doubt  that,  to  provide  for  these  two  classes  of 
cases,  especially  the  last,  was  the  main  object  of  the  act  of  1856. 
That  it  was  never  intended  to  include  a  case  like  the  present, 
seems  to  me  dear.  In  the  two  classes  of  cases  referred  to,  the 
investment  of  fuQds  by  the  non-residents  has  more  or  less  of 
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permaaency.  It  is  not  the  mere  transU  of  property  througli 
the  State  for  the  puipodes  of  a  market,  but  the  firnde  are  used 
for  the  prosecution  of  continuous  businessw  Taxes  are  levied, 
for  the  most  part,  annually.  They  are  the  consideration  which 
property  holders  pay  for  the  protection  which  the  government 
and  laws  afford  to  them  and  tiieir  property  for  the  year.  But, 
if  the  commissioners  in  this  case  are  right,  if  the  property  is 
cai:^ht  within  this  State  for  a  single  day  while  the  assessors  are 
engaged  in  the  performance  of  their  duties,  its  owner  may  be  as 
heavily  taxed  as  if  it  had  been  here  throughout  the  entire  year* 

It  is  difficult  to  see  any  difference  in  principle  between  the 
present  case  and  that  of  a  drover  who  transports  his  herds  of 
oattie  by  railroad  to  the  city  of  New  York  for  sale;  and  yet^ 
I  apprehend,  no  one  ever  supposed  the  owner  of  the  cattie,  if 
a  non-resident^  to  be  taxable  in  such  a  case.  It  may  be  said 
that  the  Parker  Mills  had  a  store  and  an  agent  in  the  city  of 
2f ew  York.  So  the  drover  may  have  his  field  or  his  yard  for 
keeping  his  oattie,  and  his  herdsman  to  take  care  of  them. 
The  cases  are,  I  think,  parallel ;  and  tiie  reason  why  the  statute 
does  not  apply  to  either  is,  that  there  is  no  sum  invested  or 
used  for  tiie  purpose  of  carrying  on  a  continuous  business  in 
this  State. 

That  it  never  was  the  policy  of  the  State  to  impose  taxes 
upon  property  sent  into  the  State  for  the  mere  puipose  of  sale, 
is  shown  by  the  course  of  legislation  on  this  sulyect  The 
general  tax  law  provides  (1  B.  S.,  389,  §  6)  that  every  person 
shall  be  assessed  in  the  town  or  ward  where  he  resides,  for  all 
persons^  estate  owned  by  him,  ''  including  all  such  personal 
estate  in  his  possession^  or  under  his  control  as  trustee,  guar- 
dian, executor,"  Ac*  By  the  amendatory  act  of  April  15,  1851 
(Sess.  Laws,  1851,  ch.  176),  ^nts  are  added  to  the  class  of 
persons  named  in  the  previous  statute;  but  lest  the  clause, 
with  this  addition,  should  be  construed  more  broadly  than  the 
legislature  intended,  it  was  fiirther  provided  that "  the  products 
of  any  State  of  the  United  States,  consigned  to  Tigents  in  any 
town  or  ward  in  this  State  for  sale  on  commission  for  the  bene- 
fit of  the  owner  thereof,  shall  not  be  assessed  to  such  agents." 
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The  present  case  does  not  come  strictly  within  the  terms  of 
this  exception.  The  word  ''  products,''  as  here  used,  means,  as 
I  suppose,  the  natural  agricultural  products  of  the  countiy. 
But  I  can  see  no  distinction  in  principle  between  the  present 
case  and  the  case  excepted.  In  both,  the  commodity  is  pn> 
duced  and  owned  in  other  States,  and  is  brought  temporarily 
into  this  State  for  the  mere  purposes  of  a  market  Every  reason 
which  would  lead  to  exemptioti  firom  taxation  in  one  case, 
applies,  as  I  conceive,  equally  to  the  other.  The  exception  is 
to  be  considered  rather  as  indicative  of  the  scope  intended  to 
be  given  to  the  principal  clause,  than  as  founded  upon  any 
reasons  specially  applicable  to  the  natural  products  of  the 
country  as  distinct  fiom  other  property.  It  is  a  case  to  which 
the  maxim,  expressio  unius  exchmo  est  aUeriuSj  does  not  apply. 
The  exception  was  undoubtedly  inserted,  from  abundant  cau- 
tion, to  prevent  a  misconstruction  of  the  previous  daus^ 
authorizing  the  taxation  of  trustees  and  agents  for  the  property 
in  their  hsmds;  and  not  because  the  legislature  intended  to 
discriminate  between  the  products  of  agricultural  and  other 
kinds  of  labor.  It  shows  that  it  was  no  part  of  the  policy  of 
the  legislature^  when  that  act  was  passed,  to  compel  the  citizens 
of  other  States  to  contribute  to  the  support  of  our  government 
simply  because  they  send  a  portion  of  the  products  of  their 
industry  to  this  State  to  be  sold.  It  is  clear,  therefore,  that  the 
property  of  the  relators  could  not  have  been  taxed  to  their 
agent  under  the  law  of  1851 ;  and  I  see  no  reason  to  suppose 
that  it  was  intended,  by  the  law  of  1855,  to  adopt  a  diflTerent 
policy  in  respect  to  property  so  situated.  My  conclusion, 
therefore,  is,  that  the  judgment  of  the  Supreme  Court  should 
be  reversed,  and  that  the  proceedings  should  be  remitted,  with 
instructions  to  cause  the  names  of  the  relator  to  be  erased  from 
the  assessment  roll,  and  the  corresponding  tax  to  be  canceled. 

AU  the  judges  concurring, 

Ordered  accordingly. 


Digitized  by 


Google 


ALBANY,  JUNE,  1861.  247 


The  People  «.  DeniustolL 


The  People,  ca:  rrf.  De  Forest,  v.  Denniston,  CTomptroller. 

A  State  loan  reimbursable  at  the  pleasure  of  the  State  after  twenty  jears^ 
has  no  term  of  payment  until  the  legislature  has  fixed  it  by  law. 

Wliere  such  a  loan  was  made  under  a  law  passed  before  the  Constitution 
of  1846,  for  the  benefit  of  the  Long  Island  Railroad  Company,  which 
was  bound  to  redeem  the  stock,  an  act  giving  to  its  holders  the  option 
of  having  it  made  payable  in  1876,  is  not  in  violation  of  the  constitutional 
prohibition  of  the  loan  of  the  State  credit  to  corporations. 

Appeal  from  the  judgment  at  a  general  term  of  the  Supreme 
Court  in  the  fourth  district,  aflBbrming  an  order  of  the  special 
term,  granting  a  peremptory  mandamus  to  compel  the  Comp- 
troller of  the  State  of  New  York  to  make  an  indorsement  on 
certain  bonds  of  the  State,  loaned  to  the  Long  Island  Bailroad 
Company. 

It  was  enacted,  by  chapter  198  of  the  Laws  of  1840,  that 
whenever  the  Long  Island  Bailroad  Company  should  produce 
to  the  Comptroller  the  joint  affidavits  of  five  directors  of  said 
Company,  that  the  sum  of  $400,000  of  the  moneys  paid  in  on 
the  capital  stock  of  said  company,  had  been  actually  expended 
by  them  in  the  construction  of  their  road,  he  should  issue  and 
deliver  to  the  treasurer  of  said  company,  special  certificates  of 
stock  to  the  amount  of  $100,000,  bearing  an  interest  not 
exceeding  six  per  cent,  payable  semi-annually.  This  amount 
was  made  a  lien  upon  the  road  in  favor  of  the  State,  and  the 
money  accruing  firom  the  sale  of  the  certificates  was  to  be 
applied  to  the  construction  of  the  road.  The  company  was  to 
pay  punctually  the  interest  in  such  manner  as  should  exonerate 
the  treasury  of  the  State  firom  any  advance  of  money  for  that 
purpose ;  and,  also,  to  pay,  on  the  1st  day  of  January  in  each 
year,  to  the  Comptroller,  one  per  cent  on  the  amount  of  said 
stock,  to  be  by  him  invested  as  a  sinking  fund  for  the  redemp- 
tion of  the  stock.  In  case  of  default  in  payment  of  interest 
or  contribution  to  the  sinking  fund,  the  Comptroller  was  re- 
q[uired  to  sell  the  road  and  appurtenances,  as  therein  provided. 
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The  :7th  section  of  the  act  was  as  follows:  "§  7.  The  said 
stock  shall  be  reimbarsable  at  the  pleasure  of  the  legislatoie, 
at  any  time  after  twenty  years  firom  the  date  of  the  respective 
iasues  thereof"  The  certificates  issued  were  all  dated  July 
27th,  1841,  bearing  interest  from  August  1st,  1841,  r^Cmbursa- 
ble  at  the  pleasure  of  the  State,  at  any  time  after  the  Ist  day 
of  August,  1861. 

The  interest  and  fihe  contribution  to  the  sinking  fund  was 
duly  made  as  required  by  the  act 

By  the  Laws  of  1858,  chapter  36,  it  is  enacted  as  follows: 
"  §  1.  The  stock  of  the  State  of  New  York,  issued  to  the  Long 
Island  Bailroad  C!ompany,  in  pursuance  of  the  provisicms  of 
chapter  one  hundred  and  ninety-three  of  the  Laws  of  said 
State  for  the  year  eighteen  hundred  and  toTtjj  is  hereby  made 
payable  on  the  first  day  of  August,  eighteen  hundred  and 
seventy-six,  provided  any  party  tvho  may  hold  certificates  of 
such  stock,  who  may  desire  the  same  made  payable  on  the  said 
first  day  of  August,  eighteen  hundred  and  seventy-six,  shall, 
on  or  before  the  first  day  of  January,  eighteen  hundred  and 
sixty-one,  present  such  certificates  to  the  Comptroller  for  in- 
dorsement, whereupon  the  Comptroller  shall  indorse  on  each 
of  the  said  certificates  the  following  words,  namely,  *  The  prin- 
cipal of  this  bond  is  payable  on  the  first  day  of  August, 
dghteen  hundred  and  seventy-six,  and  the  rate  of  interest 
thereon  is  to  be  five  per  cetU  per  annum,  qfter  the  first  day  of 
August,  eighteen  hv/ndred  and  sixty-one,  payable  semi-annually, 
as  heretofore,'  attesting  the  same  by  his  signature,  and  stating 
the  date  of  the  act  of  the  legislature  authorizing  such  indorse- 
ment 

^'§2.  Such  certificates  as «AaS7u><ie«>piesm^  and  ifuJoT^ 
shaJd  he  payable  on  the  first  day  of  August,  eighteen  hundred 
and  sixty-one,  from  the  fiinds  to  the  credit  of  the  railroad 
company  then  held  by  the  Comptroller,  or  other  additional 
funds  if  necessary,  to  be  furnished  by  said  company." 

The  3d  section  provides,  that  the  company  shall  pay  the 
interest  at  five  per  cent  on  all  the  certificates  so  indorsed,  and 
also  pay  to  the  Comptroller  $2,000  per  annum,  to  be  invested 
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by  him  as  a  sioking  fand  for  the  redemption  of  the  stock  so 
indorsed  in  lieu  of  the  $1,000  heretofore  annually  paid  by  said 
company  as  a  sinking  fund. 

Section  4  provides,  that  this  law  shall  not  release  the  said 
railroad  company  from  any  liability  imposed  by  the  law  of 
1840,  but  the  provisions  and  conditions  thereof  not  herein 
modified,  shall  remain  in  full  force  and  ^ect 

On  or  about  the  Ist  day  of  December,  1860,  the  Long  Island  * 
Bailroad  Company  filed  with  the  Comptroller  its  consent  that 
he  should  indorse  such  bonds  as  should  be  presented  to  him 
for  that  purpose,  and  requested  the  Comptroller  to  make  the 
indoisement  prescribed  by  the  act  of  1858. 

On  the  same  day  the  relator,  being  the  owner  and  holder 
of  one  of  said  bonds,  No.  16,  presented  the  same  to  the  defend- 
ant^ and  demanded  that  he  should  indorse  it  pursuant  to  the 
act  of  1858,  which  the  defendant  refused  to  do  on  the  ground 
that  said  act  was  a  nullity. 

The  relator,  upon  affidavits,  the  several  acts  of  the  legis- 
lature in  relation  thereto,  and  on  notice  of  motion,  applied  to 
the  Supreme  Courts  at  special  term,  for  a  writ  of  mandamus  to 
compel  the  Comptroller  to  indorse  said  stock ;  and  after  hearing 
the  motion,  the  court  awarded  the  peremptory  writ,  which  was 
accordingly  issued. 

Charles  O.  Myers^  Attorney-General,  for  the  appellant 

AVynsBo  (7.  Paige^  for  the  respondenta 

Jambs,  J.  The  ground  upon  which  the  Comptroller  placed 
his  refusal  to  do  the  act  required,  was,  that  the  act  of  March, 
1868,  authorizing  it,  was  in  conflict  with  the  9th  section  of 
article  Vii  of  the  Constitution  of  this  State,  and  therefore  void. 
That  section  of  the  Constitution  declares  that  the  credit  of  the 
State  shall  not,  in  any  manner,  be  given  or  loaned  to  or  in 
aid  of  any  individual,  association  or  corporation.  The  Consti- 
tution was  adopted  in  1846,  and  by  the  17th  section  of  article 
J,  it  was  declared  that  such  acts  of  the  legislature  of  the  State 
Smith.— Vol.  IX.  32 
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as  were  then  in  force,  should  be  and  continue  the  law  of  the 
State,  subject  to  such  alterations  as  the  legislature  should  make 
concerning  the  same.  The  operation  of  the  Constitution  was 
therefore  wholly  prospective. 

The  Comptroller's  refusal  rests  on  the  assumption  that  the 
act  of  1858  was  a  loaning  of  the  credit  of  the  State  to  the 
Long  Island  Bailroad  Company,  and  unless  that  assumption 
*  be  correct,  he  is  without  excuse. 

To  determine  this  question,  it  is  necessary  to  ascertain  the 
duration  of  the  loan  as  authorized  by  the  act  of  1840.  The 
argument  of  the  Attomey-Gteneral  is,  that  by  the  true  con- 
struction of  the  statute,  it  Mis  due  on  the  1st  day  of  August, 
1861 ;  that  the  words  "  at  the  pleasure  of  the  legislature," 
contained  in  the  act,  are  mere  surplusage,  and  that  such  has 
been  the  uniform  construction  given  to  acts  containing  simi- 
lar provisions  by  the  State  ofl&cefs.  I  cannot  concur  in  that 
construction.  In  construing  a  statute,  it  is  the  duty  of  the 
court,  if  possible,  to  give  fotce  and  effect  to  every  word  used, 
if  it  can  be  done  without  a  violation  of  the  organic  law.  The 
words  employed  are  to  be  understood  according  to  their 
natural  signification  and  import  When  the  words  are  plain 
and  clear,  and  their  sense  distinct  and  perfect,  there  is  generally 
no  necessity  to  resort  to  any  constructive  means  of  interpreta- 
tion. There  is  no  room  for  construction.  The  words  them- 
selves declare  the  meaning  of  the  instrument,  and  courts  have 
no  right  to  add  to,  or  take  away  firom,  that  meaning.  (3  Seld., 
97.)  In  this  case,  the  words  used  are  plain  and  clear ;  they 
embody  a  meaning  precise  and  distinct,  and  that  meaning  can- 
not well  be  misunderstood.  Taking  the  language  of  the  act, 
and  giving  to  every  word  its  full  force,  according  to  its  most 
common  and  popular  signification,  the  intention  of  the  legisla- 
ture is  plain  and  clear — ^it  makes  the  stock  reimbursable  at  the 
pleasure  of  the  l^islature  after  twenty  years  fix)m  its  issue. 
No  other  construction  can  be  given  to  the  act,  unless  a  part  of 
its  words  are  omitted.  To  give  it  the  construction  contended 
for  by  the  defendant,  the  words  "  at  the  pleasure  of  the  legis- 
lature at  any  time  after,"  would  have  to  be  erased.    I  cannot 
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think  those  words  were  inserted  by  the  legislature  without  a 
purpose,  and  that  purpose  was,  as  hereinbefore  stated,  to  vest 
in  the  legislature  the  power  to  fix  the  time  for  the  reimburse- 
ment of  said  stock,  after  a  period  of  twenty  years  from  their 
issue. 

The  conclusion  of  the  court  below,  that  the  act  of  1858  was 
not  a  loan  of  the  credit  of  the  State,  was  therefore  correct 
The  credit  of  the  State  had  been  previously  loaned*  The 
stock  had  a  valid  existence,  its  holders  were  the  legal  creditors 
of  the  State,  yet  they  could  not  call  for  its  redemption  until 
after  the  expiration  of  twenty  years  firom  its  issue;  nor  then 
until  thd  legislature  should  fix  a  period  for  its  payment 
The  statute  of  1868  was  enacted  for  that  purpose,  and  it 
designated  two  periods  when  the  stock  might  be  redeemed, 
one  present,  the  other  future,  leaving  the  option  of  accepting 
the  one  or  the  other  with  the  holders  of  the  bonds,  if  that 
option'  was  made  manifest  within  the  period  limited  by  the 
act 

Of  the  power  of  the  legislature  to  do  this,  I  have  no  doubt 
The  whole  law-making  power  is  vested  in  the  legislature, 
which  is  omnipotent,  unless  restricted  by  the  express  or  implied 
provisions  of  the  Constitution.  It  is  for  those  who  daim  that  a 
statute  is  unconstitutional  to  show  that  it  is  forbidden.  The 
section,  which  it  is  claimed  prohibited  the  enactment  of  1858, 
does  not  reach  the  case.  Had  this  act  simply  declared  that 
the  bonds  in  question  should  become  due  in  1876,  the  option 
being  with  the  legislature,  no  one  would  have  deemed  it  a 
loan  of  tiie  credit  of  the  State.  If  it  were,  fixing  any  period 
after  the  lapse  of  twenty  years  firom  the  issue  of  the  bonds, 
would  be  equally  void ;  and  thus  the  option  vested  in  the 
legislature  by  the  act  of  1840,  entirely  defeated.  Fixing  two 
periods  instead  of  one  for  the  redemption  of  the  bonds,  with 
the  conditions  given  to  the  holders,  did  not  change  the  nature 
of  the  act^  nor  render  the  law  for  that  reason  unconstitutional 

It  is  true,  that  the  original  loan,  if  the  holders  so  elect, 
may,  under  the  act  of  1858,  continue  fifteen  years  afl»r  the 
first  twenty  years  have  expired,  and  so  it  might  had  not 
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the  act  of  1868  been  pawed.  The  option  was  with  the  legis- 
lature, and  it  had  the  power,  either  by  a;flSLrmatiye  or  negative 
acts,  to  allow  the  loan  to  run ;  and  having  seen  fit  to  act 
affirmatively  in  the  matter,  the  aot  is  not  without  the  limits  of 
the  Constitution,  nor  the  law  invalid. 

I  fully  agree  vdth  the  learned  Attomey-Gteneral  that  **  the 
whole  aoope  and  object  of  the  seventh  article  of  the  Constitu- 
tion was  to  pay  the  publio  debt  at  the  earliest  practicable 
period,  and  to  extricate  the  State  from  its  liabilities,  incurred 
for  the  benefit  of  corporations, '^  and  I  trust  that  the  object  will 
never  be  departed  fix>m.  Although  it  may  be  that  the  legisla- 
ture in  fixing  a  day  so  remote  for  the  redemption  of  these  bonds, 
has  acted  unwisely,  and  departed  firom  the  intent  of  the  framers 
of  the  Constitution,  in  allowing  the  credit  of  the  State  to  be 
continued  for  the  benefit  of  the  corporation ;  still  the  power 
being  vested  in  that  body,  its  unwise  exercise  affi>rds  no  ground 
for  the  courts  to  nullify  it. 

In  my  judgment,  the  act  of  1868  was  constitutional,  and  tiie 
Comptroller  should  have  indorsed  the  bonds  presented  to  him 
for  that  purpose,  as  required  by  the  provisions  of  the  act 

The  order  must  be  affirmed,  with  costs. 

Davibs,  J.,  did  not  hear  the  argument;  all  the  other  judges 
concurring^ 

Judgment  affirmed. 


Passbtt  a  al.  V.  Smith,  Receiver  of  Oliver  Lee  &  Oo/a 
Bank  of  Buffido,  et  oL 

The  definition  in  the  2d  Revised  Statutes,  page  702,  section  SO,  of  the  term 
^fiHony*  when  used  m  a  statute,  has  not  so  changed  the  common  law  as 
to  prevent  a  purchaser  in  good  faith  and  for  value,  obtaining  title  to 
goods  which  the  original  vendee  procured  by  fisilse  pretenses. 

The  case  of  Andrew  v.  DieteruJi  (14  Wend.,  36),  in  this  respect  overruled. 

The  possession  by  a  husband  of  his  wife's  real  estate  is  to  be  taken  as  her 
possession,  so  as  not  to  put  a  purchaser  upon  inquiry  as  to  the  rights  of 
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a  third  person  of  wham  the  husband,  to  oovcff  hk  own  fraac^  took  m 
lease,  unknoTiTn  to  the  purchaser. 
A  creditor  who  took  from  his  debtor  a  mortgage  declared  to  be  a  continu- 
ing security  for  an  amount  less  than  the  debt  hetd  to  have  made  subse- 
quent advances  on  the  fidth  of  the  mortgage,  although  the  original  in- 
debtedness was  never  reduced,  but  was  continually  increasm^^ 

AfftsaTi  fix)m  the  Supreme  Court.  The  action  was  brought 
for  the  purpose  of  setting  aside  the  satisfaction  c^  a  mortgage, 
and  to  reinstate  it  a;»  a  lien,. on  the  ground  that  the  satisfaction 
was  procured  from  the  plaintifES)  the  mortgagees,  hjr  the  fraud 
of  the  mortgagor^  Daniel  J.  Townsend.  The  mortgage  covered 
a  lot  of  ground  situated  at  Black  Eock,  in  Erie  county,  on 
which  a  steam  saw-mill  had  been  erected,  which  is  called,  in 
the  pleadings  and  proo&,  the  mill  property^  or  mill  lots.  It 
was  executed  by  Townsend  and  his  wife  to  the  plaintiff, 
the  23d  June,  1858>,  to  secure  an  existing  indebtedness  and  as 
a  continuing  security  £br  future  advances,  to  the  amount  of 
$3oyOOO;  and  it  was  duly  recorded.  The  plaintiff  had  other 
securities  for  their  demand;  the  particulars  of  which  it  is  not 
matenal  to  state,  as  the  indebtedness,  befi)re  and  at  the  time 
the  bank  which  the  defendant  represents  aa  receiver  took  its 
limy  waa  greater  than  the  value  of  all  the  securities.  In  Janu- 
ary, 1854,  Townsend  had  become  derirous  of  arranging  the 
seottrilaes  which  the  plainti£b  held,  in  a  different  manner.  He 
had  contracted  to  sell  a  part  of  the  mill  lot,  and  proposed  to 
have  the  mortgi^e  in  question  and  the  plaintiff'  other  securi> 
ties  discharged,  and  to  give  them  a  neV  mortgage  on  the  resi- 
due of  the  miU  property  and  on  other  lands  in  Erie  county, 
and  to  assign  to  them  certain  stock.  The  pladntifb  assented  to 
this,  and  their  agent^  residing  at  Buffalo,  was  authorised  to 
deliver  the  discharges  and  receive  the  substituted  securities; 
the  plainti£&  themselves  being  at  Albany,  and  Townsend  at 
Niagara  Falls*  Undetr  this  auljiority  the  agent  leceived  the 
new  mortgage  and  delivered  the  discharges,  one  of  which  was 
the  8atis£su5tioa  of  the  mortgage  in  question,  which  Townsend 
caused  to  be  recorded  and  the  mortgage  to  be  satisfied  of  record. 
By  a  fraudulent  contrivance  of  Townsend,  this  si^bstituted 
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mortgage,  which  was  executed  bj  himself  and  his  wife,  did 
not  cover  the  mill  property  or  any  part  of  it,  but  was  on  a 
vacant  lot  of  much  smaller  value,  which  was  substituted  in  its 
stead — the  agent,  who  was  unacquainted  with  the  boundaries, 
being  induced,  by  the  fraudulent  representations  of  Townsend, 
to  believe  that  the  new  mortgage  did  describe  the  residue  of 
the  mill  lot  according  to  his  agreement  Subsequently,  in 
April,  1855,  the  plaintiff  and  Townsend  having  adjusted  the 
debt  which  the  securities  were  given  to  secure,  at  about  $50,000, 
it  was  agreed  to  be  liquidated  by  the  conveyance  of  the  mort- 
gaged property  to  the  plaintiffs.  Townsend  and  his  wife 
accordingly  executed  a  deed  to  the  plaintiffs  of  what  the 
former  represented,  and  the  latter  supposed,  to  be  the  residue 
of  the  mill  lot,  but  which  was  the  land  which  had  been  fraudu- 
lently substituted  for  that  lot  in  the  last  mortgage,  and  another 
deed  covering  the  other  property  contained  in  the  said  last 
mentioned  mortgage,  and  assigned  to  them  certain  stock ;  and 
the  plaintiflfe  thereupon  released  him  from  the  debt  It  was 
parcel  of  this  agreement  for  the  settlement  that  the  plaintiff 
should  lease  to  Townsend  the  mill  lot  and  the  other  land  con- 
veyed to  them,  for  one  year,  at  a  rent  of  $8,500,  payable 
quarterly ;  and  they  accordingly  gave  him  such  a  lease,  and  he 
continued  in  the  possession  of  the  mill  lot  to  the  time  of  the 
mortgage  to  the  bank.  In  the  latter  part  of  that  year  (1855), 
when  they  were  pressing  him  for  the  rent,  he  for  the  first  time 
disclosed  to  the  plaintiffs  the  fact  that  they  had  no  title  to  the 
mill  property.  In  truth,  it  had  all  along  belonged  to  Towns- 
end's  wife;  but,  as  she  executed  the  first  mortgage,  which 
really  covered  it,  the  plaintiflfe  had  a  perfect  lien  provided  they 
were  n©t  precluded  by  the  satisfaction  and  release. 

On  the  28th  May,  1856,  Townsend  and  his  wife  mortgaged 
to  the  Oliver  Lee  &  Company's  Bank  (a  banking  association 
under  the  law  of  1888,)  several  parcels  of  land,  including  the 
unsold  part  of  the  mill  lot  mortgaged  to  the  plaintiflfe.  The 
mortgage  was  conditioned  to  pay  all  checks,  notes,  bills,  &a, 
which  the  bank  held,  or  should  hold,  against  Townsend  and 
the  Buffalo  Car  Company,  of  which  he  was  president;  and  at 
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the  foot  of  the  instrument  it  was  stated  that  it  was  "  executed 
as  a  oontinuing  security  for  an  amount  hot  exceeding  $98,600." 
At  the  date  of  the  mortgage,  Townsend  was  liable  to  the  bank 
for  about  the  sum  of  $145,000.  This  debt  was  increased  by  sub- 
sequent loans  so  that  on  August  27,  1859,  it  had  risen  to  oyer 
$281,000.  The  defendant,  the  receiver,  claimed  that  the  bank 
was  a  bona  fide  mortgagor  without  notice,  and  it  did  not  appear 
that  its  officers  had  any  notice  of  the  circumstances  constituting 
the  plaintiffs'  equity. 

The  foregoing  facts  in  substance  were  found  by  Mr.  Justice 
Habris,  before  whom  the  case  was  tried  without  a  jury^  He 
also  stated,  as  a  conclusion  of  &ct,  "  that  the  bank  had  not  any 
actual  notice  of  the  fraud  practised  upon  the  plaintiffs  by  Towns- 
end  nor  of  the  plaintiflfe'  rights,  and  had  no  other  notice  thereof 
than  such  as  arose  from  the  &ct  that  the  plaintiffs  executed 
the  lease  aforesaid  to  Townsend,  and  his  occupation  of  the 
premises."  Judgment  was  rendered  at  the  special  term  in 
accordance  with  the  decision  of  Judge  Harris,  by  which  it 
was  declared  that  the  satis&ction  of  the  mortgage  which  the 
plaintlfl&  had  executed  was  void  on  account  of  having  been 
procured  by  the  fraud  of  Townsend,  and  that  the  said  mort- 
gage was  a  valid  incumbrance  and  superior  to  the  lien  of  the 
mortgage  executed  to  the  bank ;  but,  on  appeal  that  judgment 
was  reversed,  at  the  general  term,  and  a  new  trial  was  ordered. 
The  plainti£&  appealed  to  this  court  with  the  usual  stipulation 
in  such  cases. 

John  H.  Beynolds,  for  the  appellants. 

John  Ganaon,  for  the  respondents. 

Jakbs,  J.  The  fraud  of  Townsend  being  established  as 
between  himself  and  the  plaintiff,  the  discharge  was  a  nullity, 
and  the  mortgage  continued  a  valid  lien  upon  the  premises. 
Those  who  obtained  liens  subsequently  from  Townsend  stood 
in  no  better  condition  than  himself,  unless  they  were  bona  fide 
purchasers,  or  incumbrancers,  for  value,  without  notice ;  and 
not  then,  if  Townsend's  fraud  amounted  to  a  felony. 
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The  first  position  asstcmed  bj  the  pkintilb'  counsel  is,  that 
this  fraud  was  a  fdkmj  by  the  proyisiona  of  the  statutes.  (2 
R  a,  677,  §  58;  id.,  702,  §  80.)  The  section  first  cited 
declares  thai  "erery  person  who  shall,  bj  anj  &lae  pretence, 
obtain  the  signature  of  any  other  peirooD  to  any  written 
instrument^  shall,  on  conviction  iberec^  be  punished  by  impri- 
sonment in  a  state  prison,  county  jail,  or  by  a^fine,"  Ibe. ;  and 
the  section  secondly  cited  declares  that  '^the  term  ^Jehny,^ 
when  used  in  this  act,  or  any  other  statute,  shall  be  construed 
to  mean  an  c^ence  for  which  the  offender,  on  oonyiction,  shall 
be  liable  by  law  to  be  punished  by  deatib  or  by  imprisonment 
in  a  state  prison." 

This  question  incidentally  arose  in  the  case  of  Mowrey  t. 
Wcdsk  (8  Cow.,  288),  where  it  was  held  that  the  obtaining  of 
money  or  goods  by  false  pretences,  with  intuit  to  defraud  the 
owner,  was  a  criminal  offence,  punishable  by  imprisonment  in 
a  state  prison,  or  county  jail,  in  the  discretion  of  the  court 
Still,  it  was  not  a  felony  at  common  law,  nor  had  it  been  made 
a  felony  by  statute.  This  decision  was  before  the  adoption  of 
the  Bevised  Statutes  containing  the  section  last  above  cited. 
The  efiTeet  of  that  section  of  the  statute  has  been  several  times 
before  the  court,  and  considerable  conflict  of  opinion  seems  to 
parevail  in  regard  to  it  In  Andrew  v.  JDieteridi  (14  Wend., 
86),  it  was  held  that  this  statute  had  declared  all  offences  which 
rendered  the  offenders  liable  to  punishment  in  a  state  prison, 
felonies,  and  that  a  fraudulent  vendee  could  no  longer  transfer 
a  valid  title  to  property  thus  obtained,  even  to  a  bona  fide 
purchaser,  without  notice.  In  Ptabody  v.  FenUm  (8  Barb.  Ch., 
468),  the  Chancellor  doubted  whether  that  view  of  the  opera- 
tion of  that  section  of  the  Revised  Statutes  was  correct,  but 
expressed  no  definite  opinion  on  the  subject  In  Robinson  v. 
Dauchy  (8  Barb.,  20,  29),  the  court  said  ^  the  goods  in  question 
were  purchased  of  the  plaintiffi  under  &lse  pretences,  cmauntr 
ing  to  a  ftkmy^^  citing  the  section  of  the  statute  above  referred 
to.  Thus  stands  the  question  upon  authority  ^  and  its  final 
determination  is  one  of  considerable  importance.  None  of  the 
cas^  cited  give  evidence  that  the  question  was  examined  with 
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any  conmderM^  degree  of  esre.  Tha  Beotfen  of  tiie  statute 
relied  apon  ii  found  near  the  dose  of  a  ohapter  tdating  to 
''Crimea^  and  their  puniflhinent"  It  purpcHis  to  gtre  a  statn- 
tory  definition  to  ihe  tenn  ^'ftlonj,^  when  need  iii  the  etatutei. 
The  other  seotbns  of  the  same  chapter^  whixdi  follow  it^  define 
oertain  other  terms.  It  will,  howersr^  be  observed  thai  this 
section  does  not  assume  to  define  the  meaning  of  the  torn 
^'felony,"  exoept  when  used  in  a  statute,  and  that  this  term  is 
not  used  in  the  statute  relating  to  fidse  pretenees.  This  seetton 
does  not  decdare  tiiat  every  offence  punishable  in  a  stats  prison 
is  a  Mony,  nor  does  such  a  oondusion  naturally  follow  <rom 
its  language.  At  common  law,  the  term  ''  felony*^  had  a  well 
known  and  definitiye  meaning.  It  was,  any  ofifonee  which 
occasioned  a  total  forfeiture  of  lands  or  goods,  or  both ;  to 
which  oi^ital  or  other  punishment  might  be  superadded.  (4 
BL  Com.,  94 ;  Bouy.  Die,  617.)  That  term  is  frequently  used 
in  the  Bevised  Statutes  (2  B.  S.,  698) ;  and  as  all  common 
law  punishments  for  offences  specified  in  tiiose  statutes  wete 
abolidied  (id.,  701),  the  term  would  have  been  without  a  dis* 
tinot  and  positive  meaning  had  not  the  section  under  con- 
sideration been  inserted.  I  am  of  the  opinion  that  the  common 
law  rule,  as  to  the  character  of  the  crime  of  obtaining  goods, 
&a,  by  folse  pretences,  was  not  changed  by  the  provision  of 
the  Bevised  Statutes  above  cited. 

It,  dierefore,  the  bank  was  a  fona  ^  holder  f(»r  value  with- 
out notice,  its  lien  is  entitled  to  priori^  over  that  of  the 
plaintiffli. 

The  plaintiffii  insist  that  the  bank  was  not  a  bma  ^holder, 
without  notice,  upon  two  grounds: 

Ist  Because  its  mortgage  was  taken  as  seduity  for  a  prece- 
dent debt;  and, 

2d.  Because,  when  the  mortgage  was  takm  by  the  bank, 
Townsend  was  in  ihe  actual  pocsession  by  virtue  of  a  lease 
fixMu  the  phiintifb  as  Aeir  tenant^  of  wUch  the  bank  and  all 
other  persons  proposing  to  acquire  any  interest  in  the  property 
from  him  were  bound  to  take  notice  at  tlMr  peril 
BtatAr^Yot.  IX.  aa 
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The  fisusts  of  the  case,  I  think,  conolusiyely  dispose  of  the 
first  point  It  is  true  that  Townsend's  indebtedness  to  the 
bank,  at  the  date  of  the  mortgage,  was  $146,000,  and  the  mort- 
gage only  $98,600 :  still,  the  mortgage  was  given,  not  only  as 
applicable  to  that  liability,  but  as  a  security  for  such  ftiture 
advances  as  the  bank  might  thereafter  hold  against  him,  and 
was  also  declared  a  continuing  guaranty  for  the  amount 
expressed  on  its  &ce.  Townsend  continued  to  do  business 
with  the  bank,  paying  in  and  drawing  out  money,  so  that, 
when  this  action  was  commenced,  he  was  indebted  $281,000. 
Thus  it  appears  that  future  advances  were  made  to  Townsend 
by  the  bank,  and  it  is  fair  to  presume  they  were  made  in  part 
on  the  £Edth  of  this  additional  security ;  so  that,  whether  or  not 
the  prior  indebtedness  was  reduced  below  the  amount  by  the 
mortgage  secured  makes  no  difference,  because  the  mortgage 
security  being  applicable,  by  its  terms,  to  any  indebtedness  of 
Townsend,  any  advance  made  upon  its  fiuth  before  notice 
constituted  the  bank  a  holder  for  a  valuable  consideration. 

The  second  quesidon  is  also,  to  a  great  extent,  disposed  of 
,  by  the  fiwjts.  The  lease  from  the  plaintiffe  to  Townsend  was 
unknown  and  unrecorded.  It  was  not  known  that  Townsend 
ever  took  possession  from  the  plaintiff.  The  title  was  in  his 
wife,  and  they  were  married  before  the  act  of  1818 ;  and  the 
lot  was  unincumbered.  It  is  true  that  possession  of  a  third 
person  puts  a  purchaser  upon  inquiry,  and  makes  it  his  duty 
to  pursue  his  inquiries  with  diligence;  but  it  is  not  absolutely 
conclusive  upon  him.  ( WiUimnson  v.  Brown^  15  N.  Y.,  361.) 
The  rule  laid  down  in  that  case  is,  that,  when  a  purchaser  has 
knowledge  of  any  &ct  sufficient  to  put  him  on  inquiry  as  to 
the  existence  of  some  right  or  title  in  conflict  with  that  he  is 
about  to  purchase,  he  is  presumed  either  to  have  made  the 
inquiry  and  ascertained  the  extent  of  such  prior  right,  or  to 
have  been  guilty  of  a  degree  of  negligence  equally  fsAsH  to  his 
claim  to  be  considered  a  bona  fide  purchaser.  This  presump- 
tion may,  however,  be  repelled  by  proof  Under  the  facts  and 
circumstances  of  this  case,-  the  possession  of  the  premises  by 
Townsend  was  not  sufficient  to  put  the  bank  upon  inquiry  as 
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to  the  existence  of  any  right  inconsistent  with  that  which  it 
proposed  to  acquire.  Townsend's  possession  was  consistent 
with  the  record  title.  He  was  not  a  third  person  to  the  trans- 
action, but  joined  in  the  deed  with  the  owner  of  the  fee.  In 
the  absence  of  proof  of  actual  notice,  nothing  appeared  calcu- 
lated  to  excite  suspicion,  or  which  should  have  put  the  bank 
upon  inquiry.  But  had  inquiry  been  made,  and  the  &cts 
ascertained,  it  would  not  have  shown  Townsend  in  possession 
under  the  plaintifik  The  plaintiff  never  had  the  title  or  the 
possession  of  the  mill  lot  Townsend  never  had  the  title  to 
give  them.  It  is  true,  when  Townsend  gave  them  a  deed  of 
another  piece  of  land,  he  took  from  them  a  lease  of  the  mill 
lot;  but  he  did  not  enter  into  possession  of  the  mill  lot  by 
virtue  of  that  lease.  He  continued  in  possession  under  the 
right  obtained  from  his  wife.  The  lease  gave  him  no  right: 
the  plaintiff  could  give  him  no  right,  for  they  had  none  to 
give;  and  although  the  lease  may  have  been  good,  as  a  con«« 
tract,  between  the  parties  to  it,  the  plaintiff  obtained  no  rights 
to  possession  by  reason  of  it,  as  no  possession  had  passed 
with  it 

The  question,  therefore,  comes  down  to  this :  Was  the  &xst 
that  Townsend  had  taken  a  lease  for  the  mill  lot,  which  was 
unknown  to  the  bank,  and  under  which  no  possession  had 
been  or  could  be  received,  taken  or  claimed,  sufficient  to  put 
the  officers  of  the  bank  upon  inquiry  as  to  the  nature  of 
Townsend's  possession  ?    I  think  it  was  not 

But  if  it  were  otherwise,  there  is  another  point  which  entirely 
disposes  of  this  case.  The  plaintiffs  were  guilty  of  gross  laches. 
The  fraud  complained  of  was  discovered  eighteen  months 
before  tbe  mortgage  was  taken  by  the  bank,  and  the  matter 
was  suffered  to  rest  for  fifteen  months  after  that  mortgage  was 
given,  until,  upon  the  faith  of  it,  in  part,  Townsend  was  ena- 
bled to  increase  his  indebtedness  to  the  bank  from  $145,000  to 
$281,000.  As  was  said  in  Waldrm  v.  Shper  (19  L.  &  E., 
115),  "  it  is  an  elementary  principle  that  a  party  coming  into 
equity  is  bound  to  show  that  he  hJte  not  been  guil^  of  such  a 
degree  of  negligence  as  to  enable  another  party  so  to  deal  with 
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that  which  was  the  plaintiff's  as  to  induce  an  innooent  party  to 
aasimie  that  he  was  dealing  with  his  own."  Had  ordinaiy 
diligence  been  used  in  this  case,  Townaend  would  not  haye 
been  able  to  palm  off  a  mortgage  upon  these  premises  to  another, 
and  the  plaintiffl  would  haye  been  secured  in  their  righti.  As 
it  is,  one  o£  two  innocent  parties  must  suffer ;  and  as  the  plain- 
HSb,  by  their  great  neglect,  put  it  in  the  power  oi  Townaend 
to  commit  the  fraud,  they  cannot  ask  the  court  to  interfera 
In  any  yiew  of  the  case,  tiie  judgment  must  be  affirmed. 

OoMBTOOK,  Oh.  J.,  Sblden,  Lott,  and  Hott,  Js.,  oonoaired. 

Dhnio,  J.  (Dissenting.)  The  fraud  of  Townsend,  by  which 
he  was  enabled  to  procure  from  the  plaintiffs  the  acknowledg- 
ment of  satisfaction  of  the  mortgage  on  the  mill  lot,  is  posi* 
tively  found  by  the  judge.  The  right  of  the  plaintiff  to  the 
relief  asked  for,  and  which  was  afforded  them  at  the  special 
term,  was  therefore  undeniable,  unless  the  bank,  (^  which  the 
defendant  Smith  is  the  receiver,  as  the  subsequent  mortgagee 
of  Townsend,  stands  in  a  better  position  than  its  mortgage 
occupied.  The  plaintiffs'  mortgage  being  satisfied  at  law,  the 
bank  became  the  mortgagee  of  the  legal  title  in  the  land.  The 
right  of  the  plaintiff  to  set  aside  the  satisfaction  and  reestablish 
the  mortgage  was  an  equity  merely,  and  could  not  be  asserted 
against  a  bona  fide  purchaser  or  mortgagee.  The  question  in 
the  case  is,  whether  the  bank  can  claim  the  oharacter  of  a  h(ma 
fide  mortgagee.  Its  pretension  to  be  so  considered  is  denied, 
on  the  allegation  that  the  corporation,  or  its  officers,  bad  notice 
of  the  plaintifib^  equity,  by  means  of  the  possession  by  Towns- 
end  of  the  premises,  at  the  time  the  mortgage  to  the  bank  was 
executed,  under  the  lease  frt)m  the  plaintiff).  The  legal  title 
was  in  the  wife  of  Townsend,  and  she  was  one  of  the  mortga- 
gees. Her  husband  was  in  the  possession  of  the  premisea.  As 
there  is  no  evidence  that  they  lived  separately,  his  possession 
is  to  be  taken  as  her  possession.  They  were  married  before 
the  late  sts^tes  had  weakened  the  bonds  of  marri^e  by  cre- 
ating separate  and  lM>8ti]e  interests  between  married  persons. 
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Before  that  change  the  husbazid  had^  during  tiie  joint  livee  of 
himself  and  his  wife,  a  life  estate  in  the  wife's  lands ;  and  if 
thej  had  a  child^  he  became  a  tenant  by  the  curtesy.  Bat, 
independently  of  this  oommon^lair  right,  which  perhaps  did 
not  apply  to  this  property,  if  it  was  purchased  subsequently  to 
their  marriage,  as  it  may  have  been,  I  am  of  opinion  that  the 
husband's  possession  of  the  real  estate  of  his  wife  is  not  to  be 
considered  hostile  to  the  legal  title,  but,  in  the  abeaice  of  any 
peculiar  dzcumstance,  is  to  be  considered  h^  possession. 
When,  therefore,  lliey  mortgaged  to  the  bank,  the  possession 
of  Townsend  was  in  no  way  inconsistent  with  the  deed,  and 
the  bank  was  not  under  the  necessity  of  making  any  inquiry. 
It  is  only  where  a  person  other  than  the  grantor  or  mortgagor 
is  in  possession  that  it  is  necessary,  in  order  to  oonfer  upon  the 
purchaser  or  mortgagee  a  bona  ftde  <diaracter  so  as  to  avoid  any 
equity  residing  in  the  party  so  in  possession,  that  he  should 
make  due  inquiries  of  him  as  to  his  title.  In  general,  the 
purehasOT  takes  subject  to  the  right  of  the  party  in  possession. 
The  rule,  I  conceiye,  has  no  application  to  the  present  case. 
Although  Townsend  had  a  lease  £rom  the  plaintiff  the  bank 
had  no  notice  of  that  feet  He  oontinued  in  possession  in  &e 
nine  manner  ostensibly  as  before  he  took  the  lease,  and  Aat 
instrument  constituted  no  part  of  the  chain  of  title  under 
which  Mr&  Townsend,  the  real  owner,  held  the  land 

But  it  was  not  enough  that  the  bank  had  no  notice  of  the 
plaintifEs'  rights.  It  was  also  necessary  that  it  should  Jbave 
advanced  money,  or  other  valuable  thing,  to  obtain  the  mort- 
gage, or  in  oonsequemce  of  it  If  it  was  executed  simtply  to 
secure  an  existing  debt,  nothing  being  advaziced  and  no  obli- 
gation or  seouri^  given  up,  the  plaintifb  ate  not  precluded 
£rom  setting  up  their  equity  against  Ae  bank  as  mortgagees 
of  Townsend  and  his  wife.  {In  the  MaUer  of  Einae,  1  Paige, 
126 ;  Arnold  v.  Patrick,  6  id.,  810.)  Upon  this  point,  I  think 
the  defendant's  case  is  defective.  When  tlM  mortgage  was 
given,  Townsend  was  under  liabilities  to  the  bank  to  the 
amount  of  $146,000,  which  was  many  times  the  value  of  the 
prop»ty.     But  it  was  a  continuing  security  for  future  advances 
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and  indebtednesB,  00  that  if  this  debt  had  been  paid  off  in 
whole  or  in  part,  so  aa  to  reduce  the  amount  remaining  unpaid 
below  the  limit  mentioned  in  the  mortgage,  and  additional 
loans  had  been  made  without  notice  of  the  plaintife'  equity, 
the  bank  would  have  been  a  bona  fde  mortgagee  in  respect  of 
such  loans.  K  there  had  been  no  limitation  of  the  amoxmt 
for  which  the  mortgage  was  to  stand  as  a  security,  all  the  subse- 
quent advances  might  have  conferred  upon  it  the  character  of 
a  bona  fide  transfer,  notwithstanding  the  inadequacy  of  the 
properly  to  secure  the  old  and  the  new  portions  of  the  debt 
But  it  was  an  express  provision  in  the  instrument  that  it  was 
to  be  a  security  for  an  amount  not  exceeding  $98,600.  As 
the  debt  for  which  immediately  upon  iVr  execution  it  became 
a  security  was  much  m6re  than  that  amount,  no  subsequent 
advance  could  have  any  relation  to  the  mortgage,  unless  the 
existing  indebtedness  should  be  reduced  below  the  limit  named. 
If  payments  had  been  made  on  account  of  that  debt,  so  that  so 
much  as  $98,600  did  not  remain  due,  then  every  future  advance 
up  to  that  amount  would  be  a  loan  upon  the  mortgage  security. 
When  that  amount  of  indebtedness  was  again  reached,  subse- 
quent advances  would  not  connect  themselves  with  the  mort- 
gage until  future  payments  should  again  reduce  the  debt  below 
the  amount  mentioned  in  the  mortgage. 

The  findings  of  &ct  at  the  end  of  the  case  do  not  show  that 
anything  was  paid  after  the  execution  of  the  mortgage  to  the 
bank.  The  contrary  is  inferable ;  for,  it  is  stated  that  the  lia- 
bilities of  Townsend  and  of  the  Buffalo  Oar  Company,  at  the 
time  the  mortgage  was  given,  exceeded  $146,000,  and  that  the 
amount  was  increased  by  subsequent  loans,  up  to  August  27, 
1867,  to  over  $281,000.  No  inference  can  be  drawn  fix)m  this 
that  anything  had  been  paid  during  the  interval;  but,  as 
Townsend  continued  to  transact  business  with  the  bank,  it  is 
very  probable  the  account  fluctuated.  The  evidence  of  Mr. 
Davis,  who  seems  to  have  managed  Mr.  Townsend's  business 
and  that  of  the  Car  Company  at  the  bank,  is,  that  the  debt 
was  not  diminished  at  any  time  after  the  giving  of  the  mort- 
gage.   It  may  possibly  consist  with  this  statement  that  the 
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whole  of  the  indebtedness  constituting  the.  $145,000  may  have 
been  paid,  and  yet  that  the  aggregate  indebtedness  of  Town- 
send  and  the  Company  was  iiot  diminished ;  that  is,  they  may 
have  paid  up  the  whole  of  the  old  debt  while  they  were  con- 
tracting a  fi^h  one.  As  the  security  was  a  continuing  one, 
the  mortgage  would  attach,  as  has  been  mentioned,  to  the  new 
loans  as  soon  as  the  old  debt  was  so  &r  diminished  as  to  leave 
a  place,  in  the  maximum  amount  for  which  the  mortgage  was  a 
security,  to  be  filled  up. 

It  is  not  improbable  that  the  bank  may  have  consented  to 
make  fresh  advances  because  it  considered  so  large  an  amount 
of  the  old  debt  secured  by  the  mortgage ;  but  this  would  not 
make  it  a  bona  fde  mortgagee  in  respect  to  such  new  loans. 
To  have  tiiat  effisct,  the  loans  must  have  been  made  on  account 
of  the  mortgage  security,  in  such  a  sense  as  that  they  might  be 
collected  by  a  foreclosure  and  sale  of  the  mortgaged  premises, 
if  the  proceeds  were  sujQBlcient  K  the  question  were  between 
the  mortgagee  and  subsequent  incumbrancers  of  the  mortgaged 
premises,  the  former  could  not  retain  more  tiian  $98,600  out 
of  the  proceeds  of  the  sale,  and  any  residue  would  belong  to 
the  lien  holders  next  in  the  order  of  time.  If  that  sum 
remained  due  on  the  debt  which  existed  when  the  mortgage 
was  given,  it  is  then  clear  that  no  advances  have  been  made 
on  account  of  the  mortgage  security ;  and  there  is  nothing  to 
show  that  so  much  has  not  at  all  times  remained  unpaid  of  that 
debt 

I  am,  therefore,  of  opinion  that  the  receiver  must  be  considered 
as  succeeding  to  the  case  of  the  mortgagors,  and  that  his  tide 
is  subject  to  the  plaintifib'  equity.  K  this  were  agreed  to,  the 
judgment  of  the  general  term  would  have  to  be  reversed,  and 
that  of  the  special  term  affirmed;  but  it  appears  that  different 
views  are  entertained  by  a  majority  of  the  judges. 

Davies  and  Mason,  Js.,  concurred  in  this  opinion. 
Order  affirmed,  and  judgment  absolute  for  the  defendants* 
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Nichols  a  alv.  Miohakl  d  al 

The  fittodolent  T^idee  of  goods  and  his  assignee  thereof  for  the  benefit  of 
oredilor%  af  liaUe  to  a  joint  action  bj  the  vendor  to  reooter  possession. 

Where  the  vendee,  gi^ve  his  negotiable  pfomiflBory  note  for  the  gooda^  itub 
Tendox  is  not  bomtd  to  tender  sucli  note  at  the  time  of  leaoindlng  the 
oontract;  it  is  sufficient  for  him  to  produce  it  upon  the  trial,  and  ddiver 
it  to  the  custody  of  the  court 

It  is  not  neoeisary  that  the  fraudulent  representation,  to  avoid  the  sale, 
should  be  such  as  woM  suaDm  an  indiotment  for  fiibse  pretenses. 

The  doctrine  of  this  case^  as  reported  (18  N.  Y.^  2BSj^  eiq^ained  and  rdte- 
rated. 

Aftcal  tpom  ike  Supreme  Goari.  Aotiion  to  recover  the 
pos8e08k)n  ci  o^rtain  goods,  upon  the  allegation  of  property  in 
tlie  plaiotifS^  and  a  joint  detention  bj  the  defendants. 

In  AprO,  1868,  Ae  defendant  Pinner  purchased  of  the  plain- 
ti&,  the  goods  deaoribed  in  the  eomplaint  (the  pnrchtse  amount 
lag  to  $6,600),  on  a<»edit(^fenr  and  six  months,  for  whn^  he 
gaire  his  two  negotiable  promiwory  notes.  Pinner  continned 
iu  bunness  until  the  August.  fbUowing  when  he  fldled,  and 
made  an  assignment  to  the  defendmt  Midia^  for  the  benefit 
of  his  creditors,  giving  preferences.  This  action  was  brought 
to  reoover  Ae  possession  of  those  goods,  ailing  they  were 
fraudnleatly  obtained.  The  judgment  ftom  which  this  appeal 
was  brought,  was  obtained  on  a  decond  trial.  On  the  first 
trial  the  notes  ghren  by  Pinner  at  die  time  of  purchase  were 
brought  into  court  and  deKyered  to,  and  W  with  the  derk 
thereof  to  be  oanoeled.  On  this  trial,  the  notes  could  not  be 
found. 

Wlien  the  plaintiflh  rested^  the  counsel  for  eadi  defendant 
moved  for  a  nonsuit^  separately,  on  the  grounds :  1st.  That  no 
cause  of  action  had  been  made  out  against  either  defendant^ 
because  it  did  not  appear  that  Pinner  had  made  any  represen- 
tations when  he  purchased  the  goods  in  1868.  2d.  It  did  not 
appear  that  the  plaintiflfe  had  been  misled  by  any  misrepre- 
sentations which  Pinner  had  made.    8d.  They  had  trusted  to 
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Pianor'a  fbnner  character  for  busmeea  and  responsibility. 
4th.  That  if  Pinner  had  conoealed,  or  not  revealed,  his  insol- 
vent drcumstances,  he  had  a  right  to  do  so,  although  knowing 
of  them.  That  as  to  either  defendant  there  was  nothing  to 
submit  to  the  jury.  6th.  That  the  declarations  of  Pinner,  either 
before  or  after  the  assignment,  were  not  binding  upon  Michael 
6th.  That  if  the  purchases  hy  Pinner  in  April,  1863,  wore 
firaudulenty  the  plaintilEs  having  taken  his  notes  therefor,  should 
have  tendered  the  notes  back  before  suit  brought  7th.  It 
appearing  at  the  time  this  action  was  commenced,  that  Pinner 
had  delivered  over  the  goods  to  Michael,  he  cannot  be  res- 
ponsible in  this  action.  The  motbn  for  a  nonsuit  was  denied, 
and  the  defendants  excepted. 

The  defendants  then  gave  evidence  on  the  issues;  after  which 
the  cause  was  submitted.  In  his  charge  to  the  jury,  the  judge 
said :  '*  K  Pinner  was  insolvent^  and  coaeealed  the  fetet  of  his 
insolvency  with  the  design  of  procuring  the  goods  and  not 
paying  for  them,  it  was  a  fraud  which  rendered  dke  sale  void, 
if  the  plainti£&  so  diose  to  regard  it."  '*  The  point  of  inquiry 
in  such  case  is,  whether  there  was  a  preconceived  design  not 
to  pay  for  the  goods;  that  inquiry  the  jury  must  solve,  taking 
into  oonsid^ation  the  concealment  and  all  the  attendant  and 
subsequent  ciroumatanees  admitted  in  evidence,  whidi  may 
serve  to  throw  light  upon  it"  "If  the  jury  find  no  other 
firaud  in  the  case  than  the  omission  of  Pinner  to  disclose  his 
insolvency,  it  will  not  be  sufficient  to  avoid  the  sale."  "False 
representations  in  the  case  may  be  sufficient  to  avxad  the  sale, 
without  being  such  as  woald  be  indictable  under  the  statute 
against  fiilse  pretenses."  "  A  concealment  on  the  part  of  the 
purchaser  of  hia  state  of  insolvency,  known  to  himself  at  the 
time^  accompanied  by  a  preoonceiTdd  design  Xkot  to  pay  for  the 
goods  purchaeed,^  is  such  a  fiwnd  as  would  avoid  the  oontract 
of  sale."  To  all  of  which  several  parts  of  the  charge,  the 
defendants  severally,  and  to  each,  duly  excepted. 

The  defendants  then,  severally,  requested  the  court  to  charge 
the  jury^  tiiiat  the  non-disclosure  of  insolvency  requisite  to 
avoid  the  sale  for  fraud,  must  be  of  some  marked  and  sudden 
Smtth.— Vol.  IX.  34 
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change  in  the  a£Eaii8  of  the  vendee,  which  he  had  reason  to 
sappose  unknown  to  the  vendor.  The  court  refosed  so  to 
charge,  and  the  defendants  duly  excepted. 

The  jury  found  a  verdict  for  the  plaintifEs  for  Ike  posses- 
sion of  the  property,  and  assessed  the  value  thereof  and  dama- 
ges for  their  detention — ^the  property  having  been  delivered  to 
tl^e  defendant  MichaeL  Judgment  was  entered  for  the  plain- 
tiff, which  was  affirmed  on  appeal  at  general  t^rm  in  tlie 
eighth  district 

John  L.  Talcottj  for  the  appellants. 

John  Ganson^  for  the  respondents. 

Jakbs,  J.  Whenever  property  is  obtained  fix)m  another 
upon  credit,  with  the  preconceived  design  on  the  part  of  the 
purchaser  to  cheat  and  de&aud  the  vendor  out  of  the  same,  the 
vendor,  upon  the  discovery  of  the  fraud,  may  avoid  the  con- 
tract and  retake  the  property,  unless  it  has  passed  to  the  pos- 
session of  a  bona  fide  holder  for  value.  Such,  I  understand, 
was  the  conclusion  of  the  court  when  this  case  was  formerly 
before  it  (18  N.  Y.,  295 ;  ffaU  v.  Nayhr,  18  N.  Y.,  588.) 

When  the  plaintiflfe  rested  their  case,  they  had  given  evidence 
showing  that  Pinner  was  insolvent  when  he  purchased  the 
goods  in  question ;  that  before  and  at  the  time  of  his  pur- 
chases, he  represented  that  his  business  had  been  successful,  that 
he  intended  to  enlarge  it  and  carry  it  more  into  wholesafe,  and 
keep  it  in  such  a  position  that  he  could  come  to  New  York  in 
the  fSdl  to  do  business  there ;  that  he  had  an  actual  cash  capital 
of  over  $80,000 ;  that  his  purchases  at  the  time  in  the  city  of 
New  York  were  over  $40,000 ;  and  having  failed  within  four 
months  thereafter,  his  assets  were  only  $29,000,  and  he  owed, 
exclusive  of  what  was  due  his  New  York  creditors,  about 
$24^000.  The  evidence  on  this  trial  was  the  same  as  on  the 
former  trial,  with  the  addition  of  that  of  Townsend,  which 
proved  the  representations  of  Pinner  at  the  time  of  the  pur- 
chase. This  was  very  material,  and  made  a  case  proper  for 
the  jury. 
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It  is  true,  as  a  general  rule,  that  a  party  who  would  disaf- 
firm a  contract  must  return,  or  offer  to  return,  whatever  he  has 
receiyed  upon  it  But  in  cases  of  fraud,  when  nothing  is  parted 
with  by  the  fraudulent  vendor  but  his  own  promissory  notes, 
such  a  return  or  offer  to  return  is  not  necessary  before  action 
brought;  it  is  enough,  if  the  notes  are  produced  on  the  trial 
ready  to  be  canceled.  In  a  sale  procured  by  fraud,  no  title 
passes ;  the  vendor  still  retains  his  legal  right  to  the  goods,  and 
rescinding  the  contract  of  sale,  rescinds  the  contract  of  pay- 
ment, and  hence  the  notes  fall  with  the  contract  A  note 
negotiable,  whilst  it  remains  in  the  hand  of  the  vendor  of 
the  goods,  stands  upon  the  same  footing  in  respect  to  a  tender 
prior  to  the  commencement  of  an  action,  as  one  not  negotiable. 
{Thurston  v.  Blanchard,  22  Pick.,  18;  NeUis  v.  Bradley,  1 
Sandf,  560;  Ladd  v.  Moore,  8  id.,  589.)  Most  of  the  cases, 
where  a  return  has  been  held  necessary  before  action,  related 
to  executory  sales,  and  where  the  party  sought  to  rescind  be- 
cause of  the  other  party's  &ilure  to  fulfill  In  such  cases,  a 
tender  is,  no  doubt,  a  condition  precedent  to  a  right  of  action. 
In  this  case,  the  note  remained  unnegotiated  in  the  hands  of 
the  vendor,  and  therefore  his  right  of  action  against  Pinner 
was  perfect  without  a  tender. 

As  to  Michael,  a  tender  of  the  note  and  demand  of  the 
goods  were  made  before  action  brought  As  he  was  the  gene- 
ral assignee  of  Pinner,  to  collect  and  receive  all  his  dues  and 
manage  his  assets,  no  good  reason  can  be  assigned  why,  if  a 
tender  to  him  were  necessary,  this  was  not  sufficient  for  both. 
A  surrender  to  Michael  in  that  character  would  as  effectually 
extinguish  the  notes  as  a  delivery  to  Pinner. 

Michael  having  the  goods  in  possession  was  not  only  a  proper 
but  a  necessary  party  defendant  But  it  was  insisted  that 
Pinner  was  improperly  made  a  party,  and  that  under  the  Code 
the  action  for  the  recovery  of  the  possession  of  personal  pro- 
perty can  only  be  maintained  against  one  who  had  in  &ct  or 
in  law  the  possession,  control  or  title  at  the  time  of  its  com* 
mencement 
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Formerly,  the  action  of  detinae  was  the  proper  aotion  where 
there  was  a  wrongful  detainer  (2  Satmd,  84).  There  are  some 
dicta  in  the  boolo,  that  this  action  Ironld  not  lie  nnless  the 
defendant  was  in  possesBiom  (BuL  N.  P.,  61 ;  1  Selw.  N.  P., 
646) :  but  that  was  not  so.  The  defendant  was  liable  in  iht 
action^  though  he  had  ddiyered  possession  to  another  before 
action  brought  (Oomjn's  Dig.,  A. ;  Jones  v.  Dowle,  9  M.  &  W., 
19 ;  Qarth  v.  Howard^  6  C.  &  P^  846.)  In  Janes  v.  Dowk, 
Pabe£,  B.,  stated  the  rule  to  be  ''that  detinue  does  not  lie** 
against  one  who  neyer  had  possession  of  the  diattel,  but  does 
against  him  who  once  had,  but  has  improperly  parted  with  it 
And  Chittj  says,  ''  if  he  wrongfully  delivered  the  goods  to 
another  he  is  liable;  and  I  think  the  true  rule  was,  that  deti- 
nue would  lie  wherever  the  defendant  had  been  in  possession, 
whether  he  retained  it  or  had  wrongfully  parted  with  it'*  In 
this  State  the  action  of  detinue  was  abolished  by  the  Bevised 
Statutes^  and  that  of  replevin  extended  so  as  to  serve  all  the 
purposes  of  both  actions,  and  und^  that  statute  liie  aotion  of 
replevin  would  lie,  althou^  the  defendant  had  parted  with  die 
property.  (2  R  S.,  522,  §§  11, 19  \  22  Wend.,  602.) 

The  2d  chapter  of  title  7,  part  2  of  the  Code,  sections  206, 
207,  &c.,  entitled  "claim  and  delivery  of  personal  property," 
is  a  substitute  for  the  action  of  replevin  as  given  by  the  Be- 
vised Statutes,  and  such  an  action  may  now  be  brought  in  aU 
the  cases  where  replevin  would  formerly  lie.  Some  conflict  has 
existed  in  the  courts  on  the  question,  wheth^  an  action  under 
the  Code  oould  be  maintained,  to  recover  the  possession  of 
personal  property  when  the  defendant  had  not  the  possession 
either  in  law  or  &ct  at  its  commencement  It  was  held  in 
Boberts  v.  Bandal  (8  Sandt,  707),  by  the  Supaior  Court  at 
general  term  that  it  could  not  That  was  an  action  to  recover 
a  Texas  bond ;  the  question  arose  on  ^n  appeal  from  an  order 
at  chambers,  discharging  the  defendant  from  arrest  The  affi* 
davits  showed  that  the  bond  was  delivered  to  the  defendant  to 
sell  for  not  less  than  40  per  cent  cm  the  principal  and  interest^ 
which  the  defendant  some  months  prior  to  the  suit  had  s^d  for 
40  per  cent  on  the  principal  only.    The  plaintiff  had  demanded 
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the  bond,  or  the  amount  of  it  at  the  price  limited,  which  was 
lefoflad.  The  court  saj,  ''by  the  plaintiff's  own  showing,  the 
defendant  had  parted  with  the  property  long  before  the  suit 
was  commenced ;  and  whateyer  it  may  be  called,  the  suit  is 
really  one  to  recover  damages  for  the  conyersion  of  the  pro- 
perty." The  order  was  aflSrmed.  That  case  was  followed  at 
special  term  in  Brockway  v.  Bwmap  (8  How.,  188 ;  12  Barb., 
347),  and  in  Elwood  v.  Smith  (9  How.,  528);  but  the  case  of 
Brockway  v.  Bwmap  was  reversed  at  general  term  (16  Barb., 
309),  and  the  court  then  held,  that  an  action  to  recover  personal 
property  oould  be  maintained,  notwithstanding  the  defendant 
had  wrongfully  parted  with  its  possession  before  the  suit  was 
commenced.  This  we  think  the  better  rule,  and  we  concur 
in  the  view  therein  expressed,  that  '*  the  legislature  did  not 
intend  by  the  Code  to  abridge  the  former  action  of  replevin  as 
they  found  it;  uid  that  nothing  therein  prevents  the  present 
remedy,  by  an  action  to  recover  personal  property,  being  as 
Aill,  general  and  complete  as  that  action  was  under  the  Be- 
vised  Statutes."  In  this  view  of  the  case,  an  action  properly  li^d 
against  Pinner,  notwithstanding  he  had  assigned  and  delivered 
the  property  to  MichaeL  He  had  fraudulently  obtained  the 
property  and  had  it  in  his  possession,  and  wrongfully  parted 
widi  it  Michael  was  not  a  bond  fide  purchaser;  the  property 
was  in  his  custody  as  trustee,  for  the  benefit  of  Pinner's  credi- 
tors. Pinner  having  an  interest  in  the  residuum  after  paying 
his  debts.  Here  was  such  a  connection  as  would  sustain  a 
joint  action  against  the  defendants.  Pinner  had  fraudulently 
obtained  the  goods  and  wrongfully  transferred  them  to  Michael 
to  dispose  of  them  as  his  trustee ;  Michael  had  the  possession 
and  refused  to  surrender  it  on  demand.  The  Code  provides 
that  any  person  may  be  made  a  defendant  who  has  or  daims 
an  interest  in  the  controversy  adverse  to  Uie  plaintiff,  or  who  is 
a  necessary  party  to  a  complete  determination  or  settlement  of 
the  questions  involved  therein.  (§  118.)  Both  these  defend- 
ants claim  an  interest  in  the  goods  adverse  to  the  plaintiffB; 
Pinner  claiming  that  the  purchase  of  the  goods  was  free  from 
fraud,  and  that  they  should  be  retained  by  his  assignee,  and 
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disposed  of  for  the  benefit  of  creditors — ^Michael  daiming  the 
possession  for  the  same  purpose,  and  refnsing  to  surrender  on 
demand.    They  were  properly  joined  as  defendants. 

The  charge  of  the  judge  as  to  the  degree  of  fiJse  representa- 
tions was  in  accordance  with  the  rule  announced  by  tiiis  court 
in  its  former  disposition  of  the  case.  The  judge  was  also  right 
in  his  refusal  to  charge  as  requested.  That  rule  has  no  appli- 
cation where  (as  in  this  case)  there  was  evidence  of  false  repre- 
sentations at  the  time  of  making  the  purchase&  It  has 
application  only  when  there  is  no  proof  of  aflB.rmative  acts  or 
representations,  but  rests  wholly  on  the  non-disclosure  of  insol- 
vency. 

That  part  of  the  charge  which  stated  ^ihat  sufficient  £dse 
representations  in  this  case  to  avoid  the  sale,  need  not  be  such 
a  &lse  representation  as  would  be  indictable  under  the  statute 
against  &lse  pretenses,"  was  also  correct  If  goods  are  obtained 
by  firaud,  the  vendor  may  rescind  the  sale  and  follow  his.goods, 
whether  such  fraud  be  indictable  or  not  The  right  to  rescind 
does  not  depend  upon  the  provisions  of  the  law  for  punishing 
the  offender  criminally.  If  there  be  fraud  in  the  puixjiase,  the 
sale  is  voidable  at  the  option  of  the  vendee.  {Gary  v.  HbtaiKng, 
1  Hill,  811,  817.) 

I  have  been  unable  to  discover  any  error  which  calls  for  a 
reversal  of  this  case,  and  the  judgment  should  therefore  be 
affirmed,  with  costs. 

Selden,  J.  There  was  no  doubt  sufficient  evidence  to  jus- 
tify the  submission  of  this  cause  to  the  jury,  upon  the  question 
of  fraudulent  misrepresentation  and  concealment  on  the  part 
of  Pinner,  when  he  purchased  the  goods :  tiad  as  the  defend- 
ant Michael  advanced  nothing  upon  the  fiuth  of  Pinner's  title, 
he  is  in  no  better  situation  than  Pinner  himself  If  the  case 
was  made  out  as  to  Pinner,  the  title  of  Michael  under  the 
assignment  must  of  course  fail,  and  he  had  no  right  to  refuse 
to  deliver  the  goods  upon  demand. 

It  is  insisted  that  an  action  to  recover  possession  will  not  lie 
against  Pinner,  because  he  was  not  in  possession  at  the  time 
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of  the  oommenoement  of  the  suit;  and  because  his  previous 
possession  was  rightful,  no  attempt  haying  been  made  by  the 
plaintiflfa  to  rescind  until  after  the  assignment  and  delivery  to 
Michael;  and  that  at  all  events  there  can  be  no  recovery 
against  Pinner  and  Michael,  jointly.  These  objections  are,  I 
think,  sufficiently  answered  by  the  cases  of  Qarih  v.  Howard 
et  al,  (5  Car.  &  Pa.,  846),  and  Jones  v.  Dowle  (9  Mees.  &  Wels., 
19).  In  the  first  of  these  cases,  the  defendant  Howard,  being 
lawfully  in  possession  of  certain  plate  belonging  to  the  plain- 
tiff, had,  without  authority  jfrom  the  plaintiff,  pledged  it,  With 
the  other  defendant  Fletcher  for  £200.  The  plaintiff  demanded 
the  plate  of  the  latter,  and  then  brought  detinue  against  both. 
It  was  objected  there,  as  it  is  here,  that  Howard  had  no  pos- 
session at  the  time  of  the  commencement  of  the  suit,  and  hence 
the  actbn  would  not  lie  against  him.  The  court  held,  that  the 
action  would  lie  against  both.  Tindal,  Oh.  J.,  said :  "  The 
verdict  must  pass  against  both  defendants,  as  one  could  not  stand 
in  a  better  situation  than  the  other."  The  decision  in  this  case 
was  put  partly  upon  the  ground  that  the  defendant  Howard 
had  not  assumed  to  part  with  the  whole  interest  in  the  property, 
but  retained  some  control  over  it  by  virtue  of  the  right  of  re- 
demption. But  the  Chief  Justice  also  says :  "  The  question  is, 
whether  Howard  has  wrongfully  pledged.  If  he  has  done  so, 
he  is  answerable."  The  other  case,  viz. :  Jo7ies  v.  Dowk,  fully 
sustains  the  latter  ground.  There  the  plaintiff  had  bought  a 
picture  at  an  auction,  at  which  the  defendant  acted  as  auctioneer. 
The  latter,  by  mistake,  entered  the  name  of  one  Clift  as  the  pur- 
chaser, and  delivered  the  picture  to  him.  The  plaintiff  de- 
manded the  picture  of  Cliffc,  who  refused  to  deliver  it,  and  then 
brought  detinue  against  the  auctioneer.  The  counsel  for  the 
defendant  insisted  that  the  plaintiff  was  bound  to  show  that  the 
picture  was  in  the  possession  or  custody  of  the  defendant,  or  of 
an  agent  over  whom  he  could  exercise  control,  at  the  time  of 
bringing  the  action.  But  the  court  overruled  the  objection. 
Parks,  B.,  said :  "  Detinue  does  not  lie  against  him  who  never 
had  possession  of  the  chattel ;  but  it  does  against  him  who 
once  hady  but  has  improperly  parted  with  the  possession  of  it'^ 
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The  theory  upon  which  these  eases  piooeed  is  peifectlj 
sound,  and  applies  directly  to  the  present  case.  It  is,  that 
where  a  person  is  in  possession  of  goods  belonging  to  another, 
which  he  is  bound  to  deliver  upon  demand,  if  he,  without 
authority  fiom  the  owner,  parts  with  that  possession  to  one  who 
refoses  to  deliver  them,  he  is  responsible  in  detinue  equally  with 
the  party  revising.  He  contributes  to  the  detention*  It  is 
the  consequence  of  his  own  wrongful  delivery.  The  action 
in  such  cases  may  properly  be  brought  against  both ;  because 
the  acts  of  both  unite  in  producing  the  detention. 

It  does  not  alfect  the  principle,  that  Pinner  in  this  case  came 
to  the  possession  of  the  goods  by  delivery,  and  under  the 
former  purchase,  and  not  as  a  trespasser.  K  they  were 
fraudulently  obtained,  he  had  no  right  to  retain  possession  for 
one  moment  as  against  the  plaintifis,  and  could  transfer  no  such 
right  to  his  assignee.  The  action  proceeds,  not  upon  the  ground 
of  a  tortious  taking,  but  of  a  wrongful  detention ;  and  to  this. 
Pinner  has  contributed  by  placing  the  goods  in  the  possession 
of  the  defendant  Michael,  who  refiised  to  deliver  them.  The 
case  cannot  be  distinguished  in  prindple  from  the  two  English 
cases,  to  which  I  have  referred. 

But  it  is  frurther  insisted,  that  the  plaintiifr  should  have  been 
nonsuited;  because  they  did  not  restore  or  offer  to  restore  the 
notes  of  Pinner  before  commencing  the  suit  There  is  no 
doubt  of  the  general  rule,  that  where  one  party  to  a  contract 
elects  to  rescind  it  for  fiuud,  it  is  an  indispensable  preliminary 
that  he  surrender  all  that  he  has  received  from  the  other  parly 
upon  the  contract ;  and,  if  he  has  disabled  himself  fix>m  doing 
this,  it  is  too  late  to  rescind.  It  has  been  held  in  several  cases, 
that  this  principle  applies  when  the  party  seeking  to  reednd  has 
received  the  promissory  note  of  a  third  person,  as  the  conside- 
ration of  the  contract  on  his  part  He  must,  in#  such  cases, 
restore  or  offer  to  restore  the  note  before  bringing  the  suit 
{Masson  v.  Bavetj  1  Denio,  69 ;  Baker  v.  JRaUins,  2  Denio,  187.) 
In  the  present  case,  the  notes  received  by  the  plaintifis  were  the 
notes,  not  of  third  persons,  but  of  Pinner  himself;  and  there 
is  this  important  distinction  to  be  observed,  viz. :  tiiat  in  the 
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cases  diti^  the  notes  were  ndt  ikffeeibd  by  tlie  d^tion  of  the 
party  to  rescind  the  contract^  but  ihight  eftiU  be  enforced  hot- 
iritbstandihg  the  re^issibti,  wliiie,  in  this  ease^  the  moment  the 
contract  iras  resciiided,  the  ndte^  if  in  the  handd  of  t^  plain- 
tiff became  entirely  invdid  and  worthiest  I  am  not  aware 
that  it  hs^  beeh  held,  that  in  stt^h  a  cstde  the  restoration  bf  the 
note  is  a  condition  precedent  to  th^  right  of  the  party  iJb  re- 
scind. It  is  intimated  by  BSABDSLirf^  J.^  in  thei  case  df  Baker 
r.  Bobbins  (supra),  that  if  the  notes  ih  that  case  had  been  shown 
to  be  of  no  ralue,  it  might  not  have  been  necessary  to  return 
theto.  The  noted  df  Pinner  in  this  ciise,  y^ere  of  course  rendered 
utterly  valueless  by  the  rescissioh  of  the  contract.  The  inle 
has  not,  I  think,  been  carried  to  the  e^ttent  of  holding  that  in 
such  a  case,  the  notes  must  be  returned  before  a  duit  is  brought 
It  would  certainly  be  more  in  consonance  with  equity,  to  hold 
it  sufficient  to  produce  the  notes  upon  the  trial,  and  surrender 
them  to  the  custody  of  the  court,  as  in  that  case  the  rights  of 
both  parties  are  protected.  If  the  fraud  is  made  out  aiid  the 
contract  subverted,  the  notes  are  Void  and  will  be  canceled 
by  the  court.  On  the  other  hand,  if  the  plaintiff  fiul  to  es- 
tablish the  fraud,  the  notes  estn  be  restored  to  him  if  the  nature 
of  the  contract  is  such  that  ju^ce  rdquii^ei^  it  ^uch  a  ftile  is 
not,  I  think,  in  conflict  either  With  authority  or  principle,  and 
may,  therefore,  be  safely  adopted.  The  negotiability  of  the 
notes  in  this  case  is  of  hd  ini|)ort^iiide,  so  long  a^  they  have 
not  been  negotiated :  nor  do  I  think  it  would  affect  the  rule  if 
they  had  been  at  sdme  period  otitdf  the  hands  of  the  plaintiff, 
provided  the  possession  aiid  el6lusive  interest  was  inf  them  ai 
the  time  of  the  trial  The  motion  fdr  a  nonsuit,  therefi>re,  was 
properly  denied. 

The  remaining  questidns  arise  upon  the  charge  of  the  judge. 
He  instmcled  the  jury,  that  if  the  defendant  Pinner  was  insol- 
vent and  concealed  the  feet  of  his  insolvency,  with  the  design 
of  procuring  the  goods  and  not  paying  for  them!,  it  Wa^  ai  fraud, 
which  would  avoid  the  sale  at  the  Option  of  the  ptdntifife.  It 
seems  to  have  beien  supposed  by  the  counsel  in  this  case,  if  not 
by  the  court  below,  titat  this  instruction  is  in  conflict  with 
Smtth.— Vol.  IX.  85 
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something  said  by  myself,  when  this  cause  was  here  upon  a 
former  occasion.  (18  N.  Y.,  295.)  My  language  must  have 
been  very  inexplicit,  if  what  I  then  said  will  bear  the  interpre- 
tation which  appears  to  have  been  given  to  it;  as  I  am  not  con- 
scious of  having  ever  held  an  opinion  on  this  subject  differing 
in  the  slightest  degree  from  that  expressed  by  the  judge  before 
whom  this  cause  was  tried. 

The  principles  I  intended  to  assert  were :  1.  That  a  mere  in- 
tention of  a  vendee  not  to  pay  for  the  goods  he  purchases, 
unaccompanied  by  any  misrepresentation  or  concealment,  is 
not  such  a  firaud  as  will  vitiate  the  sale ;  and  2.  That  the  bare 
omission  of  a  purchaser  to  disclose  his  insolvency  at  the  time 
of  the  purchase,  not  accompanied  by  any  intent  to  defraud, 
is  in  like  manner  insufficient  to  destroy  the  contract.  But  I 
did  not  say  that  when  the  two  are  combined,  that  is,  when  the 
concealment  of  the  fact  of  insolvency  is  accompanied  by  an 
actual  intent  to  cheat,  there  is  no  fraud.  That  question  was 
not  presented  by  the  case.  The  difficulty  with  the  case  at  that 
time  was,  that  the  judge  had  not  in  his  charge  connected  the 
two  circumstances  together,  viz.,  the  intent  and  the  insolvency, 
but,  on  the  contrary,  by  his  refusal  to  charge  as  requested, 
authorized  the  jury  to  infer,  that  if  they  should  find  that  Pin- 
ner was  insolvent  and  omitted  to  disclose  the  &ct,  although 
without  any  fraudulent  intent,  their  verdvit  should  be  for  the 
plaintiffl  This  was  a  manifest  error,  and  for  that  the  judg- 
ment was  reversed. 

The  judge,  upon  one  construction  of  a  portion  of  his  charge, 
appeared  to  have  instructed  the  jury,  that  although  Pinner 
was  not  insolvent,  and  was  guilty  of  no  misrepresentation  or 
concealment  of  any  preexisting  fact,  yet  if,  when  he  made 
the  purchase  he  intended  to  avoid  paying  for  the  goods,  this 
would  be  such  a  fraud  as  would  vitiate  the  sala  'What  was 
said  in  regard  to  the  effect  of  a  naked  intent  not  to  pay  for 
goods  purchased  was  designed  to  meet  this  view  of  the  charge. 
There  can,  I  apprehend,  be  no  doubt  of  the  correctness  of  Uie 
doctrine  thep  advanced  upon  this  subject, 
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The  jury  were  furtlier  instructed,  that,  in  order  to  avoid  a 
sale  for  fraud,  the  £Eilse  representation  need  not  be  such  as 
Would  be  indictable  under  the  statute  against  fitlse  pretenses; 
and  to  this  the  counsel  excepted  This  exception  is  clearly 
untenable.  The  only  case  which  appears  to  afford  any  counte- 
nance to  the  doctrine  contended  for,  is  that  of  Gross  v.  Peters. 
(1  Greenl.,  878.)  Such  a  position  was  not  necessary  to  the 
decision  of  that  case,  and  the  reasoning  in  its  support  is,  I 
think,  xmsatis&ctory.    The  judgment  should  be  affinned. 

All  the  judges  concurring. 

Judgment  affirmed. 


BuTTBBWORTH,  Eccciver,  &c.,  V.  O'Brien. 

The  Btatute  (ch.  172  of  1850),  to  prohibit  corporations  from  interposing  the 
defence  of  usury,  deprives  them  of  the  right  to  recover  back  money  paid 
by  them  in  excess  of  legal  interest 

Afpbal  firom  the  Supreme  Court  The  complaint  set  forth 
the  appointment  of  the  plaintiff  as  Beceiver  of  the  Island  City 
Bank,  an  insolvent  corporation,  and  averred  that  the  bank, 
within  a  year  preceding  the  commencement  of  the  action,  had 
paid,  and  the  defendant  had  received,  on  the  loan  or  forbear- 
ance of  sundry  sums  of  money  upon  a  corrupt  or  usurious 
agreement,  the  sum  of  at  least  $10,000;  for  the  repayment  of 
which  he  prayed  judgment  The  defendant  demurred,  upon 
the  ground  that  the  complaint  did  not  state  a  cause  of  action. 
The  defen^lant  had  judgment  on  the  demurrer,  which  having 
been  affirmed  at  general  term  in  the  first  district,  the  defendant 
appealed  to  this  court 

Charles  H.  Peabody,  for  the  appellant 
WaJdo  Hutchins,  for  the  respondent 
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Djlviss,  J.  This  action  is  founded  upon  the  pTovidion  of 
the  Bevised  Statutes^  whioh  authorizes  any  person,  or  his  per- 
sonal representatives,  who  shall,  on  any  loan  or  forbearance  of 
money,  have  paid  or  delivered  any  greater  sum  than  is  allowed 
by  law,  to  recover  ftam  the  person  to  whom  the  same  was  paid, 
or  by  whom  the  same  was  received,  the  amount  so  paid,  pro- 
vided the  action  is  brought  within  one  year  after  such  payment 
(1  R  S.,  772,  §  8.)  Assuming  that  the  bank  is  a  person  within 
the  meaning  of  this  act,  and  that  the  plaintiff  is  his  personal 
representative,  we  are  to  inquire  whether  the  action  can  be 
maintained.  The  plaintiff  represents  the  bank,  and  stands  in 
its  position.  If  the  bank  could  maintain  the  action,  he  can ; 
and  it  follows,  that,  if  the  bank  could  not  maintain  it,  he  can- 
not He  represents  no  greater  right  or  higher  equities  in  this 
matter  than  those  possessed  by  the  bank.  Previous  to  the 
act  of  1850,  corporations,  in  reference  to  the  provisions  of  the 
statute  of  usury,  stood  in  the  same  position  as  individuals. 
They  could,  and  did,  avail  themselves  of  the  provision  of  the 
statute,  to  be  released  from  their  contracts  affected  with  the 
taint  of  usury.  The  celebrated  case  of  The  Dry  Dock  Bank  v. 
The  Americcm  Life  cmd  TVust  Company  (8  Comst,  844),  is  an 
instance  of  a  corporation  availing  itself  of  the  statutes  to  pro- 
hibit usury,  for  the  purpose  of  relieving  itself  from  its  contracts. 
It  had  committed  usury,  and  had  derived  a  benefit  therefronii 
and  then  came  into  a  court  of  equity  to  punish  its  confrere  in 
guilt  by  repossessuag  itself  of  the  property  parted  with,  whilst 
retaining  for  its  own  benefit  what  it  had  received  from  the 
opposite  party.  This  court,  in  obedience  to  the  positive  man- 
date of  the  statute^  had  to  lend  its  aid  to  the  perpetration  of 
such  gross  ii\justice.  It  is  not  surprising  that  an  act  which 
produced  such  results  should  have  been  stigmatized,  by  one 
of  the  learned  and  eminent  judges  of  this  court,  as  "severely 
penal  in  its  provisions ;"  that,  "  in  &ct,  it  was  a  barbarous  act^ 
unworthy  of  the  age  and  country  where  it  was  found."  {Per 
.Brown,  J. :  Owrtis  v.  Leamtt^  15  K  Y.,  151.)  The  case  of 
The  Dry  Dock  Bank  was  decided  in  December,  1849,  and  at 
the  ensuing  session  of  the  legislature  the  act  <^  April  6y  1860| 
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was  passed.  It  is  well  known  that  it  was  called  for  bj  that 
csBe,  and  it  was  intended  to  preyent  a  repetition  of  a  similar 
transaction.  It  is  entitled ''  an  act  to  prohiUt  corporations  from 
interposing  the  defence  of  usury ;"  and  the  first  section  declares 
that;  *'  no  corporation  shall  hereafter  interpose  the  defence  of 
iisary  in  any  action."  The  learned  judge,  whose  opinion  in  the 
case  of  Oufrtis  y.  Leavtit  1  have  already  i^rred  to,  proceeds  to 
show  that  the  proyiaions  ot  the  statute  in  refsrence  to  usury  in 
fevorof  the  borrower  are  in  the  nature  of  penalties,  imposed  on 
the  lender,  for  the  infraction  of  the  statute;  as  they  unquestion- 
ably are.  And  he  cites  authorities  to  sustain  the  position  that 
the  effect  of  a  repealing  clause  upon  a  preyious  statute,  which 
imposes  a  penalty,  takes  away  all  right  to  the  penalty.  The 
judge  proceeds  to  say :  ''  The  e£Gbct  of  the  act  of  the  Sih  April, 
1850,  is  to  repeal  the  statute  of  usury,  so  &r  as  it  applies  to 
corp(»rations.  The  condition  of  this  class  of  beings  becomes 
the  same  as  if  the  usury  laws  neyer  existed.  The  title  of  the 
repealing  act  is  significant  It  is, 'to  prohibit  corporations  fifcm 
interposing  the  defence  of  usury  in  any  actionL*  The  first 
section  then  declares,^  iu  a  few  short,  emphatic  words,  that  the 
defence  of  usury  shall  not  thereafiier  be  interposed.  It  is  the 
d^ence  which  is  prohibited.  The  barrier  wall,  the  place  of 
strength,  which  the  usury  laws  set  up  between  the  len^r  and 
the  borrower,  is  thrown  down  and  leveled  with  the  ground, 
wheneyer  the  borrower  is  a  corporation.  Henceforth,  the  law 
offers  no  rewards  of  bad  faith  and  broken  promises  to  this 
class  of  contractors*  *  *  *  The  object  of  the  act  is  to  take 
away  from  corporate  bodies  the  defence  of  usury — a  defence 
which  most  men  have  come  to  regard  aa  immoral,  mischievous 
and  unjust  It  should  have  a  liberal  interpretation*"  Com- 
stooe:,  J.,  at  p^e  85,  says :  *'  I  am  inclined  to  think  that  the 
statute  would  be  dedsive  against  the  ri^t  of  the  receiver  .to 
allege  usury  in  any  stage  of  these  causes,  either  as  a  defence 
to  the  original  biU  or  as  a  foundation  for  his  cross  bilL  My 
impression  is  that  the  act  must  be  construed  as  a  repeal  of  the 
statute  of  usury  as  to  all  contracts  of  corporations  stipulating 
to  pay  interest^  thus  leaving  the  contracts  in  full  force  according 
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to  their  terms."  Shankland,  J.,  at  page  174,  says:  "To 
interpose  the  defence  means  not  only  to  plead  it,  and  give 
evidence  thereof  but  also  to  use  it  at  the  trial  as  a  defence. 
The  inhibition  extends  to  the  entire  series  of  acts  which  consti- 
tute the  defence,  and  to  each  of  them."  Paige,  J.,  at  page 
228,  says :  "  The  prohibition  is,  that  no  corporation  shall,  after 
the  passage  of  the  act,  interpose  the  defence  of  nsury  in  any 
action.  This  prohibition  is  not  directed  merely  against  pleading 
or  proving  the  defence,  but  it  is  against  interposing  it,  that  is, 
either  by  plea  or  by  proo^  or  by  claiming  the  benefit  of  it  at 
the  trial  or  hearing.  The  statute  was  intended  to  embrace  in 
the  prohibition  the  setting  up  as  a  defence  usurious  agreements." 
At  page  229  he  says:  "As  soon  as  the  statute  imposing  the 
penalty  is  repealed,  the  very  foundation  of  the  action  to  recover 
it  is  taken  away,  and  the  action  must  fisdl  with  the  law.  The 
act  of  1860  is,  in  substance,  a  repeal  of  the  statute  of  usury, 
so  far  as  relates  to  corporations.  *  *  *  The  prohibition 
applies  not  only  to  the  corporation,  but  also  to  all  who  claim 
under  or  through  it"  Seldbn,  J.,  at  page  255,  says  the 
"intention  obviously  was  to  take  away  altogether  fix)m  corpo- 
rations the  defence  of  usury.  Proving  usury  upon  the  trial, 
setting  it  up  at  the  hearing,  is  interposing  it  as  a  defence,  no 
less  than  the  pleading  it"  When  we  bear  in  mind  the  circum- 
stances under  which  this  act  was  passed,  we  cannot  be  at  a  loss 
for  the  meaning  of  the  words  used  by  the  legislature.  A 
corporation  had  set  up,  as  a  defence  to  a  contract,  or,  in  other 
words,  the  ^unds  upon  which  it  was  illegal,  the  privil^es 
secured  to  them  by  the  statute  of  usury.  This  had  not  been 
done,  in  the  technical  sense  of  a  defence  to  an  action,  or  setting 
up  as  a  defence  the  statute  of  usury.  But  they  had  interposed 
the  defence  of  usury  to  a  claim  against  them,  and  on  that 
ground  had  sought  affirmative  relief  It  was  the  intent  of  the 
legislature  to  prohibit  such  an  interposition,  or  taking  advantage 
or  benefit  fix)m  the  defence  of  usury.  It  is  quite  immaterial, 
when  we  look  at  the  objects  of  the  legislature,  whether  this 
claim  by  a  corporation  .to  avail  itself  of  the  statute  be  set  up 
affirmatively  or  be  interposed  as  a  shield,  when  attacked  by 
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the  other  party  to  the  usurious  contract  It  was  obviously 
the  meaning  and  intent  of  the  legislature  to  take  away  from 
corporations  altogether  all  benefit  or  advantage  resulting  firom 
the  statute  of  usury.  As  to  them,  it  was  as  though  it  never 
had  existence  as  a  law.  It  was  not  thereafter  to  be  used  or 
taken  advantage  of  by  them,  either  as  a  weapon  of  attack  or 
as  a  shield  for  defence. 

It  is  conceded  by  the  learned  counsel  for  the  appellant  that^ 
if  the  defendants  had  prosecuted  the  bank  for  the  moneys 
loaned  it,  they  could  have  recovered  the  amount  so  loaned. 
The  prohibition  precluded  the  bank  fix)m  setting  up  in  defence, 
either  by  pleading  or  proof  on  the  trijd,  that  the  loans  were 
usurious.  The  defendants  would  then  clearly  have  recovered. 
But,  says  the  learned  counsel,  the  statute  gives  to  the  bank  the 
right  to  recover  back  the  usurious  interest  paid,  and  it  would 
follow,  therefore,  that  the  bank,  in  the  suit  against  it  to  recover 
its  loans,  could  have  set  up  as  a  counterclaim  the  usurious 
interest  paid,  and  claimed  its  deduction  from  the  amount  due 
the  defendants.  Is  not  this  interposing  the  defence  of  usury 
to  the  plaintiff's  demand?  And  it  presents  the  anomaly  of 
holding  the  same  contract  both  legal  and  illegal,  in  uno  jUiiu, 
It  is  legal  to  enable  the  lender  to  recover  from  the  borrower, 
the  corporation,  the  money  loaned,  and  illegal  to  enable  the 
defendant,  the  corporation,  to  recover  from  the  plaintiff  a 
penalty  given  by  reason  of  such  illegality.  The  same  contract 
cannot  thus  be  divided  and  held  legal  as  to  one  party  and 
illegal  as  to  the  other.  It  is  either  legal  or  illegd  in  ioio;  and 
as  the  statute  makes  it  legal  as  to  the  lender,  it  cannot  be  made 
illegal  to  suit  the  purposes  of  the  borrower.  As  was  well  said 
in  the  court  below,  "  the  money  borrowed,  the  legal  interest, 
and  the  usurious  premium,  are  all  mingled  together  in  one 
transaction,  form  part  of  one  single  and  indivisible  contract ; 
and  when  the  statute  says  the  defence  of  usury  shall  not  be 
interposed  to  it,  I  think  it  means  each  and  every  part  of  it: 
no  one  part  more  than  another." 

The  judgment  of  the  Supreme  Court  should  be  affirmed, 
with  costs. 
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Jai^is,  J.  Ttie  rate  pf  interest  in  t)^is  State  is  fixed  by 
statute  (1  R  S.,  771,  §  1,)  at  seven  per  cent.  By  section  2,  all 
persons  an^l  corpo^atipns  are  ferbidc^en,  ei^er  directl  j  or  indi- 
rectly, to  tak^  or  receive  more  t^tian  that  rate;  and  section  8 
declares  that  "  every  person  who,  for  ijiny  loan  or  forb^an^nc^ 
oif  money,  sh^  pay  or  deliver  any  greats  sum  or  value  tboi 
is  allowed  by  law,  and  his  personal  representatives,  may  repover 
in  an  action  against  t}ie  perspn  who  shall  have  taken  or  received 
the  same,  and  his  personal  if^pi^entatives,  the  amount  of  th^ 
money  so  paid  or  value  delivered,  above  such  rate,  if  suph 
action  b^  brought  within  on^  year  after  auch  payment  or 
delivery." 

This  action  is  brought  under  tl;iat  section  of  the  statute,  and 
t^e  defendants  insist  that  it  cannot  be  maintained  because 
corporatioi^  are  no^  included  within  the  language  of  that 
section,  and  are  not  authori^  by  it  to  bring  an  action  lik^ 
this.;  that  a  right  of  action  to  recover  back  usury  actually 
paid  is  only  given  to  natural  persona. 

It  is  important  to  note  that  while  the  second  section,  which 
prohibits  the  taking  of  usury,  names  both  ^^ persona  and  cxyrpo- 
raiiom"  as  within  the  prohibition,  the  third  section  only  names 
"  pei;sops''  a^  a,uthoriz^  to  recover  back  any  excess  of  interest 
paid.  Using  the  term  corporation  in  one  section,  and  omitting 
it  in  the  next,  indicates  that  the  omission  was  intentional  on 
the  part  of  the  legislature,  a;nd  that  it  did  not  intend  to  confer 
upon  cojporations  the  right  given  by  that  section  to  indivi- 
dual 

The  legislature  has,  in  two  instances  in  the  statute,  and  in 
only  two,  seen  fit  to  define  the  word  "person,"  and  to  declare 
that,  when  used  in  the  sections  or  chapters  therein  designated, 
it  should  be  construed  to  mean  "  corporations,"  &c.,  viz.,  that 
which  relates  to  "crimes  and  their  punishments,"  and  that  which 
relates  to  **  promissory  notes  and  bills  of  exchange."  The 
implication  from  this  fact,  in  the  absence  of  any  general  statute 
on  the  subject,  is,  that  where  the  term  "  person"  is  used  in  other 
parts  of  the  statute,  its  meaning  is  not  to  be  extended  beyond 
its  common  and  ordinary  signification. 
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That  being  so,  the  righli  to  bring  an  ttotion  for  the  reoovery 
of  the  exoess  pai4  upo^  ft  ^aurioiis  transaction  is  not  givei^  to 
corporatiox^  and  this  would  apoord  -^th  the  more  recent 
statute  which  pfohibitp  a  corporation  firom  interposing  the 
defence  of  iis^ry. 

It  was  enacted  in  1850  that  no  corporation  should  thereafter 
interpose  the  defence  of  usuiy  in  any  action.  The  plamtiJQf 
insists  that  this  statute  was  ii^te^ded  only  to  deprive  corpora- 
tions of  the  right  to  avail  tben;iselvee  of  a  forfeiture  of  the 
contract  given  by  the  statute  of  usury  a^  ft  defence,  and  not  tp 
in,terfere  with  any  rights  of  action  giyen  by  any  other  stfttute 
to  recover  back  ftpy  excess  of  interest  actually  paid  beyond  the 
legal  rate.  Such,  however,  is  not  its  fiEor  construction.  Its 
legitimate  effect  was  to  xefpesl  the  existing  usury  laws  of  this 
State  as  to  corporations.  {Curtis  v.  Leavit^  15  N.  Y.,  9.) 

It  is  certain,  therefore,  that  this  action  could  not  be  main- 
tained by  the  corporation  itself  The  receiver  stands  in  no 
better  position.  He  is  the  representative  of  the  corporation, 
having  its  title  to  the  ftssets  and  subject  to  its  disftbilities  in 
relat^^  to  aU  it^  afiGsdrs.  ^e  can  assert  no  claim  which  it 
could  not;  and  the  eorporatio^  having  no  right  of  action  for 
this  matter,  he  had  none. 

All  the  judges  concurred  in  the  result,  without  committing 
themselves  to  the  reasoning  of  either  of  the  preceding  opinions, 
or  in  any  respect  ftirther  than  necessary  to  decide  the  case. 


Judgment  affirmed. 


1129    112 

WHrmBY  et  oL  V.  Thomas.  r|^ 

Fnder  the  Beviaed  Statutes  (vol  I,  p.  391),  the  asseeement  of  land  to  a 

-  person  who  was  neither  the  owner  nor  occupant  is  void. 
Where  land  was  assessed  to  an  inhabitant  of  the  ward  in  which  it  was 
sitoate,  and  was  returned  fbr  tiie  non-payment  of  taxes,  prior  to  1850, 
the  GmnptroUer's  sale  and  deed  thereof  conveyed  no  title  to  the  pur- 
qhasei; 
SioTR, — Vol.  IX.  36 
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Appeal  from  the  Superior  Court  of  the  city  of  BuffiEdo. 
Action  to  recover  the  pofisession  of  land  in  a  part  of  that  city 
which  was  formerly  the  south  village  of  Black  Bock.  The 
trial  was  in  September,  1858,  before  the  court,  a  jury  having 
Been  waived.  The  plaintiff  proved  a  patent  from  the  State 
of  the  premises  in  controversy  to  Ogden  Edwards :  a  convey- 
ance to  himself  from  the  latter :  that  the  premises  were  not 
occupied  by  any  person  from  1845  to  1856,  when  the  defendant 
took  possession :  that  Edwards  and  the  plaintiff  during  all  that 
time,  were  residents  of  the  city  of  New  iTork;  and  that  the 
premises  had  never  been  owned  or  claimed  by  any  resident  of 
the  county  of  Erie  (in  which  they  were  situated)  untQ  claimed 
by  the  defendant  The  defendant  made  title  under  a  deed 
fix)m  the  State  Comptroller,  dated  January  7,  1866,  reciting  a 
sale  of  the  land  in  November,  1855,  as  returned  for  the  non- 
payment of  taxes.  The  fiicts  in  relation  to  the  assessment  of 
such  taxes  are  sufficiently  stated  in  the  following  opinion. 
There  was  a  question  upon  the  trial  as  to  the  validity  of  a 
redemption  of  the  land  from  the  Comptroller's  sale.  The 
plaintiff  had  judgment,  which  having  been  affirmed  at  general 
term,  the  defendant  appealed  to  this  court 

William  K  Greene,  for  the  appellant,  argued  that  the  situa- 
tion of  the  land  in  their  town  gave  jurisdiction  to  the  assessors. 
If,  in  executing  their  duty,  after  "  diligent  inquiry  in  ascer- 
taining the  names  of  the  taxable  inhabitants,"  and  after  prepar- 
ing the  assessment  roll  "according  to  the  best  information  in 
their  power"  in  the  particulars  required  by  the  statute,  it  turns 
out  that  they  have  made  a  mistake  and  assessed,  as  belonging 
to  an  inhabitant  of  the  town,  land  which  in  &ct  belonged  to  a 
non-resident,  such  mistake  does  not  invalidate  the  assessment, 
nor  enable  the  plaintiff  to  impeach  the  Comptroller's  deed. 
The  assessment  roll  is  a  record,  and  evidence  not  to  be  im- 
peached collaterally,  that  Merritt  did  occupy,  or  claim  to  own, 
the  land,  and  that  the  assessors  ascertained  the  fact  He  cited 
Van  Bensselaer  v.  Witbeck  (7  Barb.,  189),  and  claimed  that  the 
reversal  of  that  case  by  this  court  (8  Seld.,  517^  was  upon  the 
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ground  only  tliat  the  oeiti&cate  of  the  assessors  was  not  in' 
compliance  with  the  statute,  and  did  not  impair  the  authority 
of  the  case  below  as  to  its  effect  had  it  been  regular  in  form. 

Oeorge  R,  Baboock^  for  the  respondent  « 

Selden,  J.  It  is  unnecessary  to  pass  upon  the  validity  of 
the  redemption  set  up  by  the  plaintiffs  in  this  case.  There 
are  other  conclusive  objections  to  the  title  of  the  defendant 
Assuming  that  the  act  of  1855  (Sess.  Laws  of  1855,  p.  798,  §  65) 
applies  to  the  conveyance  executed  by  the  Comptroller  to  Mr. 
I^nfling  in  January,  1856,  such  conveyance  is  made  by  that 
act  presumptive  evidence  merely  of  the  regularity  of  the  sale 
and  previous  proceedings.  This  evidence  is  liable  to  be  rebut^ 
ted  by  proof  that  the  assessment  of  the  tax,  or  any  other 
portion  of  the  proceedings  prior  to  the  conveyance,  was  irregu- 
lar and  not  in  conformity  to  the  statutory  provisions  on  the* 
subject 

It  appears  by  the  certificate  of  the  Comptroller,  which  was 
read  in  evidence  without  objection,  that  the  sale,  pursuant  to 
which  the  deed  of  the  Comptroller  was  executed,  was  made  for 
taxes  assessed  in  the  years  1846, 1847,  and  1848.  The  assess- 
ment roUs  for  those  years  were  produced  upon  the  trial,  from. 
which  it  appears  that  the  premises  in  question  were  assessed 
in  each  year,  not  as  non-resident  lands,  but  to  one  William 
Merritt,  as  a  taxable  inhabitant  of  the  town  of  Black  Rock. 
By  referring  to  the  statutes  on  the  subject  of  the  assessment 
and  collection  of  taxes,  it  will  be  seen  that  at  the  time  these 
taxes  were  levied  there  was  no  authority  for  the  sale  by  the 
Comptroller  of  lands  assessed  to  inhabitants  of  the  town  or 
district  where  the  assessment  was  made.  The  remedy  at  that 
time,  in  case  of  the  &ilure  to  collect  any  tax  thus  assessed,  was 
prescribed  by  the  Bevised  Statutes  (1  R  S.,  p.  408,  §  27),  which 
provided  that,  in  case  the  taxes  upon  any  land  assessed  to  a 
resident  shoidd  be  returned  as  unpaid,  the  supervisor  of  the 
town  in  which  the  land  was  situated  should  add  a  description 
thereof  to  the  assessment  roll  of  the  next  year,  and  should 
charge  the  same  with  the  uncollected  tax  of  the  preceding  year. 
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*  The  double  tax  was  then  to  be  coUected  in  the  same  manner 
as  if  the  whole  had  been  assessed  in  the  second  year.  This 
mode  of  aocumulating  the  taxes  returned  afforded  the  only 
means  of  collecting  the  unpaid  taxes  upon  the  lauds  of  resi- 
dents, until  the  year  1850,  when  an  important  change  was  made. 

Section  5  of  the  act  in  relation  to  die  collection  of  taxes  on 
lands  of  non-resident»,  passed  April  10^  1850  (Sess.  Lawa^  1850), 
provides  that  in  case  of  the  return  of  any  tax  assessed  to  a 
resident  owner  as  unpaid,  the  supervisor  of  the  town  or  ward 
shall  add  a  descripticm  of  the  lands  to  the  assessment  roll  of 
the  next  year,  "in  the  part  thereof  appropriated  to  taxes  on 
lands  of  non-residents,  aod  shall  charge  the  sanoa  with  the 
uncollected  tax  of  the  preceding  year."  It  then  directs  that 
**  the  same  proceedings  shall  be  had  thereon,  in  all  respects,  as 
if  it  was  the  land  of  a  non-resident,  and  as  if  &uch  tax  had 
'been  laid  in  tl^  year  in  which  the  description  is  so  added." 

This  act  was  repealed  by  the  act  of  April  18,  1856 ;  but 
section  5  of  the  latter  act  (Sess,  Laws  of  1865,  p,  782)  substan- 
tially reSnacta  the  provision.  Both  these  statutes  are  purely 
prospective  in  their  terms,  and  neither  has  any  applioati<m  to 
lands  retqrned  to  the  Comptroller  prior  to  April  10,  1850. 
The  precise  period  when  the  lands  in  question  heire  were 
returned  does  not  appear ;  but  it  is  imdoubtedly  to  be  inferred 
that  th)^  were  returned  before  that  date;  If  not  returned  prior 
to  that  time,  the  amount  of  the  tax  must  have  been  equal  to 
the  aggre^te  of  all  the  taxes  upon  the  premises  from  1846  to 
1850,  as  the  statute  then  in  force  required  the  taxes  to  be 
aocumiulated  from  year  to  year;  as  we  have  already  seen.  But 
the  sum  for  which  the  land  was  sold  shows  that  this  had  not 
been  done.  Assuming,  then,  as  I  think  we  may,  that  the 
return  of  this  land  for  the  unpaid  taxes  of  1846, 1847,  and 
1848,  was  made  prior  to  April,  1850,  its  sale  by  the  Comptrol- 
ler was  wholly  unauthorized  by  any  law,  and  the  deed  executed 
pursuant  thereto  was  consequently  void. 

But  there  is  another  reason  why  the  sale  in  question^  if 
otherwise  regular,  could  not  be  sustained.  The  assessment 
was  made  in  the  name  of  a  person  having  neither  the  owner- 
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ship  nor  posseflsion  of  the  land,  nor^  so  &r  0$  Appears,  any 
interest  in  or  connection  with  it  The  mode  of  asseflsing  lands 
is  prescribed  by  the  Bevised  Statutes  (1*R  S.,  p.  889)  §§  1,  2 
and  8).    Thefie  sections  provide  as  fellows : 

"§  1.  Every  person  shall  be  asseteed  in  the  town  or  ward 
where  he  resides  when  the  assessment  is  made,  for  all  lands 
then  owned  by  him  within  such  town  or  ward,  and  occupied 
by  him,  or  wholly  unoccupied. 

"  §  2.  iJand  owned  by  a  person  residing  in  the  town  or  ward 
where  the  same  is  situated,  but  occupied  by  another  person, 
may  be  assessed  in  the  name  of  the  owner  or  occupant 

"  §  S.  Unoccupied  lands,  not  owned  by  a  person  residing  in 
the  ward  or  town  where  the  same  are  situated,  shall  be  denomi- 
nated ^ands  of  non-residents,^  and  shall  be  assessed  as  herein- 
after provided.*' 

These  sections  require  that,  if  the  owner  resides  in  the  town 
or  ward,  the  lands  shall  be  assessed  to  him,  unless  they  are 
actually  occupied  by  another,  tod  then  they  may  be  assessed 
either  to  the  owner  or  occilpant  If  the  owner  does  not  reside 
in  the  town  or  ward,  they  must  be  assessed  as  non-resident 
lands.  The  provisions  are  imperative.  There  is  no  authority 
whatever  for  making  the  assessment  otherwise  than  as  they 
direct  The  provision  in  section  2,  that  the  lands  may  be 
assessed  either  to  the  owner  or  occupant,  would  be  wholly 
nugatory  if  they  could  be  legally  assessed  to  one  who  is  neither 
owner  nor  occupant  The  supposition  entertained  by  the 
counsel,  that  the  assessors  have  jurisdiction  in  consequence  of 
their  obligation  to  assess  all  the  lands  in  the  town  or  ward,  and 
that|  if  they  make  due  inquiries^  and  assess  according  to  the 
best  information  they  can  obtain,  their  action  cannot  be  im- 
peached in  any  collateral  proceeding,  is  erroneous.  A  warrant, 
issuing  from  the  proper  source  and  regular  upon  its  fiice,  may 
protect  the  collector.  But  the  assessors  have  no  jurisdiction 
to  assess  except  as  the  statute  prescribes;  and  unless  they 
pursue  the  directions  of  the  statute,  the  assessment  is  unau- 
thorized and  void. 
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If  lands  belonging  either  to  a  resident  or  a  non-resident 
Qould  be  assessed  to  a  third  person  having  no  connection  With 
the  premises,  and  if  ^uch  an  assessment  could  be  made  the 
foundation  of  a  sale  and  conveyance  of  the  lands  by  the 
Comptroller,  great  inconvenience  and  injustice  might  result. 
The  true  owner  would  be  misled.  He  would  have  no  notice 
of  the  assessment  or  of  the  proceedings  upon  it,  and  it  would 
require  extraordinary  vigilance  to  discover  and  trace  out  such 
proceedings.  The  law  protects  the  owners  of  property  fix)m 
being  placed  in  such  a  position,  by  requiring  that,  when  they 
are  to  be  divested  of  their  title  to  such  property  by  any  statu- 
tory proceeding,  the  directions  of  the  statute  must  be  strictly 
pursued.  {Sharp  v.  Spier,  4  Hill,  76 ;  Sharp  v.  Johnson^  id.,  92.) 

Upon  each  of  the  grounds  here  suggested,  the  sale  and 
conveyance  of  the  premises  in  question  by  the  Comptroller 
was  unauthorized  and  void ;  and  as  the  plaintiff  proved  upon 
the  trial  a  valid  tide,  which  appears  to  be  wholly  unimpaired 
except  by  the  Comptroller's  sale,  the  judgment  of  the  Superior 
Court  of  BuflGaJo  should  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed* 


Oabmak  v.  Plass  et  dL 


A  joint  action  lies  under  section  120  of  the  Oode  against  a  lessor  and  one 
who  is  a  party  to  the  lease,  and  therein  goarantees  the  performance  of 
the  lessor's  covenants. 

Appeal  fix)m  the  Supreme  Court  The  action  was  con- 
menced  in  the  City  Court  of  Brooklyn,  where  the  plaintiff 
complained  against  the  defendant,  Plass,  as  the  lessee  for  years 
of  certain  premises,  claiming  to  recover  $116.66,  being  arrears 
of  rent  due  and  payabl6  March  1, 1869.    The  lease  was  av6^ 
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red  to  be  by  indenture  between  the  plaintiff,  of  the  first  part> 
the  defendant  Plass,  of  the  second  part>  and  the  defendant 
Mix,  of  the  third  part,  executed  under  the  respective  hands 
and  seals  of  the  parties,  whereby  Plass  covenanted  to  pay  the 
rent  required;  and  it  was  alleged  that  the  defendant  Mix,  by 
the  same  indenture,  did,  "  in  consideration  of  the  premises,  and 
of  the  sum  of  one  dollar,  guarantee  unto  the  plaintiff  the  pay- 
ment of  the  aforesaid  rent  and  the  fkithftd  performance  of  the 
covenants  in  the  said  lease  contained."  The  complaint  further 
set  forth  that  Plass  had  made  default  in  the  payment  of  rent, 
and  that  the  plaintiff  had  notified  Mix  thereof  and  that  both 
defendants  had  failed  to  comply,  &c.  There  was  a  general 
demand  of  judgment  against  both  defendants. 

The  defendants  demurred,  on  the  ground  that  no  cause  of 
action  against  the  defendants  jointly  was  set  forth  in  the  com- 
plaint 

The  City  Court  gave  judgment  in  fitvor  of  the  defendants; 
but  it  was  reversed  on  appeal  at  a  general  term  of  the  Supreme 
Court,  and  judgment  was  rendered  in  fiivor  of  the  plaintiff. 
The  defendants  appealed  to  this  court 

Hervry  R,  Owrmninga^  for  the  appellants. 

Alexander  Hodden^  for  the  respondent 

Denio,  J.  This  case  comes  precisely  within  the  language 
of  section  120  of  the  Code  of  Procedure,  which  provides  that 
"  persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promissory 
notes,  may  all,  or  any  of  them,  be  included  in  the  same  action, 
at  the  option  of  the  plaintiff"  I  see  no  reason  to  doubt  that 
it  is  likewise  jirithin  the  meaning  and  intention  of  the  enact- 
ment It  relates  expressly  to  several,  and  not  to  joint  liabili- 
ties. The  latter  did  not  require  the  aid  of  a  special  provision ; 
for  a  plurality  of  joint  contractors  always  could  be,  and  gene- 
rally were  required  to  be,  sued  together;  and  provision  was 
made  in  the  act  concerning  joint  debtors,  for  omitting  to  serve 
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pl^odesb  on  fill,  if  the  orator  should  so  dect.  But,  though 
this  werd  other wiise,  the  prbvision  in  questioti  l^ates,  in  terms, 
to  6tU9ed  where  a  pluralily  of  persons  contract  several  obliga- 
tiotid  in  the  same  instnuhent.  That  was  the  case  here.  It 
may  be  skid  that  the  datise  of  action  id  not,  in  this  case,  pre- 
cisely the  same  against  both  the  defendants.  The  lessee  engaged 
to  pay  the  rent  linCondltionally,  and  the  surety  vtks  tinder  no 
obligation  until  the  principal  had  made  default.  Biit,  after 
such  defatdt,  each  of  them  Was  liable  for  the  same  precise 
amount  absolutely.  They  werid,  therefore,  withih  the  language 
which  speaks  of  persolis  severally  liable  upoti  the  same  instru- 
ment If  this  were  otherwise  doubtful,  the  referencie  to  suits 
upon  bills  of  exchange  and  promissory  notes  makes  it  entirely 
certain  that  the  present  case  was  one  of  those  in  the  contem- 
plation of  the  Authors  of  the  section.  The  patties  to  such 
paper  are  included  in  the  provision.  The  indorsee  of  a  bill  or 
note,  and  the  drawer  of  an  accepted  bill,  are  only  liable  contin- 
gently, ind  after  beiilg  charged  upon  A  defeult  of  the  maker 
or  acceptor.  They  were  included  in  the  scope  of  the  enact- 
ment, because,  though,  in  a  general  sense,  parties  to  the  paper 
on  which  their  names  are  placed,  they  are  not  parties  to  the 
obligation,  or  instrumeilt,  in  the  same  strict  sense  as  the  surety 
in  the  case,  under  consideration.  No  doubt,  a  pretty  radical 
innovation  upon  the  common-law  system  of  pleading  was  made 
when,  by  the  act  of  1882  (p.  489,  §  1),  the  several  obligations 
of  partleB  to  a  bill  or  note  Were  allowed  to  be  enforced  in  a 
single  actimi.  But  this  had  become  familiar  law  when  the 
Code  was  written,  and  it  seenis  then  to  have  been  considered 
that  the  principle  might  be  usefully  extended  to  cases  like  the 
present;  and  the  section  referred  to  appears  to  me  to  have  been 
framed  for  that  purpose.  I  am  not  able  to  entertain  any  doubt 
respecting  the  correctness  of  the  judgment  oftthe  Supreme 
Court  In  the  cases  fiom  11  Howard's  Practice  Eeports,  218, 
and  fixym  10  Barbour,  6S8,  to  which  we  have  been  referred, 
the  separate  undertaking  of  the  surety  was  contained  in  a 
different  instrument,  and  it  was  held  that  he  could  not  be 
joined  ad  &  defendslnt  in  an  action  against  the  principal.    It 
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was  assumed  by  theooort  that^  in  a  case  like  the  present,  where 
both  parties  were  bound  by  the  same  instrument,  the  statute 
would  apply. 

I  am  in  fityor  of  afBrming  the  judgment  of  the  Supreme 
Court 

CoHBTOOKf  OL  J.,  and  Masok,  J.,  dissented;  all  the  other 
judges  concurring, 

Judgment  affirmed. 


Soon  V.  Thb  Oosak  Bakk  in  thb  Crnr  of  New  Tobil       Rf^ 


The  property  in  notes  or  bills  transmitted  to  a  banker  by  his  oustomsr  to 
be  credited  the  latter,  vests  in  the  banker  only  when  he  has  become 
absolutely  responsible  for  the  amount  to  the  depositor. 

Such  an  obligation,  previous  to  the  collection  of  the  bill,  can  only  be  estab- 
lished by  a  contract  to  be  expressly  proved  or  inferred  from  an  unequivo- 
cal course  of  deaUng. 

It  is  not  enough  to  warrant  such  an  inference  that  the  customer  was  a 
large  depositor  of  money  and  bills,  aftid  constantly  drawing  drafts  against 
his  remittances,  under  an  arrangement  by  which  he  vras  allowed  interest 
on  his  average  balances ;  and  that  after  the  banker  had  transferred  a  bill 
remitted  to  him,  after  acceptance  but  before  payment^  failed  and  sus- 
pended business  at  the  place  where  the  remittance  was  received,  the 
customer  continued  to  draw  upon  him  as  before  at  an  office  in  another 
State,  where  the  banker  did  not  suspend  business. 

These  hcta  create  the  relation  of  debtor  and  creditor  in  req>eot  to  money 
received  by  the  banker,  but  are  insufficient  to  charge  him  with  respon- 
sibility for  a  bill  previous  to  payment^  and  consequently  to  vest  him  or 
his  asagnee  for  a  precedent  debt,  with  the  property  in  such  bilL 

Afpsal  fifom  the  Superior  Court  of  the  city  of  New  York, 
.Action  by  the  pkdntiff,  ae  the  assignee  of  one  Lyell,  to  recover 
of  the  defendant  the  proceeds  of  a  bill  of  exchange  for  $2,000, 
remitted  by  Lyell  to  the  Ohio  Life  Insurance  and  Trust  Oom- 
pajiy  at  its  office  in  New  York,  and  by  the  latter  transferred 
to  the  defendant,  after  acceptance,  as  security  for  a  precedent 
Smith.— YoIh  IX.  87 
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ihej  were,  that  they  might  bd  made  for  the  bills  remitted  before 
ooUeotion,  ae  well  ae  the  money.  No  reasons  are  disdosed  in 
the  ease  firom  which  it  oan  be  reasonably  inferred,  that  the 
oompany  would  oonaent  or  had  any  inducements  to  consent  to 
treat  as  cash,  and  make  itself  debtor  for^  every  bill  that  might 
be  remitted  to  it  without  reference  to  the  standing  and  respon- 
sibility of  the  parties,  which  in  many  cases  might  be  unknown, 
especially  when  Lyell  himself  as  in  tibe  case  of  l^e  bill  in 
question,  was  not  a  party  to  such  bill  It  is  more  I'easonable 
to  assume  that  it  would  at  least  reserve  the  right  to  elect, 
whether  to  give  credit  absolutely  or  not  before  the  proceeds 
were  realized;  and  until  such  election  was  made^  and  credit  was 
in  &ct  given  therefor,  the  bill  would  be  held  by  it  as  the  pro- 
perty of  Lyell,  and  not  its  own.  When,  therefore,  it  appears 
that  the  bill  in  question  was  retained  in  the  possession  of  the 
ccmipany  after  its  acceptance,  and  that  no  credit  had  been  given 
for  it  at  the  time  it  was  passed  to  the  defendants,  and  when 
nothing  is  disclosed  in  the  whole  course  of  dealings  between 
the  parties  to  show  that  any  bill  was  ever  credited  or  agreed 
to  be  credited  in  account  before  its  collection,  or  that  Lyell 
ever  drew  or  was  entitled  to  draw  upon  l^e  company,  or  that 
it  was  bound  to  accept  drafts  otherwise  than  upon  and  for  funds 
actually  received  in  cash,  it  must  be  considered  that  the  com* 
pany  at  the  time  of  the  transfer  stood  in  the  relation  of  agents 
for  its  collection  merely.  There  is  no  ground  based  on  those 
dealings  (and  no  other  is  claimed),  for  the  oondusicHi  that  the 
ordinary  relation  of  debtor  and  creditor  between  the  company 
and  Lyell  in  relation  to  the  bill  in  question  existed,  or  that  it 
had  become  as  between  them  the  property  of  the  oompany. 
Lyell  consequently  continued  to  be  the  owner  of  it  at  the  time 
of  its  transfer,  and  the  defendants  never  acquired  any  right  to 
it  as  against  him  or  ihe  plaintiff  who  had  succeeded  in  his  title. 
The  fiwts  found  by  the  court  below,  show  that  they  received  it, 
with  other  securities,  to  secure  a  precedent  indebtedness  of  the 
company  to  them,  and  that  they  neither  advanced  nor  paid  any 
new  consideration  on  receipt  of  this  bill,  and  they  only  gave 
credit  for  its  proceeds  after  it  was  paid,  in  extinguishment  of  so 
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mxLch,  of  the  defendanta'  aooount  figainst  ibe  oomp wy.  The 
de&ndantB  therefore  were  not  bona  fide  holdeis  thereof  for 
value,  and  are  not  entitled  to  its  proceeda  as  against  the  plain- 
tifil  It  follows,  that  the  judgment  of  the  Superior  Ciourt  at 
special  term  was  erroneous,  and  that  the  order  far  a  new  trial 
was  properly  granted,  and  the  plaintiff  under  the  stipulation 
is  entitled  to  judgment  absolute. 

AU  the  Judgfs  eonouxiing, 

Ojidegred  aocordingly. 


NsLSON  t;.  The  Peofls. 


The  legUUtare  may  oonatitatioiiaily  demgnate,  or  provide  fbr  the  designa- 
tion o(  Jufltioes  6tthe  Peace  to  sit  in  theOourte  of  Seadons  by  any  law 
general  or  special 

Accordingly  heU  that  a  Court  of  General  Sessions  was  properly  oonstitnted 
whoro  the  jostioes  were  designated  by  name  in  a  special  act  of  ISSO,  and 
were  deficient  as  to  one  of  the  qnalificationa  required  by  the  general  kw 
(oh.  470  of  1847  J  34). 

Justices  of  the  sessions  are  not  required  to  take  any  official  oath  other  than 
that  which  they  take  as  justices  of  the  peace. 

Wbtt  of  error  to  the  Supreme  Court  The  plaintiff  in 
error  was  indicted  at  liie  Otsego  General  Sessions.  The  in- 
dictment contained  eight  counts.  The  eighth  count  charged 
that  the  prisoner,  witii  intent  felonioody  to  do  bodily  harm  to 
one  Allanson,  made  an  assault  on  him  with  a  certain  sharp, 
dangerous  weapon  to  the  jurors  unknown,  and  other  outrages 
then  and  there  did,  &c.  The  prisoner  was  found  guilty  on 
this  count  On  error,  the  Supreme  Ooort  affirmed  the  convic* 
tion. 

When  the  trial  was  moved  in  the  Court  of  Sessions,  and  be- 
fore the  jury  was  impanneled,  the  prisoner  by  his  counsel 
moved  to  quash  the  indictment,  because  that  court,  as  organ- 
ized, had  no  authority  or  jurisdiction  to  try  the  indictment 
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This  motion  was  made  upon  the  following  admitted  &cts: 
The  trial  was  moved  August,  1860,  before  Levi  G.  Tiimer» 
County  Judge,  and  Harvey  W.  Brown  and  John  W.  Richard- 
son, JTustices.  Brown  had  been  elected  a  Justice  of  the  Peace 
in  the  spring  of  1859,  for  four  years  fix)m  the  first  of  January, 
1860;  and  he  was  appointed  in  November,  1859,  to  fill  a 
vacancy  in  that  office.  Richardson  had  been  elected  a  Justice 
of  the  Peace  in  1855,  for  four  years  fix)m  the  first  of  January, 
1856,  and  again  in  March,  1859,  for  four  years  firom  January  Ist, 
1860 ;  and  in  November,  1859,  both  Brown  and  Richardson 
were  designated  by  the  electors  of  Otsego  as  Justices  of  the  Ses- 
sions for  the  year  1860,  and  both  took  the  oath  of  office  as  such 
Justices  of  the  Sessions  before  the  1st  day  of  January,  1860. 

The  District  Attorney  produced  and  read  in  evidence  an  act 
of  the  legislature  of  this  State  passed  February  4th,  1860,  en- 
titled an  act  relative  to  the  Justices  of  the  Peace  of  Otsego 
county,  designated  and  elected  to  hold  Courts  of  Sessions  in 
said  county  at  the  general  election  in  1859.  It  designated 
Brown  and  Richardson  as  the  two  Justices  of  the  Peace  to 
hold  Courts  of  Sessions  for  1860,  authorizing  and  empowering 
them  to  act  as  such  with  the  same  force  and  effect  as  if  each 
had  two  years  to  serve  as  Justices  of  the  Peace,  when  desig- 
nated by  the  electors  as  Justices  of  the  Sessions  in  November, 
1859 ;  and  that  they  might  take  the  oath  prescribed  by  the 
Constitution  at  any  time  before  the  first  day  of  March,  1860. 
The  motion  to  quash  the  indictoient  was  denied;  and  the 
prisoner,  by  his  counsel,  duly  excepted. 

The  prisoner,  by  his  counsel,  moved  to  set  aside  and  quash 
the  indictment,  on  the  ground  that  several  separate  and  distinct 
offences  with  different  punishments  were  charged  therein. 
The  court  denied  the  motion,  and  the  prisoner  excepted 

The  counsel  for  the  prisoner  then  asked  the  court  to  compel 
the  District  Attorney  to  elect  upon  which  count  or  charge  in 
said  indictment  he  would  try  the  prisoner.  The  court  refused, 
and  the  prisoner  excepted 

The  evidence  showed  that  the  prisoner  and  the  prosecutor, 
fought  bv  arrangement,  in  a  room  without  witnesses.     The 
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prosecntor  was  veiy  badly  cut  in  the  fisw^e,  but  whetlier  with  a 
knife — ^as  was  charged  in  the  seventk  count  of  the  indictment 
— or  with  some  other  instrument,  was  uncertain. 

At  the  close  of  the  evidence,  the  District  Attorney  gave  no- 
tice that  he  abandoned  the  first  six  counts,  and  only  claimed  a 
conviction  on  the  last  two :  and  the  court  charged  the  jury  on 
the  last  two  counts. 

The  jury  retired,  and  after  consultation  came  into  court,  and 
on  being  called  upon  for  their  verdict,  answered:  "We  find 
the  defendant  guilty  of  assault  and  battery  with  intent  to  do 
bodily  harm  with  some  sharp,  dangerous  instrument"  The 
court  refiised  to  receive  the  verdict ;  and  directed  the  jury  to 
amend  it^  and  if  they  intended  to  find  the  defendant  guilty  of 
the  oflfence  charged  in  the  seventh  and  eighth  counts  in  the 
indictment^  to  reconsider  their  verdict  and  respond  directly  to 
those  counts;  to  which  refiisal  to  receive,  and  direction  to 
amend,  the  counsel  for  the  defendant  did  then  and  there  object 
and  except  Whereupon  the  jury  consulted  together  in  the 
box,  without  leaving  court,  and  afl»r  such  consultation  the 
foreman  announced  that  the  jury  could  not  agree  to  find  the 
defendant  guilty  under  the  seventh  count  The  court  then 
directed  them  to  retire  again ;  to  which  the  defendant,  by  his 
counsel,  did  duly  object  and  except  The  jury  again  retired, 
and  after  being  absent  a  few  minutes  returned  and  rendered 
the  following  verdict:  "We  find  the  defendant  guilty  of  the 
offence  charged  in  the  eighth  count  of  the  indictment ;"  to  which 
finding  and  verdict  the  defendant  excepted.  The  judgment 
having  been  affirmed  at  general  term  in  the  sixth  district,  the 
prisoner  brought  error  to  this  court 

Bwrditt  <t  LyneSj  for  the'plaintiflf  in  error. 

M  (huntrymanj  District  Attorney,  for  the  People. 

James,  J.  The  objection  that  the  Court  of  Sessions  as 
organized  had  no  authority  or  jurisdiction  to  try  the  prisoner, 
was  not  well  taken.  The  Constitution  (Art  6,  §  14)  declares 
that  "  the  County  Judge  with  two  Justices  of  the  Peace,  to  be 
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designaled  bj  kw,  may  hold  ooortB  of  semona,"  Stc  The 
Oounty  Judge  and  two  JiuitioeB  of  the  Peace  conatitated  thk 
court  But  it  is  innated  that  the  justices  designatad  were  not 
qualified  aooording  to  law,  because  chapter  260,  section  14  of 
the  Laws  of  1847,  as  amended  bj  chapter  470,  section  S4  of 
the  laws  of  the  same  year  declare  that  no  Justioe  of  the  Peace 
shall  be  designated  as  Justioe  of  the  Sessions  unless  he  shall  be 
entitled  to  serve  as  a  Justice  of  the  Peace  during  such  year  by 
'  virtue  of  the  dection  under  which  he  shall  be  acting  as  such 
justice  at  the  time  of  his  designation ;  and  neither  of  the  per- 
sons who  sat  on  the  trial  of  this  cause  as  justices  were  within 
the  requirement 

A  sufficient  answer  to  this  objection  is,  that  Brown  and 
Richardson,  if  not  Justices  of  the  Sessions  dejure^  were  at  least 
Justices  of  the  Sessions  de/bctoj  with  color  of  legal  title ;  and, 
as  was  said  by  Bbonsok,  J.,  in  the  Peopk  v.  WTute  (24  Wend^ 
626),  "no  principle  is  better  settled  than  that  the  actl^  of  such 
persons  are  valid  when  ihey  concern  the  public,  or  the  rights 
of  third  persons  who  have  an  interest  in  the  act  done."  It 
would  be  impossible  to  maintain  the  supremacy  of  the  laws  if 
individuals  were  at  liberty,  in  this  collateral  manner,  to  ques« 
tion  the  authority  of  those  who,  in  £bu^  hold  public  offices 
under  color  of  l^al  title. 

But  conceding  Brown  and  Bichardson  as  not  eligible  to 
designation  as  Justices  of  the  Sessions,  their  selection  as  sudi 
was  not,  as  the  i^pellant's  counsel  seems  to  suppose,  a  violation 
of  the  Constitution.  The  Constitution  only  requires  that  Jus- 
tices  of  the  Sessions  shall  be  Justices  of  the  Peace.  The  power 
to  provide  the  mode  of  designation  rested  witli  the  legislature, 
which  might  be  declared  by  general,  or  special  laws.  The  re- 
quirement that  persons  selected  as  Justices  of  the  Sessions 
should  have  a  certain  period  to  serve  as  Justices  of  the  Peace 
when  designated,  was  imposed  by  the  statute  and  not  by  the 
Constitution.  Being  a  legislative  requirement,  the  l^slature 
had  the  power  to  modify  or  repeal  it  as  to  the  whole  State,  or 
as  to  any  single  county  thereof;  and  having  modified  it  as 
applicable  to  Otsego  countjfr  for  the  year  1860,  the  designaticMi 
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of  Brown  and  Bichardson  was  lawful,  and  those  persons  were 
Justices  of  Sessions  de  jurcj  as  well  as  de  facto. 

The  act  of  modification  declared  that  said  justices  might 
take  the  oath  of  office  prescribed  by  the  Oonstitution  before 
the  first  day  o£  March,  1860,  and  it  was  further  objected  that 
it  was  not  shown  they  had  done  so.  The  proof  rested  upon 
the  prisoner;  and  in  the  absence  of  proof  to  the  contrary,  the 
presumption  is  that  officers,  acting  as  endxy  have  taken  the 
proper  oath.  (1  Hill,  159;  21  Wend.,  47;  8  Hill,  75;  22 
Barb.,  656.)  But  Justices  of  the  Sessions  are  not  required 
either  by  the  Oonstitution  or  the  statute  to  take  any  official 
oath.  They  take  the  oath  of  office  as  Justice  of  the  Peace. 
On  being  designated  they  take  their  seats  as  Justices  of  the 
Sessions,  by  virtue  of  thdr  office  of  Justice  of  the  Peace.  A 
further  answer  is,  that  this  point  was  not  made  on  the  trial, 
and,  as  it  might  .have  been  obviated  by  prool^  it  cannot  be 
raised  on  this  appeal  (2  Eem.,  486.) 

All  the  eight  counts  in  the  indictment  related  to  the  same 
offisnce  or  criminal  transaction.  The  first,  second,  third  and 
sixth  counts  charged  the  prisoner  with  an  assault  and  battery 
with  intent  to  kill ;  the  fourth  and  fifth  counts  with  an  assault 
and  battery  with  intent  to  maim;  and  the  seventh  and  eighth 
counts  with  an  assault  and  battery  with  a  sharp  and  dangerous 
weapon  to  do  bodily  harm.  The  offences  charged  in  the 
seventh  and  eighth  counts  are  given  by  the  Laws  of  1864, 
chapter  74^  and  it  is  therein  declared  that  upon  any  indictment 
against  any  person  for  an  assault  with  intent  to  kill,  it  shall 
and  may  be  lawful  for  the  jury  to  find  such  accused  person 
guilty  of  an  assault  according  to  the  provisions  of  said  act 

But  there  is  no  objection  to  a  prisoner  being  charged  with 
the  same  oflfence  in  different  ways,  by  several  counts  in  the 
same  indictment  in  order  to  meet  the  fiicts  of  the  case  (Barb. 
Or.  Law,  840 ;  12  Wend.,  425) ;  and  it  is  a  matter  entirely 
within  the  discretion  of  the  court  whether  it  will  compel  the 
prosecutor  to  elect  upon  which  count  he  will  proceed.  (8  Hill, 
169 ;  Ist  Park,  Or.  R.,  154.)  Such  election  can  only  be  claimed 
Smith,— Vol.  IX  38 
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on  motion,  when  the  several  counts  charge  separate  and  distinct 
offences. 

The  prosecutor,  at  the  dose  of  the  case,  having  withdrawn 
from  the  consideration  of  the  jury  all  the  counts  but  the 
seventh  and  eighth,  the  prisoner  could  only  be  convicted  under 
one  or  both  of  these  counts.  The  finding  of  the  jury  as  first 
rendered  to  the  court  was  not  in  the  language  of  the  statute 
nor  in  the  language  of  either  count,  and  perhaps  did  not  show> 
that  any  offence  had  been  committed.  At  all  events,  the  court 
did  right  to  refuse  the  verdict,  and  send  the  jury  back  with 
instructions  to  respond  to  the  counts  under  which  the  cause 
was  submitted  to  them. 

Whether,  or  not,  the  evidence  was  sufficient  to  show  that 
the  weapon  used  by  the  prisoner  was  sharp  or  dangerous,  or 
that  it  was  the  intent  of  the  prisoner  to  do  bodily  harm  with 
a  sharp  and  dangerous  weapon  was  solely,  a  question  of  £act 
for  the  jury,  and  cannot  be  reviewed  in  this  court 

None  of  the  exceptions  made  by  the  prisoner  were  well 
taken,  and  therefore  the  judgment  below  is  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed. 


Beekman  administrator,  v  Samuel  Bonsor,  The  People 
OF  TH5  State  of  New  Yoek  et  al 

A  gift  to  charily  which  is  void  at  law  for  want  of  an  ascertained  beneficiary 
win  he  upheld  hy  the  courts  of  this  State,  if  the  thing  given  is  certain,  H 
there  is  a  competent  trustee  to  take  the  fund  and  administer  it  as  directed, 
and  if  the  charity  itself  he  precise  and  definite. 

In  other  respects  charitable  trusts  are  subject  to  the  rules  which  appertain 
to  trusts  in  general  The  trust  must  be  capable  of  execution  by  a  judi- 
cial decree  in  affirmance  of  the  gift  as  the  donor  made  it  The  ey  prei 
power,  as  exercised  in  England  in  cases  of  charity,  has  no  existence  in  the 
jurisprudence  of  this  State. 

A  charitable  gift  of  a  sum  which  is  left  uncertain,  or  which  is  left  to  the 
discretion  of  executors  who  have  renounced  the  trusty  is  void,  and  the 
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next  of  kin  are  entitled  to  the  fhnd.  It  seems  that  snch  a  defect  is  incu-, 
rable  even  bj  the  cy  pres  power. 

An  executor  who  renounces  his  office,  the  renunciation  being  followed  by 
many  years  of  total  non-interference  with  the  estate,  is  deemed  also  to 
have  renounced  the  trusts  conferred  by  the  will,  which  are  personal  and 
discretionary. 

A  gift  to  executors  of  money,  to  be  applied  in  their  discretion  to  the  use  of 
societies  for  the  support  of  indigent  and  respectable  females,  without 
further  designation  of  the  beneficiaries,  the  executors  having  renounced 
the  trust,  cannot  be  upheld. 

Where  a  residuum  of  personal  estate  is  disposed  of  by  a  will  in  two  parts, 
and  the  first  disposition  is  invaUd,  the  sum  does  not  go  to  the  legatee  of 
the  other  part  but  goes  to  the  next  of  kin. 

And  where  the  sum  devoted  to  the  invalid  prior  purpose  cannot  be  ascer- 
tained by  reason  of  the  fiulure  of  that  purpose  or  otherwise,  the  gift  of  the 
remainder  is  void  for  imoertainty  in  the  amount 

A  bequest  of  a  sum  of  money  to  be  invested  in  land,  of  which  the  rents 
and  profits  are  to  be  applied  to  certain  beneficiaries  during  fifteen  years, 
the  land  then  to  be  sold  and  the  proceeds  divided  amongst  the  same  per- 
sons, is  void,  because  it  contemplates  a  trust  which  would  unlawfully 
suspend  the  power  of  alienation. 

And  where  such  a  bequest  leaves  the  sum  not  exceeding  a  certain  limit,  in 
the  discretion  of  executors  and  the  executors  have  renounced,  the  gift 
cannot  be  sustained  as  a  pecuniary  legacy  by  disregarding  the  void  direc- 
tions to  convert  it  into  hnd,  and  then  to  re-convert  it  into  money.  The 
amount  being  unascertained,  the  bequest  wholly  fiiils. 

A  bequest  of  money  to  be  laid  out  in  lands  for  the  benefit  of  aliens  who 
are  to  have  the  possession  and  enjoyment,  contravenes  the  statute  of 
wills  and  is  void. 

Appeal  fix>in  the  Supreme  Court.  The  complaint  was  filed 
in  1851,  by  the  plaintiff  as  administrator  with  the  will  an* 
nexed,  to  procure  a  judicial  construction  of  the  last  will  and 
testament  of  WiJliam  Barthrop,  late  of  Kinderhook  in  the 
county  of  Columbia,  deceased.  The  &ct8,  so  jGeut  as  material  to 
the  questions  involved,  are  as  follows: 

William  Barthrop,  the  testator,  died  at  Kinderhook  on  the 
20th  of  October,  1888,  leaving  real  and  personal  estate  which 
amounted  to  about  $200,000,  and  nearly  all  of  which  was  per- 
sonal estate. 

Previous  to  his  death  he  made  a  will  with  several  codicils, 
the  provisions  of  which  (so  jGeut  as  material  to  the  present  case) 
are  the  following* 
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In  a  codicil  to  the  will,  bearing  date  May  12, 1888,  is  the 
following  provision : 

"I  will  that  my  executors  purchase  a  farm  in  trust  for  the 
benefit  of  my  nephews  and  nieces,  children  of  my  sister  Mary 
Bonsor  of  Nottingham  in  England,  not  exceeding  six  thousand 
dollars,  as  an  asylum,  and  it  is  my  wish  they  come  and  occupy 
the  same,  especially  my  nephew  Henry,  but  my  executors  must 
have  fuU  power  over  the  same  for  fifteen  years,  fi)r  the  benefit 
of  all  my  nephews  and  meces  as  they  think  fit,  and  after  the 
fifteen  years  is  expired,  they  may  sell  the  same,  and  apportion 
the  avails  among  them  or  their  heirs  or  survivors  as  they  think 
just,  and  if  any  of  my  nephews  and  nieces  cavil  or  dispute 
with  the  arrangements  my  executors  make  for  their  mutual 
benefit,  I  will  that  they  receive  no  part  thereof" 

The  same  codicil  contains  the  following  provision: 

"  After  the  expiration  of  ten  years,  or  sooner,  if  my  execu- 
tors find  there  will  be  sufficient  ftinds,  I  would  wish  a  public 
dispensary,  as  in  New  York,  on  a  similar  plan,  for  indigent 
persons,  both  sick  and  lame,  to  be  attended  by  a  physician 
elected  to  the  establishment,  at  their  own  homes,  and  also  daily 
at  the  dispensary ;  my  executors  to  consult  judicious  men  in 
Albany  respecting  the  same,  and  ftinds  enough  to  carry  on  the 
building  and  yearly  expenses ;  and  should  there  be  any  over- 
plus, my  executors  within  fifteen  years  may  give  it  to  any 
other  charitable  society  or  societies  for  relieving  the  comfortless 
and  indigent  they  shall  sdbsct  I  say  within  fifteen  years  from 
my  death. 

I  say  it  is  my  will  that  my  executors  have  a  discretionary 
power,  or  a  majority  of  them,  within  fifteen  years  after  my 
decease  to  pay  over  what  remains  after  all  legacies  are  paid, 
the  rosidue  and  remainder  of  moneys  arising  firom  my  worldly 
goods  and  e£Bects,  to  such  charitable  societies  for  indigent  and 
respectable  persons,  e£^>eciaUy  females  and  orphans,  as  th^  in 
their  discretion  shall  think  of. 

The  final  residuary  clause  is  as  follows : 

"  And  in  the  second  place,  after  satisfying  the  provisions  in 
my  will,  in  regard  to  the  dispensary  mentioned  in  my  will,  or 
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in  the  first  codicil  thereto,  I  gire  and  bequeath  all  mj  estate 
then  remaining,  if  any  there  shall  be,  to  my  executors  in  trust, 
that  they  shall  and  may  pay  and  apply  the  same  in  such  sums, 
and  at  such  time  and  times  as  in  their  discretion  they  shall 
think  fit  and  proper,  to  the  treasurer  or  other  officer  having 
the  management  of  the  pecuniary  affairs  of  any  one  or  more 
societies  for  the  support  of  indigent  respectable  persons,  es- 
pecially females  and  orphans,  and  for  the  use  of  said  society 
or  societies ;  hereby  intending  to  give  to  my  executors  fall  dis- 
cretionary power  as  to  the  disposition  of  the  same,  but  so  as 
that  the  same  shall  be  applied  to  objects  of  charity." 

The  three  provisions  of  the  will  above  recited  were  daimed 
by  the  plaintiff  to  be  invaUd. 

The  testator,  "William  Barthrop,  left  him  surviving  his  widow 
Anna  Barthrop,  but  no  children  or  the  representatives  of  any. 
He  left  no  heirs-at-law  capable  of  inheriting  his  real  estate, 
nor  any  descendants,  parent,  brother  or  sister,  nephew  or  niece 
him  surviving,  except  a  sister,  Mary  Bonsor  of  Nottingham, 
Englsmd,  who  had  living  several  children,  the  nephews  and 
nieces  of  the  testator — all  being  aliens. 

The  wiU^  upon  the.application  of  the  executors  named  there- 
in,  was  proved  in  due  form  as  a  will  of  both  real  and  personal 
estate  before  the  Surrogate  of  the  county  of  Columbia,  on  the 
23d  day  of  August^  1889. 

On  tiie  same  day  the  executors  named  in  the  will  renounced 
the  office  of  executors;  and  letters  of  adminktration,  with  the 
will  annexed,  were  issued  to  the  widow  Anna  Barthrop,  and 
her  son  John  P.  Beekman,  the  plaintiff. 

Anna  Barthrop,  the  widow,  died  intestate  at  Kinderhook, 
on  the  19th  day  of  November,  1848. 

The  defendimts  in  the  suit,  were:  The  People  of  the  State 
of  New  York,  Mary  Bonsor,  the  sister  of  the  testator,  and  her 
children,  and  Thomas  Beekman  as  administrator  of  Anna 
Barthrop,  the  widow.  The  interests  of  those  who  deared  the 
trusts  iut  the  will  sustained,  were  not  represented,  exo^  by 
the  Attorney-General  of  the  State  of  New  York,  who  appeared 
for  the  People. 
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The  cause  was  heard  before  Mr.  Justice  Mitchell,  at  special 
term.  He  made  a  decree,  sustaining  the  validity  of  the  pro- 
visions relating  to  the  public  dispensary,  and  also  the  residuary 
clause,  and  directing  them  to  be  carried  into  execution. 

The  provision  as  to  the  purchase  of  the  farm  was  declared 
void. 

He  further  decided  that  the  plaintiff,  as  administrator  with 
the  will  annexed,  was  entitled  to  execute  the  trusts  of  the  will, 
to  the  same  extent  as  if  he  had  been  named  as  an  executor. 

Upon  several  appeals  taken  by  aU  the  parties  from  the 
judgment,  or  parts  of  it,  the  cause  was  heard  at  general  term, 
and  the  judgment  below  reversed,  and  a  decree  made  declaring 
the  will  void,  and  that  Barthrop  died  intestate,  as  to  all  his 
real  and  personal  estate  not  specifically  given  and  devised,  and 
that  the  residue,  being  whoUy  personal  estate,  went  to  his  next 
of  kin. 

The  People  of  the  State  of  New  York  appealed  from  the 
whole  of  this  judgment;  and  the  defendants  Samuel  Bonsor 
and  others  appealed  from  that  part  of  the  judgment  which 
declares  void  that  clause  of  the  will  which  provides  for  the 
purchase  of  a  farm  for  the  benefit  of  the  testator's  nephews 
and  nieces. 

John  H.  Seynoldsj  for  the  People,  appellants. 

A.  UnderhiUj  for  the  Bonsors,  submitted  a  printed  argument. 

John  Van  Buren  end  WiHiam  Owrtis  NoyeSy  for  the  respon- 
dent 

OoMSTOOK,  Ch.  J.  It  will  be  convenient  to  consider,  first^ 
that  part  of  the  will  which  relates  to  the  establishment  of  a 
dispensary  for  indigent  sick  and  lame  persons.  By  that  pro- 
vision the  testator  declared  that  he  "would  wish  a  public 
dispensary,  as  in  New  York,  on  a  similar  plan,  for  indigent 
persons,  both  sick  and  lame,  to  be  attended,  by  a  physician 
elected  to  the  establishment,  at  their  own  houses,  and  also  daily 
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at  the  establishment  My  executors  to  consult  judicious  men 
in  Albany  respecting  the  same,  and  funds  enough  to  carry  on 
the  building  and  yearly  expenses."  According  to  one  construc- 
tion of  this  clause — a  construction  certainly  plausible — a  dis- 
cretion was  reposed  in  the  executors  to  determine  the  location 
of  the  proposed  establishment,  its  extent  and  particular  charac- 
teristics, and  the  amount  of  funds  to  be  devoted  to  the  object 
The  actual  exercise  of  that  discretion  by  those  in  whom  it^was 
confided  might,  by  rendering  uncertainty  certain,  relieve  the 
bequest  from  the  objections  arising  out  of  its  vague  and  indefi- 
nite character.  The  will  of  a  testator  may  be  ascertained  by 
the  acts  of  those  to  whom  he  has  entrusted  discretion  and 
power.  Such  acts  may  be  justly  regarded  as  the  definite 
expression  of  his  own  purpose. 

But,  in  this  view  of  the  present  question,  the  objections 
encoantered  are,  that  the  discretion  was  personal  to  the  indi- 
viduals appointed  to  be  executors,  and  that  they  renounced  the 
trust  That  the  discretion  was  personal,  and  not  official,  it 
hardly  needs  argument  to  prove.  The  duties  to  be  performed 
were  of  a  responsible  and  delicate  character ;  and  they  were 
certainly  distinct  from  those  which  are  usually  devolved  on  the 
office  of  executor.  For  the  performance  of  these  duties,  the 
testator  selected  the  persons  in  whose  integrity  and  fitness  he 
was  willing  to  confide ;  and  he  made  no  provision  for  a  devo- 
lution of  the  trust  upon  any  one  else  in  any  event  whatever. 
The  plaintiff  is  the  administrator  with  the  will  annexed:  but 
he  cannot,  in  that  character,  execute  powers  and  trusts  which 
were  personal  to  the  executors  who  have  renounced.  The 
statute,  it  is  true,  provides  that,  "  in  aU  cases  where  letters  of 
administration  with  the  will  aimexed  shall  be  granted,  the  will 
of  the  deceased  shall  be  observed  and  performed ;  and  the 
administrators  with  such  wills  shall  have  the  same  rights  and 
powers,  and  be  subject  to  the  same  duties,  as  if  they  had  been 
named  executors  in  such  will."  (2  E.  S.,  p.  72,  §  22.)  This 
statute  has  not  been  understood  as  introducing  any  new  prin- 
ciple of  law.  {Dimmick  v.  MichaeU,  4  Sand£  S.  C,  409, 410; 
Klgertan's  AMrs  v,  Conklin,  25  Wend.,  283.)    Its  terms,  broad 
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as  thej  are,  do  not  embrace  a  case  like  the  present  ^'Thewill 
of  the  deceased  shall  be  observed,"  &c.  But  the  precise  diffi- 
culty here  is,  that  the  will  of  the  testator,  in  the  respect  under 
consideration,  has  not  been  declared.  His  intentions,  as  wo 
are  now  assuming,  were  indefinite  and  unexpressed,  and  were 
to  take  a  determinate  form  and  expression  only  in  the  discre- 
tionary acts  of  the  persons  named  as  executors.  Trusts  and 
powers,  perfectly  defined,  relating  to  the  personal  estate  of  a 
testator,  without  doubt  devolve  on  the  administrator  cum  testa- 
menio  annexo.  But  he  does  not,  in  virtue  of  his  office,  succeed 
to  a  power  which  is  personal  in  its  very  nature,  and  which  is 
intended  by  its  author  to  be  executed  only  by  the  individuals 
to  whom  he  has  intrusted  it 

The  written  renunciation  of  the  executors,  filed  in  the  office 
of  the  Surrogate,  was,  in  terms,  of  their  office  as  such.  That 
renunciation  has  been  fi>llowed  by  twenty  years  of  non-inter- 
ference with  the  estate  of  the  decedent,  in  any  character  what- 
soever. They  have  never  taken  any  step  in  the  direction  of 
giving  effect  to  the  charities  confided  to  their  judgment  and 
discretion.  In  behalf  of  these  charities  it  has  been  aigued  that, 
although  the  assets  of  the  deceased  passed  into  the  hands  of 
the  administrator,  yet  the  personal  trust  reposed  in  the  execu- 
tors still  lives,  and  is  capable  of  execution.  But  their  renun- 
ciation of  the  executorial  office,  followed  by  this  long  period 
of  inactivity,  can  mean  no  less  than  an  absolute  and  final 
abdication  of  the  trusts  contained  in  the  will.  They  had  a 
right  to  take  that  course.  Conceding  that  they  might,  if  they 
had  chosen  so  to  do,  devise  a  plan  for  a  dispensary,  appoint 
the  place  of  its  location,  and  designate  the  necessary  amount 
of  funds,  so  that  a  court  of  equity  might  compel  the  adminis- 
trator to  appropriate  the  sum  required,  yet  they  were  under  no 
legal  obligation  to  perform  these  acts.  Having  refused  to 
qualify  as  executors,  they  never  became  accountable  for  any 
portion  of  the  estate  to  be  applied  in  charity  or  otherwise. 
Bejecting,  then,  the  estate  and  the  executorial  duties  which  the 
testator  wished  to  cart  upon  them,  they  certainly  were  not 
bound  to  accept  any  peculiar  and  still  more  confidential  rela- 
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tioDB  which  the  will  proposed.  A  teotamentaiy  direotion, 
requiring  some  portion  of  an  estate  to  be  applied  by  the  execu- 
tor to  a  charitable  object — ^th^  plan  of  the  charity  and  the  sum 
necessary  for  its  execution  to  be  designated  by  some  person  not 
the  executor — ^might  perhaps  be  enforoed,  if  the  person  named 
elected  to  accept  the  personal  trust  and  make  the  designation 
or  appointment.  But  it  is  extremely  plain  that  such  accept- 
ance must  be  voluntary.  The  right  of  renouncing  a  trust 
which  has  no  necessary  connection  with  the  office  of  executor 
is  no  less  clear  than  the  right  of  renouncing  the  office  itself; 
and,  in  either  instance,  the  right  rests  upon  the  very  simple 
and  elementary  proposition  that  no  man  can  be  compelled, 
against  his  own  will,  to  execute  the  testamentary  wishes  of 
another.  {Burritt  v.  SiUiman,  8  Kern.,  98.) 

The  argument,  therefore,  for  sustaining  this  provision  of  the 
will,  founded  on  a  supposed  discretion  in  the  executors,  the 
exerdse  of  which  might  render  the  testator's  wishes  definite 
and  certain,  must  fiedl  to  the  ground.  Upon  all  the  fiswts  before 
usy  their  renunciation  of  all  right  or  intention  to  act  must  be 
deemed  final  and  the  discretion  extinct  and  gone.  Intestacy 
as  to  any  portion  of  the  estate  designed  for  the  dispensary  is 
the  necessary  result;  because,  in  this  view  of  the  subject,  the 
testator  has  fSuled  to  speak.  {Fontain  v.  Eavend,  17  How. 
TJ.  S.,  869.)  I  am  speaking  here  of  intestacy  according  to 
legal  rules.  The  cy  pres  power  of  courts  of  equity,  where 
charity  is  the  purpose  or  object  of  a  bequest  which  is  void  or 
inoperative  at  law,  will  be  hereafter  considered. 

li^  taking  another  view  of  the  provision  in  question,  we  say 
that  the  executors  were  not  appointed  to  be  the  authors  of  a 
scheme  for  the  proposed  dispensary,  with  discretionary  powers 
as  to  the  amount  of  endowment  and  other  circumstances,  we 
shall  find  the  difficulties  stiU  more  obvious.  All  that  we  can 
ascertain  from-  the  language  of  the  testator  is,  that  he  had  in 
his  mind  a  vague  and  shadowy  conception  of  a  dispensary, 
similar  to  tiiose  in  the  city  of  New  York,  without  any  deter- 
minate views  as  to  the  place  of  its  foundation,  the  mode  of 
perpetuating  and  governing  it,  or  the  amount  of  expenditure 
Smtth.— Vol.  IX  89 
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and  inyestment  necessary  to  establish  and  Tnaint»ain  it  Put- 
ting aside,  as  we  now  do,  the  idea  of  a  delegated  discretion 
which  might  cure  these  defects,  there  are  wanting  all  the  ele- 
ments of  certainty  which  are  necessary  to  impart  validity  to 
this  bequest  The  testator,  in  eflfect,  declared  that  he  devoted 
a  blank  sum  of  money  to  found  and  perpetuate  an  institution 
of  charity,  which,  in  his  mind,  was  also  a  blank  as  to  every 
thing  except  the  general  purpose  which  he  designed  to  promote. 
Here  is  a  Mai  uncertainty,  both  as  to  the  subject  and  the  object 
of  the  bequest  It  needs  no  authority  to  prove  that  such  a 
provision  is  void,  when  tested  by  the  rules  of  law.  If  the 
testator  neither  specified  how  much  of  his  estate  he  desired  to 
give  to  this  charity,  nor  furnished  the  means  of  ascertaining 
the  sum  through  a  delegated  discretion  or  otherwise,  the  legal 
result  plainly  is  that  he  gave  nothing  at  all,  and  his  next  of 
kin  are  entiUed  to  take  the  fund.  The  same  conclusion  may 
be  derived  firam  the  consideration  that  there  is  no  donee  of  the 
gift;  by  which  is  meant  a  donee  to  take  the  legal  interest  in 
the  fund,  and  apply  and  dispense  it  in  furtherance  of  the  testa- 
tor's charitable  intent  Of  course,  the  executors,  if  they  had 
qualified,  would  have  taken  the  legal  interest  in  all  the  testa- 
tor's personal  estate  in  virtue  of  their  ofl&ce.  But  they  were 
not  appointed  the  trustees  of  this  charity,  nor  was  the  fund 
specially  bequeathed  to  them  in  that  character.  They  might 
consult  with  judicious  men,  and  perhaps  determine,  in  their 
discretion,  upon  some  plan  of  the  charity,  and  upon  the  sum 
of  money  required  to  effectuate  it  But  there,  their  duties  and 
powers  would  end,  because  they  are  not  appointed  to  take  the 
title  of  the  proposed  establishment,  or  to  retain  and  invest  the 
capital  sum  necessary  to  support  it  In  this  respect,  the  will 
is  a  blank.  As  there  is  no  person  or  corporate  body  appointed 
to  take  the  bequest,  the  necessary  legal  consequence  is  that  it 
fails  altogether. 

There  is,  then,  no  principle  of  law  or  rule  of  equity  regu- 
lating trusts,  other  than  charitable,  which  will  support  this 
bequest  The  inquiry,  therefore,  now  is,  whether  there  is  any- 
thing in  the  law  of  charitable  uses,  as  a  peculiar  system,  by 
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which  it  can  be  sustained.  The  English  law  on  this  subject  is 
derived  from  the  jurisdiction  of  the  Court  of  Chancery  over 
trusts;  from  the  prerogative  of  the  Crown,  and  from  the 
statute  of  48  Elizabeth,  chapter  4.  {Owens  v.  Tfie  Missionary 
Society,  14  N.  Y.,  887.)  In  this  State  we  have  no  royal  pre 
rogative,  and  the  statute  of  Elizabeth  was  repealed  by  the 
legislature  in  1788.  Our  system  of  charity  law,  therefore, 
derives  nothing  from  either  of  these  two  sources ;  and  its  origin 
must,  consequently,  be  referred  to  the  jurisdiction  which  the 
English  Court  of  Chancery  exercised,  independently  of  pre- 
rojgative  and  of  the  statute  of  Elizabeth.  What  was  the  extent 
of  that  jurisdiction  over  charitable  trusts?  Was  it  restricted 
precisely  by  the  rules  which  regulate  other  trusts?  Did  it 
transcend  those  rules?  and,  if  so,  to  what  extent  and  in  what 
cases?  These  are  inquiries  which  have  occupied  the  ablest 
judicial  minds  in  this  country,  and  great  diversity  of  opinion 
has  been  the  result  This  diversity,  perhaps,  sufficiently  proves 
that  the  inquiries  are  incapable  of  a  perfectly  exact  solution. 
Nor  is  such  a  solution  of  fundamental  importance.  The  courts 
of  this  State  will  confine  themselves  to  powers  which  are 
strictly  judicial;  and,  under  that  limitation,  they  may  be 
deemed  competent  to  determine  what  is  and  what  is  not  a 
valid  and  effectual  charitable  donation.  The  English  system 
of  law  on  this  subject,  derived  from  the  three  sources  men- 
tioned, is  confessedly  much  more  comprehensive  than  ours. 
If  we  are  unable  to  ascertain  with  entire  accuracy  how  much 
of  that  system  is  derived  from  any  one  of  these  sources  in 
exclusion  of  the  others,  we  may,  at  least,  determine  how  much 
of  the  blended  mass  is  adapted  to  our  own  situation  and  wants, 
being  careftil,  however,  not  to  transcend  the  limits  of  judicial 
authority.  , 

There  are  two  cases,  recently  decided  in  this  court,  which 
deserve  a  particular  attention,  because  the  principles  expressly 
asserted  in  the  one,  and  conceded,  if  not  affirmed,  in  the  other, 
are  decisive*of  the  present  question.  In  WiUiams  v.  WiUiams 
(4  Seld.,  527),  a  testator  bequeathed  the  sum  of  $6,000  to  three 
trustees  as  a  fund  for  the  education  of  poor  children  at  tho 
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academy  in  die  village  of  Huntington,  to  be  taken  firom  those 
whose  parents'  names  were  not  in  the  tax-list.  The  trustees,  to 
whom  tie  legacy  was  given,  were  constituted  a  board  for  the 
management  of  the  fund ;  and,  as  vacancies  might  occur,  the 
mode  of  supplying  them  in  perpetuity  was  pointed  out.  Par- 
ticular directions  were  given  for  the  investment  of  the  sum, 
and  the  accumulation  and  appropriation  of  the  interest  In 
the  opinion  of  the  court,  delivered  by  Judge  Denio,  it  was 
assumed  that  the  bequest,  according  to  the  general  niles  of 
law,  would  be  void  for  want  of  an  ascertained  cesitu  que  trusty 
in  whom  the  equitable  title  would  vest  (p.  540) ;  it  being  justly 
considered  that  the  "children  of  the  poor"  were  quite  too 
indefinite  a  class  to  be  entitled  in  law  to  take  as  beneficiaries. 
Notwithstanding  this  assumption,  the  bequest  was  sustained. 
The  learned  judge  examined  at  some  length  the  English  doc- 
trine of  charitable  uses,  and  he  stated  his  conclusion  to  be,  that 
the  law  of  charities  was,  at  an  indefinite  but  early  period, 
ingrafted  upon  the  common  law,  and  that  the  statute  of  Eliza- 
beth was  not  introductory  of  any  new  principles,  but  was  ofjly 
a  new  and  less  dilatory  and  expensive  method  of  establishing 
charitable  donations  understood  to  be  valid  by  the  laws  ante- 
cedently in  force  (p.  642).  /The  qpinion,  however,  not  merely 
conceded,  but  maintained,  that,  under  our  political  system, 
with  its  precise  distribution  of  the  powers  of  government,  the 
English  law  on  this  subject  is  in  force  here  only  so  &r  {» it  is 
capable  of  administration  in  the  exercise  of  striotly  judicial 
power.  "We have  no  magistrate,"  it  was  observed,  "clothed 
with  the  prerogatives  of  the  Crown,  and  our  courts  of  justice 
are  entrusted  only  with  judicial  authority."  The  cjf  pres  doc- 
trine of  the  English  Chancery,  in  other  words  the  right  of 
making  an  approximate  or  discretionary  will  for  a  testator, 
where  he  has  only  declared  some  indefinite,  illegal,  or  ineffectual 
charitable  puipose,  was  distinctly  disavowed.  The  case  itself 
must  be  viewed  as  a  well-considered  authority  for  the  proposition 
that  a  charitable  gift,  definite  both  in  its  subject  sftid  purpose, 
and  made  to  a  definite  trustee,  who  is  to  receive  the  fund  and 
apply  it  in  the  manner  specified,  is  to  be  maintained,  although 
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it  would  be  void  by  the  general  rules  of  law,  because  tlie 
particular  objects  of  the  gift,  or  persons  to  be  benefited  by  it, 
are  unascertained.  Such  a  gift  is  capable  of  being  enforced  by 
a  judicial  sentence ;  and  it  affords  neither  room  nor  justification 
for  an  exercise  of  the  cy  pres  power.  So  much,  then,  of  that 
which  is  peculiar  in  the  English  system  of  charitable  trusts 
ought  to  be  considered  as  settled  in  the  juriq>rudence  of  this 
Stata  But  beyond  this  we  cannot  go,  without  exercising 
functions  which  are  not  judicial;  which,  in  England,  rest  on 
prerogative,  and  are  there  exercised  by  the  sign-manual  of  the 
Sovereign,  or  by  the  Court  of  Chancery,  as  the  keeper  of  his 
conscience. 

The  other  case  to  be  particularly  noticed  is  Otjoens  v.  The 
AEssionary  Society  of  The  Methodist  Episcopal  Churchy  deter- 
mined three  years  later  (14  N.  Y.,  880).  In  tiiat  case  the 
bequest  was  of  the  residue  of  the  testator's  estate  to  "  The 
Methodist  General  American  Missionary  Society  appointed  to 
preach  the  gospel  to  the  poor,  L.  C."  That  society  was  unin- 
ooiporated  at  the  time  of  the  testator's  decease,  and  the  gift 
was  directly  to  it,  without  the  intervention  of  any  trustee  to 
take  uid  administer  the  fund  and  maintain  the  charity.  An 
opinioh,  concurred  in  by  a  majority  of  this  court,  was  delivered 
by  Judge  Sblden,  in  which,  with  great  learning  and  research, 
he  traced  the  jurisdiction  of  the  English  Chancery  over  chari- 
table uses  to  its  respective  sources ;  and  he  came  to  the  conclu- 
sion that  the  peculiar  features  of  that  system  of  law  were 
derived  from  the  statute  of  43  Elizabeth,  and,  consequently,  that 
those  peculiarities  are  no  part  of  the  law  of  this  State.  The 
bequest  was  adjudged  to  be  void;  a  majority  of  the  judges 
assenting  to  that  conduaion,  not  only  upon  the  basis  laid  down 
in  that  opinion,  but  also  on  the  ground  that  the  indefiniteness 
of  the  charitable  purpose  indicated  by  the  testator  would  vitiate 
the  gift,  even  according  to  the  English  law.  There  is  certainly 
a  want  of  coincidence  between  the  opinion  of  Judge  Selden 
and  that  of  Judge  Denio,  in  the  previous  case,  upon  a  question 
of  juridical  history,  which  I  am  inclined  to  think  is  not  one  of 
fundamental  imoortance.     We  are  justified  in  so  thinking, 
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because  the  diversity  of  views  on  that  question  led  to  no  prac- 
tical difference  in  conclusion  or  result  The  authority  of 
Williams  v.  Williams  was  conceded  in  the  later  case,  the  distinc* 
tion  taken  being,  that,  in  the  one  case,  there  was  a  competent 
trustee  of  the  fund,  while,  in  the  other,  there  was  not  And, 
to  avoid  all  misapprehension.  Judge  Sslden  qualified  the 
result  of  his  opinion  by  conceding  that  "courts  of  equity  in 
this  State  have  power  to  enforce  the  execution  of  trusts  created 
for  pubHc  and  charitable  purposes  in  cases  where  the  fund  is 
given  to  a  trustee  competent  to  take,  and  where  the  charitable 
use  is  so  far  defined  as  to  be  capable  of  being  specifically  exe- 
cuted by  the  authority  of  the  court,  even  although  no  certain 
beneficiary,  other  than  the  public  at  large,  may  be  designated." 
Now,  this  concession  yields  all  that  was  claimed  or  determined 
in  the  previous  case,  while  the  concession  in  that  case  yields  all 
that  was  detemuned  in  this.  The  joint  authority  of  both  deci- 
sions establishes  these  propositions :  1.  That  a  gift  to  charity  is 
maintainable  in  this  State  if  made  to  a  competent  trustee,  aod 
if  so  defined  that  it  can  be  executed  as  made  by  the  donor  by 
a  judicial  decree,  although  it  may  be  void  according  to  general 
rulesof  law  for  want  of  an  ascertained  beneficiary;  2.  In  other 
respects,  the  rules  of  law  applicable  to  charitable  uses  are 
within  those  which  appertain  to  trusts  in  general;  8.  The 
cy  pres  power,  which  constitutes  the  peculiar  feature  of  the 
English  system,  and  is  exerted  in  determining  gifts  to  charity 
where  the  donor  has  failed  to  define  them,  and  in  firaming 
schemes  of  approximation  near  to  or  remote  from  the  donor^s 
true  design,  is  unsuited  to  our  institutions,  and  has  no  existence 
in  the  jurisprudence  of  this  State  on  this  subject  We  ought 
to  accept  these  rules  as  the  law  of  this  State,  because  they  are 
the  necessary  result  of  the  carefiiUy  considered  decisions  of 
this  court  which  have  been  mentioned ;  and  we  think  that  a 
reexamination  of  the  principles  and  authorities  on  which  those 
decisions  were  based,  would  now  be  inappropriate. 

It  is  an  obvious  conclusion  from  these  premises,  that  the  law 
of  charities  cannot  be  invoked  in  aid  of  the  bequest  now  under 
consideration.    It  has  been  shown  that,  in  one  view  of  tihe 
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will,  the  coDSommatioii  of  the  testator's  charitable  purpose  was 
referred  to  the  judgment  and  discretion  of  the  executors,  and 
that  the  purpose  has  fidled  by  their  renunciation.  As  judicial 
power  is  exercised  in  the  interpretation  of  wills,  and  in  esta- 
blishing them  as  made  by  testators,  and  not  in  framing  them, 
this  diflSculty  is  incurable.  In  England  the  cy  pres  power 
would  be  exerted  in  such  a  case;  and  a  scheme  would  be  devised 
by  a  master  of  the  Court  of  Chancery,  or  the  Crown  would 
appoint  the  charity  under  the  sign-manual.  In  either  mode 
of  exercising  that  power,  it  rests  upon  prerogative,  and  is  a 
creative  energy,  which,  as  we  have  seen,  does  not  belong  to 
our  judicial  system.  In  Foniain  v.  JRavend  {supra),  the  testa- 
tor gave  the  residue  of  his  estate  to  his  executors  to  be  disposed 
of  for  the  use  of  such  charitable  institutions  in  Pennsylvania 
and  South  Carolina  as  they  should  deem  most  beneficial  to 
mankind.  Here  was  a  power  of  seleqtion  to  bd  exercised  in 
the  discretion  of  the  executors.  But  they  died  before  the 
period  arrived  when  the  selection  could  be  made.  The  gift, 
therefore,  could  not  be  executed  as  the  testator  made  it,  and  it 
waa  held  that  his  heirs,  or  next  of  kin,  were  entitled  to  the 
fund  So,  in  this  case,  the  executors  having  renounced,  the 
discretion  in  which  the  testator  confided  is  dead,  and  there  is 
no  po^'^er  in  us  to  reconstruct  the  gift  which  has  failed  as  he 
intended  to  make  it.  And  if  we  lay  out  of  view  the  element 
of  discretion,  either  as  not  conferred  by  the  will  or  as  extinct 
by  renunciation,  we  encounter  a  defect  which  would  not  be 
remediable  even  according  to  the  cy  pres  doctrine.  The  subject 
of  the  bequest,  or  thing  intended  to  be  given,  is  undefined. 
Of  course,  it  was  money,  to  be  expended  in  founding  and 
maintaining  a  dispensary ;  but  there  are  no  means  of  ascer- 
taining the  sum  which  the  testator  intended  to  give.  In  such 
a  case,  even  prerogative  would  hesitate  to  declare  how  much 
of  the  estate  should  be  taken  from  those  who  are  by  law  enti- 
tled to  all  that  is  not  efExjtually  disposed  of  by  the  testator 
himself;  and  I  think  that,  among  all  the  extreme  cases  deter- 
mined by  the  English  courts  in  favor  of  charities,  none  can  be 
found  giving  effect  to  a  gift  which  is  void  in  law  for  the  reason 
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here  suggestecL  It  is  the  indefiniteness  of  the  object  and  pto^ 
poee  of  a  charitable  donation,  and  the  impossibility  of  effectu- 
ating it  as  the  donor  intended,  which  have  famished  occasion 
in  so  many  cases  for  the  ex/esrdae  of  the  cypres  power.  But, 
in  all  the  cases,  I  think  it  will  be  found  that  the  donor  did  not 
leave  in  hopeless  uncertainty  the  gift  itself. 

The  sum  intended  for  the  dispensary  was  to  be  taken  from 
the  residuum  of  the  testator's  estate,  after  satisfying  certain 
enumerated  legacies.  That  object  being  provided  for,  the 
testator  then  bequeathed  his  remaining  estate  to  his  executors 
in  trust,  to  apply  the  same,  in  their  discretion,  as  ^'  they  should 
think  fit  and  proper,"  to  the  treasurer  or  other  officer  having 
the  pecuniary  management  of  any  one  or  more  societies  for  the 
support  of  indigent  and  respectable  persons,  especially  females 
and  orphans,  and  for  the  use  of  said  societies ;  and  he  declared 
it  to  be  his  intention  to  give  to  his  executors  discretionary 
power  as  to  the  disposition  of  the  fiind,  so  that  it  be  applied 
to  objects  of  charity.  This  provision  will  require  but  a  brief 
consideration.  The  first  inquiry  is,  whether  the  sum  designed 
for  a  dispensary,  in  consequence  of  the  jGulure  of  that  purpose, 
goes  to  the  next  of  kin  as  undisposed  of,  or  fells  into  the  ulti- 
mate remainder  under  this  clause.  If  the  latter,  then  the 
whole  residue  of  the  estate,  after  satisfying  the  specific  be'^quests, 
is  given  to  the  executors  for  the  charitable  purposes  mentioned 
in  the  final  clause.  But  such  is  not  the  construction  or  effect 
of  this  provision.  The  general  rule  undoubtedly  is,  that,  in  a 
wiU  of  personal  estate,  a  general  residuary  clause  carries  to  the 
residuary  legatees  whatever  is  not  otherwise  legally  and  effectu- 
ally disposed  o£  Such  is  the  presumed  intention  of  the  testator 
in  most  cases.  But  the  authorities  do  not  apply  this  doctrine 
where  the  bequest  is  of  the  residue  of  a  residue  and  the  first 
disjxjsition  feils.  The  opposite  rule,  I  think,  universally  pre- 
vaDs  in  such  cases.  In  the  case  of  Skrymsher  v.  Northcote 
(1  Swanst,  570),  the  Master  of  the  Eolls  said :  "  It  seems  clear 
on  the  authorities  that  a  part  of  the  residue  of  which  the  dispo- 
sition fails  will  not  accrue  in  augmentation  of  the  remaining 
parts  as  a  residue  of  a  residue ;  but,  instead  of  resuming  the 
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nature  of  residue^  devolves  as  undisposed  of."  (Ward  on 
l>gaciefl,  82,  and  cases  cited,  18  Law  Lib. ;  Fhyd  v.  Barker^ 
1  Paige,  480;  AUomey-OenercU  v.  Davies,  9  Ves.,  585.) 

Now,  we  have  seen  that  the  sum  which  the  testator  intended 
to  give  for  a  dispensary  was  wholly  nncertain  in  amount^  and 
that  the  bequest  was  void  on  that  and  other  grounds.  As  that 
portion  of  the  residuum  must  go  to  the  next  of  kin  as  undis- 
posed of  the  final  gift  of  the  remainder  involves  precisely  the 
same  uncertainty,  and  is  void  for  the  same  reason.  In  order 
to  ascertain  the  amount  of  this  gift,  the  sum  intended  to  be 
previously  appropriated  out  of  the  whole  residue  must  first  be 
known.  But,  as  that  cannot  be  known,  the  ultimate  bequest 
falls  to  the  ground  also.  TMa  is  clear  in  reason  and  logic,  and 
it  is  well  settled  by  authority.  In  Ohapman  v.  Brown  (6  Ves., 
404),  a  testatrix  gave  a  residue  of  her  estate  to  her  executors 
in  trust,  1st,  to  build  a  chapel,  but  devoting  no  particular  sum 
to  that  object;  2d,  if  there  should  be  any  overplus,  for  the 
Bupport  of  a  preacher,  not  exceeding  £20  a  year;  and,  8d,  if 
any  ftirther  overplus,  the  sum  was  to  be  expended  in  such 
charities  as  the  executors  should  think  proper.  Here  was  a 
residuum  divided  into  three  parts.  The  first  gift  was  adjudged 
void,  as  against  the  laws  of  mortmain.  The  second,  being 
dependent  upon  the  first,  fiiiled  also.  As  the  chapel  could  not 
be  built,  no  preacher  was  wanted.  The  third  and  last,  standing 
by  itself,  was  conceded  to  be  good,  according  to  the  law  of 
charitable  uses  in  England.  But  the  objection  to  it  was,  that 
the  amount  of  that  bequest  could  not  be  ascertained  without 
first  determining  what  sum  would  have  been  required  to  build 
the  chapel,  which,  together  with  the  £20  per  annum  for  the 
preacher,  did  not  iall  into  the  ultimntc  residuum,  but  went  to 
the  heirs  and  next  of  kin.  But  tlmt  snm  was  held  to  be  inca^ 
pable  of  asctTtninment,  because  x\w  cm*  i>el  was  not  to  be  built, 
and  the  final  remainder  to  general  c  in:  ity  was  therefore  equally 
uncertain.  That  bequest  was  also  auj  t.dged  to  be  void  on  this 
ground  alone,  and  the  whole  residuary  estate  was  consequently 
declared  to  be  undisposed  of  by  the  will.  This  decision,  which 
has  always  been  recognized  as  a  sound  one,  not  only  establishes 
SMrra.— Vol.  IX.  40 
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the  point  to  which  it  is  here  cited,  bat  it  verifies  also  the 
observation  before  made,  that  a  legal  uncertainty  in  the  subject 
of  a  gift  is  incurable,  even  by  the  law  of  charities  in  England* 
A  similar  decision  was  made  in  the  case  of  The  AUomey-Oene' 
red  V.  Hinxman  (2  Jac  &  Walk,,  270).  Again,  it  was  held,  in 
Limbrey  v.  Owrr  (6  Madd.,  151),  that,  where  a  residue  is  given 
to  a  valid  purpose,  it  foils  with  a  prior  void  purpose,  if  not 
capable  of  being  ascertained  except  by  the  actual  execution 
of  that  purpose.  The  valid  purpose  in  that  case  was  also  a 
charity. 

The  final  bequest,  therefore,  in  the  case  now  before  us,  was 
void  for  the  reason  that  the  remainder  of  the  residuary  estate 
intended  to  pass  to  the  executors  under  that  bequest,  is  incapa* 
ble  of  being  ascertained.  It  is  also  void  by  reason  of  the 
indefiniteness  of  the  object  of  the  gift.  If  this  defect  could  be 
aided  by  an  exercise  of  the  unlimited  discretion  reposed  in  the 
executors,  to  whom  the  fund  was  given  in  trust,  they  have 
renounced,  not  only  as  executors  but  as  residuary  legatees  u;l 
trust  also.  On  this  branch  of  the  question,  enough  has  been 
said  in  examining  the  provision  in  r^ard  to  the  dispensary. 

The  remaining  question  arises  upon  the  provision  which 
directed  the  executors  to  purchase  a  form  in  trust  for  the  benefit 
of  the  testator's  nephews  and  nieces.  I  am  of  opinion  that  this 
clause  was  intended  to  create  an  express  trust  to  receive  the 
rents  and  profits  of  land,  and  apply  them  to  the  use  of  the 
beneficiaries  designated;  and,  consequently,  that  the  trust,  in 
its  nature  and  kind,  is  permitted  by  our  statute  of  uses  and 
trusts.  (1  R  S.,  728,  §  55.)  No  technical  or  precise  words  are 
necessary  in  order  to  constitute  such  a  trust  If  the  direction 
is  such  as  to  vest  the  title  m  the  trustee ;  if  his  duties  are  active 
instead  of  passive ;  and  if  the  possession  is  subjected  to  his 
control,  so  that  he  may,  in  his  pleasure  or  discretion,  exclude 
the  beneficiary  therefrom;  and  i^  with  these  directions,  there 
is  no  other  declared  purpose  of  the  testator,  a  trust  to  receive 
the  rents  and  profits  is  the  necessary  result  of  the  arrangement 
Rents  and  profits  are  the  incidents  of  the  possessory  right; 
and,  certainly,  it  is  the  duty  of  the  trustee  to  pay  them  over, 


Digitized  by 


Google 


ALBANY,  JTJNE,  18C1,  815 

Beekman  v.  Bonsor. 

or  apply  them  to  ^e  use  of  the  peison  for  -frhose  benefit  the 
grant  or  deyise  is  mada 

In  this  case,  the  direction  of  the  testator  to  the  executors 
was  to  invest  $6,000  in  the  purchase  of  a  &rm  in  trust,  &c. 
The  meaning  of  this  plainly  is,  that  they  were  to  take  the  legal 
title  to  themselves  as  trustees.  The  benefidaries  of  this  trust 
were  the  nephews  and  nieces  of  the  testator,  anji  a  "wish"  is 
expressed  that  they  should  "  come  and  occupy  "  the  ferm ;  but 
this  wish  is  qualified  by  an  explicit  declaration  that  such  occu- 
pancy shall  be  subject  to  the  absolute  control  of  the  executors, 
whose  directions  are  to  be  followed  without  "cavil  or  dispute." 
They  were  to  be,  therefore,  not  merely  passive  trustees.  Their 
duties  were  active,  and  they  consisted  in  controlling  the  pos- 
session at  their  discretion  for  the  benefit  of  tine  cestuis  que  trust. 
The  latter  were  entitled  only  to  the  results,  in  other  words  to 
the  rents  and  profits.  These  they  might  receive  directly  as 
occupants,  if  the  trustees  permitted,  or  they  might  take  them 
from  the  hands  of  the  trustees  themselves.  Undoubtedly,  a 
trust  to  receive  and  apply  the  rents  and  profits  of  land  may  be 
executed  in  either  of  these  modes ;  and  the  expression  of  a 
wish  by  a  testator  in  &vor  of  one  mode  rather  than  the  other 
does  not  deprive  the  trust  of  its  real  character,  so  long  as  the 
wish  is  so  qualified  as  not  to  interfere  with  the  discretion  and 
power  of  the  trustee. 

But  this  trust,  although,  as  to  its  nature  and  kind,  fidling 
within  the  permitted  dass,  is  invalid,  because  it  proposed  an 
illegal  suspension  of  the  power  of  alienation.  If  the  farm 
had  been  purchased  according  to  the  direction,  both  the  legal 
estate  of  the  trustees  and  the  beneficial  interest  of  the  cestuia 
que  trust  would  have  been  inalienable  for  a  term  of  fifteen 
years.  The  beneficial  interest  in  a  trust  to  receive  rents  and 
profits  is  unassignable ;  and,  inasmuch  as  the  trust  declared  by 
the  testator  in  this  case  ought  to  appear  on  the  face  of  the 
conveyance  to  the  executors,  any  sale  of  the  legal  estate 
by  them  within  the  fifteen  years  would  be  in  contravention  of 
such  trust,  and  would  be  void.  (1  R  S.,  780,  §§  68,  64,  65; 
Hawley  v.  James^  16  Woad.,  61.)    But,  with  one  exception, 
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not  now  materisS,  the  absolute  power  of  a^enation  cannot  be 
suspended  for  a  longer  period  than  daring  the  continnanoe  of 
not  more  than  two  lives  in  being  at  the  creation  of  the  estate. 
(1  R  S.,  728,  §  15.)  It  has  been  repeatedly  adjudged  that  any 
attempted  suspension  of  this  power,  not  dependent  on  lives, 
but  for  an  absolute  term  of  time,  whether  long  or  short,  is  a 
violation  of  .the  letter  and  policy  of  this  provision  of  law. 
{Hawhy  v.  James^  supra;  Boynton  v.  Hoyt,  1  Denio,  58.)  It 
seems  to  result,  necessarily,  that  the  direction  in  this  will  to 
invest  the  $6,000  in  a  farm  upon  the  trusts  mentioned  was 
contrary  to  the  statute  and  void.  This  condusion  being  dear, 
if  I  am  right  as  to  the  trust  and  its  character,  it  becomes  unne- 
cessary to  inquire  whether  a  trust  to  receive  the  rents  and 
profits  of  land  and  apply  them  to  the  use  of  an  alien  benefi- 
ciary would  be  valid,  if  the  trust  were  so  constituted  as  to  be 
firee  from  any  other  objections. 

If  I  am  mistaken  in  supposing  that  the  trust  in  question  is 
of  the  character  mentioned,  and  void  as  an  attempt  to  suspend- 
the  power  of  alienation,  the  only  alternative  construction  is, 
that  the  nephews  and  nieces  of  the  testator  (but  for  the  diffi- 
culty arising  from  tiieir  alienage)  would  have  been  entitled,  if 
the  idxm.  had  been  purchased,  to  the  possession  and  to  the  rents 
and  profits  in  exclusion  of  the  executors.  In  that  view,  the 
trust  attempted  to  be  created  would  have  been  passive,  and 
the  nephews  and  nieces  would  take  the  legal  estate.  In  this 
aspect  the  trust  would  not  be  illegal  or  void,  but  the  use  would 
be  executed  by  tiie  statute  of  uses  and  trusts,  and  the  legal  titie 
would  vest  in  tiie  beneficiariea  (1  R.  S.,  727,  §§  47,  49.)  The 
objection  that  they  were  aliens,  however,  stands  in  the  way, 
not  of  this  construction,  but  of  the  consequences  which  flow 
from  it,  because  the  statute  of  wills  declares  that  adevisetoan 
alien  of  any  interest  in  land  shall  be  vodd.  (2  R  S.,  57,  §  4.) 
A  direction  in  a  will  that  money  be  laid  out  in  land  to  be 
conveyed  to  or  for  the  benefit  of  an  alien,  so  as  to  invest  him 
with  the  possession  and  the  rents  and  profits,  would  undoubt- 
edly fall  within  that  provision.  It  is  impossible,  therefore,  in 
any  view,. to  uphold  this  direction  of  ihe  will. 
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At  die  end  of  tlie  fifteen  jearfi,  the  executors  were  authorized 
to  sell  the  land  and  distribute  the  proceeds  among  the  nephews 
and  nieoes.  This  would  have  been  a  lawM  trust,  or  power  in 
trust,  if  the  postponement  of  its  execution  for  an  absolute 
period  of  time  did  not  suspend  the  power  of  alienation  in  a 
manner  which  the  statute  does  not  permit  That  suspension 
is  &tal  to  this  trust  also.  It  is  to  be  observed,  moreover,  that, 
inasmuch  as  the  direction  to  purchase  the  land  cannot  be  exe- 
cuted, for  the  reasons  which  have  been  given,  so  the  authority 
to  sell  it  and  divide  the  proceeds  necessarilj  &ils  to  the  ground 
with  that  direction. 

The  intention  of  the  testator  was,  that  a  sum  of  money 
should  «be  laid  out  in  land,  and  the  rents  and  profits  enjoyed 
by  his  nephews  and  nieces  for  fifteen  years;  that  the  land 
should  then  be  reconverted,  and  the  money  divided  among 
them.  The  design  to  give  the  money  to  them  was  strictly 
lawful ;  and  my  first  impression  was,  that  the  final  bequest 
might  take  effect  in  their  favor  as  a  vested  legacy,  payable  at 
the  end  of  fifteen  years  firom  the  testator's  decease.  To  reach 
such  a  result,  it  is  not  required  to  execute  the  unlawfiil  direc- 
tion to  purchase  and  hold  the  land  and  then  to  sell  and  recon- 
vert it  No  conversion  being  in  judgment  of  law  possible, 
no  reconversion  is  either  necessary  or  possible.  Disregarding 
those  directions,  the  original  gift  was  of  money,  and  it  was  to 
be  finely  paid  over  in  money  at  a  certain  future  period.  So 
much  of  the  testator's  intention  might,  therefore,  be  eflfectuated 
consistently  with  the  rules  of  law,  and  without  disturbing  any 
other  portion  of  his  will.  In  this  view  of  the  subject,  I  think 
the  l^acy  was  vested  in  the  beneficiaries  in  equal  shares,  sub- 
ject to  be  divested  as  to  the  equality  of  division  by  an  exercise 
of  the  discretionary  power  of  apportionment  given  to  the 
trustees.  (1  Boper  on  Legacies,  400,  402, 1st  Am.  ed. ;  Hill  on 
Trustees,  79,  and  cases  cited;  Dominick  v.  Sayre^  8  Sand£ 
S.  C,  555.)  I  had  proposed,  therefore,  to  give  effect,  in  the 
manner  here  suggested,  to  the  testator's  undoubted  intention 
that  his  nephews  and  nieces  should  have  the  principal  sum 
bequeathed,  at  the  end  of  fifteen  years.    But  my  brethren  find 
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a  difficulty  whicli  they  think  cannot  be  overcome.  The  direc- 
tion is  to  invest  a  sum  not  exceeding  $6,000  in  a  form,  &c. 
The  maximum  limit  is  fixed ;  but  below  that,  the  amount  to 
be  thus  invested  was  left  wholly  in  the  discretion  of  the  execu- 
tors. They  might  purchase  a  fiaxm  of  any  value  below  $6,000. 
This  discretion  cannot  now  be  exercised,  because  the  executors 
have  renounced.  It  was  never  capable  of  being  exercised, 
because,  as  we  have  seen,  the  direction  itself  was  unlawful  and 
void.  Viewing  the  bequest,  therefore,  as  a  vested  pecuniaiy 
legacy,  the  sum  given  appears  to  be  wholly  undefined,  and  I 
acquiesce  in  the  suggestion  that  this  is  £Eital  to  the  gift.  The 
judgment  of  the  Supreme  Court  must  be  affirmed. 

All  the  judges  agreed  that  the  trust  for  the  benefit  of  the 
nephews  and  nieces  was  void  for  the  reason  last  assigned;  aU 
except  Dbnio  and  MasoNj  Js.,  who  adhered  to  the  views  ex- 
pressed by  the  former  in  WHMams  v.  WiUiama  (4  Seld.,  527), 
concurred  in  the  opinion  of  Comstock,  Ch.  J. ;  Sbldbn,  3^ 
however,  took  exception  to  some  of  its  language  in  resj>ect  t^ 
the  cy  pres  doctrine,  holding  that  the  Court  of  Chanceryyin 
supplying  defects  of  detail  in  the  directions  for  the  executLaa  of 
the  trust  by  means  of  a  scheme,  exercised  a  power  whic^  was 
purely  judicial,  and  to  which  our  courts  have  succeeded^ 

Judgment  affiled. 


EoosEVBLT  V.  Drapeb  et  al. 


There  is  no  distinction  between  a  municipal  corporation  and  towns  or 
counties,  which  enables  a  taxable  inhabitant  of  the  former  to  TnAint*in 
an  action  to  restrain  or  avoid  a  corporate  act,  not  affecting  his  private 
interest,  as  distinct  from  that  of  other  inhabitants. 

Nor  can  such  a  suit  be  maintained  by  an  inhabitant  who  is  also  a  creditor, 
holding  the  public  stock  of  the  corporation,  to  avoid  an  alienation  of  its 
property  upon  which  he  has  no  specific  or  general  lien,  and  which  is  not 
shown  to.be  essential  to  the  security  of  the  corporate  creditors. 
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A  Goreraor  of  tke  Almshouse  is  one  of  the  heads  of  departments,  and  an 
officer  of  the  city  of  New  York,  prohibited  by  chapter  187  of  1849,  seo- 
tion  19,  &om  being  interested  in  the  purchase  of  any  real  estate  belong- 
ing to  the  corporation. 

Appeal  from  the  Supreme  Court  Action  to  obtain  a  judg- 
ment of  the  court  declaring  void  and  setting  aside  a  conveyance 
made  by  the  corporation  of  the  cily  of  New  York,  under  the 
common  seal  and  the  signatures  of  the  Mayor  and  the  Clerk 
of  the  Common  Council,  of  a  piece  of  land  to  be  made,  under 
the  waters  of  the  North  river,  and  situated  between  Ganse- 
voort  street  and  Twelfth  street,  to  the  defendant,  Joseph  B. 
Vamum,  and  which  he  had  conveyed  to  the  defendant  Cole- 
man.  The  city  was  the  owner  of  tiie  adjacent  uplands,  which 
gave  it  and  its  grantee  the  right  to  sink  bulkheads  and  make 
dry  land  of  that  which  was  under  water.  Simeon  Draper  was 
made  a  defendant,  on  the  allegation  that  he  was  influential  in 
procuring  the  conveyance  and  was  interested  in  the  purchase, 
and  that,  being  one  of  the  Governors  of  the  Almshouse,  he 
wafl  prohibited  by  law  from  being  a  party  in  interest  to  a  pur- 
chase of  any  of  the  property  of  the  city.  The  plaintiff  averred 
that  he  was  a  resident  and  taxpayer  of  the  city  of  New  York, 
owning  real  and  personal  property  situated  therein,  and  paying 
taxes  thereon,  and  also  that,  as  the  holder  and  owner  of  a 
portion  of  the  city  stock,  he  was  a  creditor  of  the  city  to  the 
amount  of  more  than  $100,  which  debt  was  payable  with 
annual  interest 

To  show  that  the  sale  was  illegal,  the  complaint  referred  to 
and  statfed  some  of  the  provisions  of  an  ordinance  of  the  Com- 
mon Council,  relating  to  the  sinking  fund,  adopted  in  1844. 
(Revised  Ordinances  of  1845,  p.  212.)  So  far  as  it  is  material 
to  the  present  question,  it  declares  that  all  money  thereafter  to 
be  received  from  certain  specified  sources  of  revenue  was 
thereby  pledged  to  and  constituted  the  sinking  fund  for  the 
payment  of  the  cily  debt,  until  the  same  should  be  redeemed ; 
and  among  the  sources  mentioned  are  "the  net  proceeds  of  iQl 
sales  of  real  estate  belonging  to  the  corporation,  when  sold." 
By  another  provision,  certain  other  sources  of  revenue,  indud-? 
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ing  the  sales  of  all  property  of  the  corporation  other  than 
real  estate,  were  pledged  to  the  payment  of  interest  on  the  city 
stock.  There  is  then  a  series  of  detailed  provisions  respecting 
the  disposition  of  the  real  estate,  (tit  4)  and  among  these  are 
the  directions  respecting  grants  of  lands  nnder  water  on 
the  shores  of  the  island  of  New  York.  (Id.,  §§11,  12.)  In 
all  cases  of  such  grants,  it  is  provided  that  the  Comptroller 
and  Street  Commissioner  are  to  report  to  the  Commissioners 
of  the  Sinking  Fund  what  sum  in  their  judgment  ought  to  be 
charged  as  consideration  for  such  grants ;  and  if  a  majority  of 
the  Commissioners  agree  to  those  terms,  the  Comptroller  is  to 
cause  the  property  to  be  conveyed  to  the  parties  who  may  be 
IcgaUy  entitled  to  the  same.  But  it  is  declared  that  these 
directions,  "  so  far  as  the  consideration  money  is  concerned,'* 
are  not  to  apply  to  grants  to  be  made  on  tlie  North  river, 
between  Hammond  and  Thirtieth  streets,  which  section 'in- 
cludes the  premises  in  question ;  "  but  the  rates  to  be  charged 
for  grants  between  said  Hammond  and  Thirtieth  streets  shall 
be  as  follows  for  each  running  foot  along  the  westerly  line  of 
the  Eleventh  avenue:  ....  For  grants  between  G^anaevoo^t 
and  Twelfth  streets,  $14."  The  grants  to  be  made  by  virtue 
of  these  provisions  are  not  to  authorize  the  construction  of 
bulkheads  or  the  making  of  land  without  the  permission  first 
obtained  of  the  Common  Council,  and  then  the  work  is  to  be 
done  in  conformity  with  its  directions. 

It  was  further  provided  that  interest  should  be  reserved  on 
the  bonds  and  mortgages  for  the  deferred  payments,  at  the 
rate  of  seven  per  cent  per  annum.  Section  17  of  the  same 
title  authorizes  the  Trustees  of  the  Sinking  Fund  to  sell  and 
dispose  of  the  real  estate  belonging  to  the  corporation  and  not 
in  use  for  public  purposes,  at  public  auction,  at  such  times  and 
on  such  terms  as  they  may  deem  most  advantageous  for  the 
public  interest,  and  twenty  days'  notice  by  advertisement  is 
required  to  be  given.  No  sale  is,  however,  to  bfe  made  at  a 
less  sum  t£an  the  property  shall  be  appraised  at  by  the  C!om- 
missioners  of  the  Sinking  Fund  and  the  Street  Commissioner, 
or  a  majority  of  titiem,  at  a  meeting  to  be  held  within  one 
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month  prior  to  the  sale.  (Tit.  4,  §  17;  tit  6,  §8.)  The  oon- 
yeyanoe  complained  of  was  made  pureoant  to  a  certain  resolu- 
tion of  the  Common  Council,  adopted  December  20,  1862,  by 
which  it  was  resolved  that  the  premises  in  question  should  be 
sold  to  D.  B.  Martin,  or  any  other  applicant  for  the  purchase 
thereof;  and  it  was  "  referred  to  the  Commissioners  of  the 
Sinking  Fund  to  fix  the  terms  and  price,  the  proceeds  of  which 
to  be  paid  into  the  sinking  fund  for  the  redemption  of  the  city 
debt"  The  Commissioners  of  the  Sinking  Fund  fixed  the 
price  at  $160,000,  requiring  twenty-five  per  cent  to  be  paid 
down,  and  the  residue  to  remain  on  bond  and  mortgage  for 
five  years,  with  interest  at  the  rate  of  six  per  cent  per  annum, 
and  directed  a  conveyance  upon  these  terms  to  be  made  to 
Beuben  Lovejoy.  There  was  no  report  as  to  price  firom  the 
Street  Commissioner  or  Comptroller,  nor  any  appraisement 
preliminary  to  the  sale.  The  Commissioners  negatived  a  reso- 
lution to  give  notice  of  the  sale  by  advertising,  and  to  sell  at 
auction,  which  was  proposed  by  the  Comptroller.  The  con- 
veyance was,  in  fitct,  made  to  the  defendant,  Joseph  B.  Yamum, 
who  executed  a  bond  and  mortgage  for  $120,000,  the  balance 
of  the  purchase  money,  payable  with  six  per  cent  interest 
The  sum  of  $40,000  was  paid  down,  and  the  payment  was  made 
in  part,  as  the  plaintijff  believes,  by  the  defendant  Draper,  who, 
it  is  allied,  was  directiy  or  indirectiy  interested  in  the  property. 
The  following  averments  as  to  the  value  of  the  property  and 
the  eflfect  of  the  sale,  conclude  the  stating  part  of  the  com- 
plaint: **  And  the  plaintiff  shows  that  the  property  sold  as 
aforesaid  is  of  fiir  greater  value,  as  he  is  informed  and  believes, 
than  the  price  aforesaid,  and  has  been  estimated  by  persons 
familiar  with  real  estate  as  fully  worth  three  hundred  thousand 
dollars."  **  And  the  plaintiff  charges,  upon  information  and 
belief  that  the  sale  aforesaid  was  attempted  without  authority, 
and  in  breach  of  law  Mid  of  trust,  at  the  instance,  under  the 
influence  and  to  subserve  the  interest,  of  an  officer  of  the  cor- 
poration, and  that  it  tended  to  the  sacrifice  of  the  city  property, 
the  loss  of  taxpayers  and  ultimate  injury  of  creditors;  that 
the  city  debt  now  amounts  to  the  sum  of  $14,578,905,  and  the 
Surra.— Vol.  IX.  41 
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city  property  available  to  pay  the  same  is  of  the  value  of 
$7,542,103."  The  plaintiff  insists  that  the  conveyance  is  a 
cloud  upon  the  title,  and  he  prays  that  it  may  be  delivered  up 
and  canceled. 

The  ordinance  of  1844,  organizing  the  sinking  fund,  is 
referred  to  in  several  subsequent  acts  of  the  legislature,  passed 
to  enable  the  city  to  borrow  money  for  the  introduction  of  the 
Croton  water  into  the  city.  The  act  of  1845  (p.  247,  §  5) 
declares  that  the  ordinance  shall  remain  in  fidl  force  until  the 
whole  of  the  debt  created  on  account  of  the  Croton  water  shall 
be  fully  redeemed.  (Laws  of  1849,  p.  128,  §  5,  etseq. ;  id., 
1851,  p.  454,  §5.) 

To  show  that  the  sale  was  illegal,  the  plaintiff  also  relied 
upon  certain  provisions  of  the  act  to  amend  the  charter  of  the 
city  of  New  York,  passed  in  1849  (ch.  187),  namely :  Section 
19,  which  declares  "  that  no  member  of  the  Common  Council, 
head  of  department^  chief  of  bureau,  deputy  thereof  or  clerk 
therein,  or  other  officer  of  said  corporation,  shall  be  directly  or 
indirectly  interested  in  any  contract,  work  or  business,  &c.,  &C., 
nor  in  the  purchase  of  any  real  estate  or  other  property  belong- 
ing to  the  corporation,  or  which  shall  be  sold  for  taxes  or 
assessments ;"  and  section  17,  by  which  it  is  declared  that 
"  there  shall  be  an  executive  department  known  as  the  alms- 
house, which  shall  have  cognizance  of  all  matters  relating  to 
the  almshouise  and  prisons  of  the  city,  the  chief  officers  whereof 
shall  be  the  Q-ovemors  of  the  Almshousa" 

The  defendants  Draper  and  Coleman  demurred  to  the  com- 
plaint, on  the  ground  that  it  did  not,  as  alleged,  state  feu^ts 
sufficient  to  constitute  a  cause  of  action.  The  case  was  heard 
before  Mr.  Justice  Mitchell,  at  a  special  term,  who  made  an 
order  overruling  the  demurrer ;  but  the  order  was  appealed 
from  to  the  general  term,  where  it  was  reversed,  and  judgment 
was  given  for  the  defendants  dismissing  the  complaint,  with 
costs.    The  plaintiff  appealed  to  this  court 

S.  W.  Booseveli^  for  the  appellant. 

William  M.  Etxirts,  for  the  reppondentP: 
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Denio,  J.  Assuming  that  the  grant  of  the  land  under 
«yater  executed  to  the  defendant  Vamum  may  have  been  either 
void  or  voidable  for  any  or  all  the  reasons  suggested  in  the 
complaint,  the  question  which  presents  itself  in  the  first  in- 
stance, is  whether  the  plaintiff  sustains  such  a  relation  to  the 
subject  as  will  enable  him  to  maintain  a  suit  to  set  the  convey- 
ance aside.  He  is  a  resident  citizen  of  the  city  of  New  York, 
and  is  the  owner  of  real  and  personal  property  which  is 
liable  to  be  assessed  for  taxes  therein ;  and  he  is  moreover,  a 
creditor  of  the  city  to  the  amount  of  more  than  $100.  The 
defendants'  counsel  maintain  that  neither  of  these  characters 
entitle  him  to  sue  for  such  a  cause. 

I.  As  a  resident  citizen,  and  a  person  liable  to  be  taxed, 
he  has  no  other  rights  than  such  as  are  common  to  all  the 
people  of  that  community  who  own  property ;  and  we  have 
decided  upon  full  consideration  that  it  requires  some  individual 
interest,  distinct  from  that  which  belongs  to  every  inhabitant 
of  the  town  or  county,  to  give  the  party  complaining  a  stand- 
ing in  court,  where  it  is  an  alleged  delinquency  in  the  admin 
istration  of  public  affiairs  which  is  called  in  question.  {DoolittU 
V.  Supervisors  of  Broome  County^  18  N.  Y.,  155.)  The  fact  of 
owning  taxable  property  is  not  such  JEt  peculiarity  as  to  take 
the  case  out  of  the  rule,  for  aU  property,  with  very  limited  ex- 
ceptions, is  taxable,  and  everybody  either  has,  or  is  capable  of 
acquiring,  property.  Liability  to  contribute  to  the  public  bur- 
dens, where  there  are  no  privileged  classes,  is  the  lot  of  every 
member  of  the  State,  and  a  large  proportion  of  all  the  acts  of 
government,  either  general  or  local,  involves  questions  of  ex- 
penditure, and  affects  more  or  less  the  subject  of  taxation.  If 
a  plaintiff  has  taxable  property  at  the  time  he  commences  his 
action,  he  may  not  have  it  when  the  next  assessment  for  pur- 
poses of  taxation  is  made ;  and  if  he  have  none  when  the  act 
complained  of  is  committed,  he  may  be  a  large  taxpayer  when 
that  act  produces  its  result  in  increased  taxation.  The  actual 
liability  of  the  plaintiff  to  injury  consists  in  his  belonging  to 
a  community  in  which  every  person  is  subject  to  pay  taxes  of 
all  he  possesses.     An  act  of  administration  likely  to  produce 
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taxation  is  not,  therefore,  a  matter  of  private  or  individual 
concern.  It  is  an  affair  altogether  public ;  and  the  only  reme- 
dial process  against  an  abuse  of  administrative  power  tending 
to  taxation  which  one  can  have  is  furnished  by  the  elective 
franchise,  or  a  proceeding  in  behalf  of  the  State,  or,  in  the  case 
of  an  act  without  jurisdiction,  in  treating  the  attempt  to  enforce 
the  ill^al  tax  as  an  act  of  trespass.  In  the  case  referred  to,  the 
proceeding  which  was  drawn  in  question  was  that  of  the  board 
of  supervisors  of  a  county.  The  reasoning  by  which  the  con- 
clusion was  reached,  as  well  as  the  examination  of  adjudged 
cases,  applied  generally  to  administrative  acts  of  municipal  cor- 
porations equally  with  the  case  in  hand.  Still,  as  it  had  been 
suggested  that  different  considerations  might  possibly  apply 
where  the  act  complained  of  was  that  of  the  corporation  of  a 
city,  we  withheld  the  expression  of  any  ojHnion  upon  the  al- 
leged distinction  between  the  cases.  But  having  now  heard  this 
aspect  of  the  question  discussed,  we  are  prepared  to  say  that 
no  such  distinction  exists.  The  counties,  cities,  villages  and 
towns  into  which  the  State  is  divided  are  governed,  as  to  mat- 
ters of  local  policy,  by  the  different  agencies  which  have  been 
created  by  the  genenJ  or  fecial  laws  of  the  State.  In  refe- 
rence to  towns  and  counties  tiie  form  is,  for  the  most  part, 
though  not  entirely,  uniform,  but  in  regard  to  cities  and  vil- 
lages great  diversity  exists,  no  two  charters  being  entirely  alike. 
The  olgect  to  be  obtained,  however,  by  these  different  modes 
of  carrying  on  the  local  administration  is  the  same.  The  o£Gi- 
cers  of  municipal  corporations  are  public  officers  equally  with 
the  officers  of  tovms  and  counties,  and  the  property  which  is 
subject  to  tiieir  control  and  management  is  public  property  in 
tiie  same  sense  with  the  property  held  for  public  use  in  the 
towns  and  counties.  The  position  insisted  on  by  the  counsel 
for  the  plaintiff  that  a  municipal  corporation,  in  ike  manage- 
ment of  its  property,  acts  in  a  private  capacity,  as  distinguished 
jfrom  the  exercise  of  a  public  function,  cannot  be  nudntained. 
No  doubt  there  is  a  difference  between  the  fiiculty  of  passing 
by-laws  and  ordinances  in  the  exercise  of  what  is  called  the 
legislative  powers  of  these  corporations,  and  that  of  leasing 
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and  selling  their  property  and  collecting  the  avails,  but  it  is 
not  that  one  is  less  a  public  function  than  the  other.  They 
are  equally  public  acts.  The  distinction  is,  that  one  is  a 
legislative  and  the  other  an  executive  or  administrative  act; 
but  both  are  proceedings  in  the  course  of  public  administration. 
The  cases  dted  for  this  purpose  by  the  plaintiff's  counsel  do 
not  sustain  his  position.  In  The  Presbyterian  Ohv/rch  v.  Tht 
City  of  New  York  (5  Cow.,  6S8),  the  corporation  of  New 
York,  prior  to  the  Bevolution,  had  conveyed  to  the  parties 
whom  the  defendant  had  succeeded,  a  parcel  of  building  ground 
in  the  city,  on  which  the  grantee  had' agreed  to  erect  a  church, 
or  to  use  the  ground  as  a  cemetery.  The  conveyance  contained 
a  covenant  on  the  part  of  the  city  for  quiet  enjoyment  The 
legislature  afterwards  authorized  the  Common  Council  to  pro- 
hibit burials  within  the  city  if  they  should  find  it  necessary, 
and  they  did  pass  an  ordinance  which  prohibited  burials  on 
those  premises ;  and  the  plaintiff  sued,  claiming  that  the  ordi- 
nance was  a  breach  of  the  covenant.  The  defendants  prevailed 
on  the  ground  of  the  paramount  authority  of  the  legislature, 
and  of  the  Common  Council  as  the  delegate  of  a  portion  of  that 
authority,  to  pass  all  needftd  laws  upon  the  subject  of  the 
public  health  and  morals.  They  held  that  it  extended  to  lands 
granted  by  the  corporation  equally  with  private  grants.  The 
case  only  proves  that  the  rights  which  parties  acquire  under 
a  grant  from  a  public  corporation,  are  predsely  the  same  which 
they  would  obtain  under  a  conveyance  from  any  other  grantor. 
In  either  case  the  grant  would  be  subject  to  the  full  exercise  of 
the  law-making  power,  whether  general  or  locaL  The  State 
by  the  commissioners  of  the  land  office,  every  day  conveys 
portions  of  the  public  lands  to  individual  purchasers,  but  the 
transaction  is  no  less  an  act  of  public  administration,  because 
the  jurisdiction  of  the  legislature  over  the  premises  is  retained 
precisely  as  it  would  be  over  lands  granted  by  private  indi- 
viduals. In  Baiky  v.  The  Mayor  of  New  York  (8  Hill,  541), 
Chief  Justice  Nelson  spoke  of  the  acts  of  the  legislature  for 
the  introduction  of  the  Croton  water  into  the  city,  as  an  enter- 
prise for  the  private  emolument  and  advantage  of  the  city,  as 
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well  as  for  the  public  good.  The  inyestment,  he  said,  and  the 
revenues  and  profits  to  be  derived  there&om,  were  a  part  <^ 
the  private  property  of  the  city,  and  he  repeated  that  the 
grant  of  power  contained  in  the  act  was  for  purposes  of  private 
advantage  and  emolument  The  plaintiff's  counsel  rely  upon 
these  expressions  as  proving  that  the  city  property  is  private 
in  some  sense  which  affects  the  present  question.  But  the 
controversy  in  the  case  was  whether  the  water  commissioners, 
under  whose  directions  the  Croton  dam  was  constructed,  were 
to  be  considered  the  servants  of  the  State  or  of  the  city.  The 
term  private  was  used  in  order  to  qualify  the  enterprise  and 
the  property  which  was  to  be  created  in  the  water-works,  as  a 
proprietary  concern  of  the  city  and  not  of  the  State.  A  more 
discriminating  expression  might  have  been  used,  but  the  lan- 
guage as  it  stands  is  not  calculated  to  mislead  one  who  shall 
read  the  whole  case. 

The  difference  between  a  municipal  corporation  and  the 
ordinary  official  agencies  for  the  government  of  a  local  division 
of  the  State  consists,  mainly,  in  the  capacity  of  the  former  to 
sue  and  be  sued,  and  to  contract  under  a  common  seal  and  in 
a  common  nama  This  circumstance  does,  no  doubt,  expose  a 
community  thus  governed  to  some  suits  to  which  the  latter  is 
not  exposed.  Thus  it  has  been  held  in  a  great  many  cases  that 
a  city,  or  an  incorporated  village,  may  be  sued  for  negligence 
in  not  repairing  the  streets,  sidewalks,  &c.  But  this  distinction 
does  not  aid  the  plaintiff  in  this  case.  His  difficulty  is,  not 
that  the  corporation  is  not  the  proper  party  representing  the 
public  to  be  sued,  provided  a  cause  of  action  exists  which  the 
plaintiff  can  enforce.  The  defect  is  the  want  of  a  proper  party 
plaintiff.  The  corporation  represents  the  interest  liable  to  be 
affected  by  the  remedy  sought ;  but  the  plaintiff  does  not  repre- 
sent the  whole  public,  who  are  the  parties  claimed  to  be 
aggrieved.  I  am  very  confident  that  the  plaintiff  cannot  sustain 
this  action,  in  his  character  as  a  resident  citizen  and  taxpayer. 

n.  The  right  to  sue,  as  a  creditor  holding  shares  of  the  dty 
stock,  depends  upon  other  considerations.  The  persons  simi- 
larly situated  are  probably  numerous ;  but  the  rights  which 
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they  have  belong  to  them  as  private  individuals,  and  not  as 
members  of  the  oommunity.  I^  therefore,  the  complaint  dis- 
closes facts  which  would  have  given  the  plaintiff  a  right  of 
action  if  he  had  been  the  sole  creditor  of  the  corporation,  he 
is  not,  I  think,  preduded  from  suing  because  there  are  a  great 
many  others  having  the  same  common  interest  with  him.  In 
such  a  case  the  action  may  be  brought  by  one  or  more  for  the 
benefit  of  the  whole,  according  to  section  119  of  the  Code, 
which  is  only  the  enactment  of  a  rule  as  to  practice  which 
has  long  prevailed  in  courts  of  equity. 

The  question,  then,  is,  whether  the  plaintiff)  as  a  creditor, 
has  stated  a  title  for  the  relief  which  he  claims  against  the 
defendants.  His  case,  according  to  tiie  complaint,  is,  briefly, 
that  property,  the  proceeds  of  the  sales  of  which  were  pledged 
and  appropriated  for  the  payment  of  the  city  debt,  has  been 
sold  for  less  than  its  value,  and  that,  in  making  the  sale,  pre 
cautions  provided  by  law  for  securing  an  adequate  price  have 
not  been  taken.  This,  and  the  charge  that  an  office-holder 
under  the  city  government,  who  was  prohibited  by  law  from 
being  concerned  in  the  purchase  of  city  property,  was  interested 
in  this  purchase,  constitutes  the  whole  of  the  case.  It  is  not 
stHti^d  that  there  has  been  any  de&ult  in  the  payment  of  interest, 
or  that  the  principal  of  the  debt  has  become  due,  nor  that  the 
debt  is  in  any  way  insecure,  nor  that  the  plaintiff  is  under  any 
apprehension  that  he  will  sustain  a  loss.  It  is,  indeed,  averred 
that  the  debt  of  the  corporation  is  much  larger  than  its  property ; 
but  public  or  municipal  debts  are  not  based  upon  accumulated 
property,  but  on  the  faculty  of  taxation  and  the  pledge  of  the 
public  Mth. 

It  will  be  necessary  to  ascertain  what  legal  rules  apply  to  the 
issuing  of  grants  of  this  kind,  namely,  of  land  under  water ;  and, 
upon  a  carefiil  examination  of  the  ordinance  relating  to  the 
sinking  fund,  it  will  be  perceived  that  they  are  distinct  from 
those  which  regulate  the  sales  of  other  real  estate.  Sections  11 
to  16,  inclusive,  of  title  4,  relate  to  such  grants.  The  property 
not  required  to  be  put  up  at  auction,  and  no  previous  notice 
is  necessary  to  be  given  of  the  time  and  place  of  sale,  as  is  the 
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case  whero  other  real  estate  is  sold.  With  the  exception  of 
grants  to  be  made  in  certain  q^ecified  localities  to  be  immedi- 
ately  noticed,  the  price  is  to  be  arrived  at  by  a  report  of  the 
ConaptroUer  and  Street  Oommissioner,  confinned  by  the  Com- 
missioners of  the  Sinking  Fund.  Bat  a  section  of  the  ^hore 
of  the  North  river  is  exdaded  from  the  operation  of  that  pro- 
vision, and  it  is  declared  that  the  rates  to  be  chai^^  for  grants 
iii  that  localilT^,  which  includes  the  premises  in  question,  shall 
be  those  specified  in  a  schedule  contained  in  section  12.  By 
that  schedule  the  grant  in  question  was  to  be  charged  for  at 
the  rate  of  $14  per  running  foot  of  the  westerly  line  of  the 
Eleventh  avenue.  The  length  of  that  line  is  not  given  in  the 
description  of  this  grant,  but  the  length  of  the  westerly  line 
of  the  grant,  which  is  the  Thirteenth  avenue,  id  eight  hundred 
and  seventy  feet  and  seven  inches ;  and  as  the  figure  of  the 
parcel  granted  idiows  that  it  increases  in  width  as  it  extends 
towards  the  centre  of  the  river,  it  is  clear  that  the  price  obtained 
was  many  times  greater  than  that  which  would  result  from 
applying  the  data  mentioned  in  the  ordinance.  The  value  of 
this  interest  had  doubtless  greatiy  increased  since  the  adoption 
of  the  ordinance.  It  does  not  follow  from  its  provisions  that 
the  Common  Council  or  the  Commissioners  of  the  Sinking 
Fond  could,  in  good  &ith,  or  without  exposing  the  members 
to  grave  responsibilities,  dispose  of  these  rights  at  the  prices 
mentioned  in  the  ordinance,  if  other  persons  could  be  found, 
after  reasonable  notice  or  inquiry,  who  would  pay  more.  The 
sum  mentioned  in  the  schedule  should,  I  think,  be  r^arded  as 
a  mini  mum ;  but  there  was  no  provision  for  a  public  sale  or  for 
competition ;  and  the  duty  imposed  upon  the  city  officer?  was 
similar  to  that  which  attaches  to  any  one  clothed  with  authority 
to  dispose  of  property  at  private  sale  not  below  a  given  price. 
But  the  precise  directions  of  the  ordinance — which  apply  to 
grants  not  within  the  section  referred  to,  and  to  sales  of  real 
estate  other  than  land  under  water — ^by  which  the  price  is  to  be 
determined,  have  no  application  to  those  grants  of  land  under 
water  at  the  place  where  the  one  in  controversy  is  located. 
The  averments,  therefore,  that  no  appraiseinent  was  made 
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acoording  to  the  ordinanoeci.  that  public  notice  was  not  given  ; 
and  that  there  was  no  auction  sale,  are  inapplicable,  and  have 
no  tendency  to  show  tiie  grant  to  be  illegal  They  would  have 
been  material  in  connection  with  an  averment  of  collusion 
between  the  officers  who  made  the  sale  and  the  purchaser,  and 
a  conspiracy  to  defraud  the  city  by  passing  tiie  grant  for  an 
inadequate  consideration;  but  there  is  no  charge  of  want  of 
good  faith  on  the  part  of  any  person  concerned.  The  statement 
that  the  property  was  of  £ur  greater  value  than  the  price  given, 
and  that  some  good  judges  estimated  it  to  be  worth  $800,000, 
unconnected  with  any  charges  of  illegality  or  of  fraud  or  col* 
lusion,  does  not  raise  any  material  issue.  The  only  departure 
from  the  provisions  of  the  ordinance,  which  I  can  discover, 
consists  in  the  reservation  <^  interest  at  the  rate  of  only  six 
per  cent,  when  the  ordinance  expressly  requires  that  seven  per 
cent  should  be  reserved  upon  all  bonds  and  mortgages  taken 
upon  grants  made  by  virtue  of  the  ordinance.  I  have  not 
heard  any  answer  to  this  all^ation  of  ill^ality. 

I  am  of  opinion  that  Mr.  Draper,  as  a  Gbv^nor  of  the  Alms- 
house, was  forbidden  by  the  city  charter  to  be  concerned  in 
such  a  purchase.  The  persons  prohibited  from  being  in  any 
way  interested  in  the  purchase  of  any  real  estate  or  other 
property  belonging  to  the  corporation  are  the  members  of  the 
Common  Council,  heads  of  d^artments,  chiefs  of  bureaus  and 
their  deputies  and  clerks,  and  any  ''other  officer  of  the  said 
corporation."  (Laws  of  1849,  p.  488,  §  19.)  The  ahnshouse 
department  is  a  branch  of  the  city  government,  and  Mr.  Draper 
was  one  of  its  heads  or  chief  officers  (id.,  §  17).  If  there 
could  be  any  doubt  as  to  this,  he  is  certainly  an  officer  of  the 
corporation.  There  is,  of  course,  a  &x  stronger  reason  for 
prohibiting  members  of  the  Common  Council  and  the  Commis- 
sioners of  the  Sinking  Fund  from  being  interested  in  such 
sales,  in  which  they  would  have  a  direct  agency  by  virtue  of 
their  offices,  than  for  attaching  the  disability  to  one  filling  the 
position  held  by  the  defendant  Draper;  but  the  legislature 
thought  fit  to  extend  it  to  all  the  corporation  officers,  including, 
of  course,  the  Governors  of  the  Almshouse,  and  we  cannot 

Smith  —Vol.  IX.  42 


Digitized  by 


Google 


880  CASES  IN  THE  COXJRT  OF  APPEAIfl. 

Boosevelt  v.  Drapet • 

make  an  exception.  I  do  not,  however,  see  that  the  plain- 
tiff has  any  rights  growing  out  of  the  violation  of  the  statute  in 
this  respect  It  is  not  charged  that  the  grant  was  made  for  a 
less  consideration  because  Mr.  Draper  was  interested,  or  that 
the  sinking  fund  has  suffered  any  detriment  on  that  account 
It  may  well  be  that  the  city  could  maintain  an  action  to 
impeach  the  conveyance,  as  being  made  contrary  to  law  in  this 
respect  But  the  plaintiff  was  not  in  any  sense  a  party  to  the 
conveyance,  and  is  not  concerned  to  vindicate  the  law,  unless 
it  c^n  be  shown  that  his  pecuniary  interests  have  been  injuri- 
ously affected.  The  averments  £bJ1  short  of  stating  such  a 
case. 

This  brings  me  to  the  consideration  of  what  I  conceive  to 
be  a  &tal  defect  in  the  plaintiff's  case,  putting  it  in  the  aspect 
of  a  suit  by  a  creditor.  He  has  no  specific  or  general  lien  upon 
this  property.  He  has,  no  doubt,  an  interest;  and  I  think  he 
has  such  a  legal  right  to  have  the  funds  mentioned  in  the  ordi- 
nance correctly  administered,  in  order  to  subserve  the  purposes 
for  which  they  were  designed,  as  might  be  enforced  by  the 
courts,  in  a  proper  case.  But  the  tide  of  the  city  property, 
including  that  which  was  the  subject  of  this  grant,  was  in  the 
corporation.  The  creditors  have  not  even  an  equitable  tide. 
The  duty  of  the  city  officers,  entrusted  by  the  sinking  fund 
officers  with  its  disposition  and  management,  is  a  public  govern- 
mental duty,  and  not  a  private  one,  for  which  they  are  gene- 
rally responsible  to  the  creditors ;  but  if  they  do  an  act  which 
produces  injury  to  them,  and  which  cannot  be  justified  as  the 
exercise  of  a  discretion  with  which  they  are  clothed,  the  indi- 
viduals are,  no  doubt,  responsible ;  and  so,  if  an  act  is  threat- 
ened, the  direct  and  necessary  tendency  of  which  is  to  deprive 
the  creditors  of  their  security  to  an  extent  which  will  hazard 
the  realization  of  their  demands,  the  law,  in  my  opinion,  will 
'*"    '  ventive  remedy.    But  die  complaint  in  this  case 

»ent  any  such  features.  It  assumes  a  right,  so  &r 
tiff's  claims  as  a  creditor  are  asserted,  to  question 
the  portions  of  the  city  property  referred  to  in  the 
i  ordinance,  as  though  it  was  subject  to  an  equita- 
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ble  lien  in  their  fevor,  whether  their  pecuniary  interests  are 
actuallj  prejadioed  or  not  Suoh  a  view  of  their  rights  can- 
not be  sustained 

I  am  in  &yor  of  affirming  the  judgment  of  the  Supreme 
Court 

Davies^  J.,  took  no  part  in  the  case ;  James,  J.,  dissented 
from  so  much  of  the  preceding  opinion  as  holds  Draper,  a 
Governor  of  the  Almshouse,  to  be  within  the  statute  prohibit- 
ing city  officers  from  having  an  interest  in  the  purchase  of 
corporation  lands:  all  the  other  judges  concurring, 

Judgment  affirmed. 


Mabt  Durando  v.  Chables  p.  Durando  et  dL 

A  widow  is  not  dowable  of  land  in  which  her  husband  has  only  a  rested 

remainder^  expectant  upon  an  estate  for  life. 
This  rule  holds  lis  well  where  the  estate  of  the  husband  comes  by  devise, 

as  by  inheritance. 
The  word  '*  purchase,**  as  used  in  Coke,  Litt,  31,  in  reference  to  this  point  is 

limited  to  a  purchase  by  deed. 

Appeal  from  the*  Supreme  Court  Paul  Durando  died  in 
S47,  leaving  a  widow,  to  whom  he  devised  his  real  estate  for 
;  ife ;  remainder  to  his  children,  of  whom  Peter  Durando,  the 
husband  of  the  appellant,  was  one.  In  1855,  during  the  lifetime 
of  Paul  Durando's  widow,  a  portion  of  the  real  estate  was  ap- 
propriated for  the  extension  of  the  Bowery  in  the  city  of  New 
York,  and  its  value  was,  by  order  of  the  court,  deposited  in  the 
hands  of  the  Chamberlain,  the  interest  to  be  paid  to  the  widow 
Durandp  during  her  life,  and  then  to  be  subject  to  the  further 
order  of  the  court  Peter  Durando  died  in  1853,  leaving  the 
appellant  his  widow.  In  April,  1860,  immediately  after  the 
death  of  Paul  Durando's  widow,  the  appellant  applied  to  the 
court  by  petition,  claiming  her  husband's  share  in  the  money, 
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as  his  personal  estate.  The  case  was  sent  to  a  Beferee  to  take 
pioo&,  &a,  who  reported  that  the  petitioner  was  entitled  to  the 
money  as  personal  estate  of  her  deceased  husband.  Upon  an 
appeal,  the  petitioner  claimed,  that  if  the  fimd  wis  to  be  re- 
garded as  real  estate,  she  was  entitled  to  dower  therein.  The 
court,  at  general  term  in  the  first  district,  held  that  the  peti- 
tioner had  no  rights  in  the  fund  as  personal  estate,  nor  any 
right  of  dower  in  the  land  out  of  which  the  fimd  arose.  The 
petitioner  appealed  to  this  court,  where  the  cause  was  submit' 
ted  on  printed  arguments. 

L  M,  Buddngham^  for  the  appellant 

David  ITiurstoTij  for  the  respondents 

Seldkn,  J.  To  entitle  a  widow  to  dower,  the  husband  must 
have  been  seised,  either  in  fact  or  in  law,  of  an  estate  of  in- 
heritance in  the  land  at  some  time  during  the  coverture.  This 
rule  is  inflexible.  When,  therefore,  the  husband  had,  previous 
to  his  death,  simply  a  reversion  in  fee,  or  a  vested  remainder 
expectant  upon  an  estate  fbr  life,  his  widow  cannot  be  en- 
dowed. As  in  such  a  case  the  husband  has  never  had  either 
possession  or  any  present  right  of  possession,  he  cannot  be  said 
to  have  had  a  seisin  of  any  sort,  either  actual  or  legal  It  is 
conceded  by  the  counsel  for  the  appellant,  that  this  rule  applies 
where  lands  descend  to  the  husband,  subject  to  the  right  of 
dower  of  tiie  widow  of  the  ancestor;  as  if  a  fiEttfaer  die  intes- 
tate leaviQg  a  widow  and  a  son,  and  the  widow  is  endowed, 
it  is  not  claimed  that  the  widow  of  the  son,  in  case  of  his  death, 
in  the  lifetime  of  his  fiather's  widow,  could  ever  be  endowed 
of  the  lands  which  had  been  assigned  for  the  dower  of  the  lat- 
ter. But  it  is  insisted,  that  where  the  estate  comes  to  the  hus- 
band, not  by  inheritance  but  by  purchase,  the  widow,  may  be 
endowed,  notwithstanding  her  husband  has  had  only  a  remain- 
der in  the  land. 

The  distinction,  or  rather  the  idea  that  it  applies  to  this  case, 
is  evidently  founded  upon  a  misapprehension.    It  is  true,  that 
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where  a  &ther  conyeys  lands  to  a  son,  subject  to  the  contin- 
gent right  of  the  wife  of  the  £Btther  to  dower,  if  the  &ther 
dies,  and  his  widow  is  endowed,  and  before  her  death  the  son 
dies  leaving  a  widow,  the  latter,  if  she  survive  the  widow  of 
the  &ther,  is  entitled  to  dower  in  the  lands  of  which  such 
widow  had  previously  been  endowed.  But  the  reason  is,  not 
because  there  is  any  distinction  between  a  vested  remainder, 
which  comes  by  descent,  and  one  created  by  deed,  but  because 
in  the  case  supposed,  the  son  becomes  actually  seised  of  the 
estate  in  the  lifetime  of  the  £ekther ;  and  this  seizin  is  sufi&cient 
to  entitle  his  widow  to  dower,  although  his  estate  is  contingent, 
and  is  defeated  by  the  death  of  the  father  leaving  a  widow. 

Ixjan  discover  ng  other  foundation  for  the  position  assumed 
by  the  appellant's  counsel,  than  the  inapt  use  by  Coke  of  a 
single  word  in  a  passage  which  I  will  quote.  In  speaking  on 
this  subject  he  says :  "  For  example,  if  there  be  grandfather, 
father  and  son,  and  the  grandfather  is  seised  of  three  acres  of 
land  in  fee,  and  taketh  wife  and  dieth,  this  land  descendeth  to 
the  fether  who  dieth  either  before  or  after  entry,  now  is  the 
wife  of  the  &ther  dowable.  The  father  dieth,  and  the  wife  of 
the  grand&dier  ia  endowed  of  one  acre  and  dieth,  the  wife  of 
the  fether  shall  be  endowed  only  of  the  two  acres  residue,  for 
the  dower  of  the  grandmother  is  paramount  the  title  of  the 
wife  of  the  fether,  and  the  seizin  of  the  fether  which  descend- 
ed to  him  (  be  it  in  law  or  actual)  is  defeated ;  and  now  upon 
the  matter  the  fether  had  but  a  reversion,  expectant  upon  a 
freehold,  and,  in  that  case,  doe  de  dotepeti  non  dAet;  although 
the  wife  of  the  grandfather  dieth  leaving  the  fether's  wife.  And 
here  note  a  diversity  between  a  descent  and  a  purchase.  Por  in 
the  case  aforesaid,  if  the  grandfether  had  enfeoffed  the  father, 
or  made  a  gift  in  tail  unto  him,  then  in  the  case  above  said, 
the  wife  of  the  father,  after  the  decease  of  the  grandfether's 
wife,  should  have  endowed,  of  that  part  assigned  to  the  grand- 
mother ;  and  the  reason  of  this  diversity  is,  for  that  the  seizin, 
that  descended  after  the  decease  of  the  grandfather  to  the 
fether  is  avoided  by  the  endowment  of  the  grandmother,  whose 
title- was  consummate  by  the  death  of  the  grandfather;  but  in 
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the  case  of  the  purchase  or  gift,  that  took  effect  in  theU/eot 
the  grandfather  (before  the  title  of  dower  of  the  grandmother 
was  consummate),  is  not  defeated,  but  only  quoad  the  grand- 
mother, and  in  that  case  there  shall  hedosde  dote,"  (Coke,  Litt., 
81,  a.  b.) 

The  word  purchase,  which  occurs  in  this  paragraph,  when 
used  in  contradistinction  to  descent,  includes  the  obtaining  of 
title  by  devise  as  well  as  by  deed.  But  the  whole  reasoning 
of  the  passage  quoted,  shows  that  the  eflfect  attributed  to  a 
purchase  follows  only  when  the  land  is  conveyed  by  deed. 
The  sole  reason  given  for  the  distinction  is,  that  a  purchase 
takes  effect  in  the  lifetime  of  the  vendor,  and  the  purchaser 
becomes  at  once  seised  of  a  defeasible  estate  while  in  case  of 
a  descent,  the  heir  is  never  seised  of  the  lands  assigned  for 
dower  during  the  life  of  the  widow,  as  her  title  relates  back 
in  all  cases  to  the  death  of  the  husband.  Now,  in  this  respect, 
there  is  not  the  slightest  difference  between  a  descent  subject  to 
dower,  and  a  devise  subject  either  to  dower  or  any  other  life 
estate.  In  either  case  the  freehold  passes  directly  to  the  tenant 
of  the  life  estate,  upon  the  death  of  the  ancestor  or  devisor, 
and  neither  the  heir  nor  the  devisee  of  the  remainder  can  have 
any  seizin  until  the  death  of  such  tenant 

The  distinction  is  stated  in  terms  perfectly  accurate  and  pre- 
cise by  the  Chancellor  in  the  case  of  Dunham  v.  Oshom  (1  Paige, 
684) ;  but  in  the  subsequent  case  of  Cregier  (1  Barb.  Ch.,  598), 
he  uses  the  word  purchase  as  it  is  used  by  Lord  Coke,  and  states 
the  distinction  as  being  between  estates  which  came  to  the  hus 
band  by  descent,  and  those  which  came  by  purchase,  subject 
to  dower.  This  inaccuracy  in  the  use  of  tiie  word  purchase, 
by  both  Lord  Coke  and  Chancellor  Walworth,  is  perfectly 
palpable ;  but  as  it  has  led  to  the  bringing  of  so  dear  a  case 
as  the  present  to  this  court,  it  may  be  well  to  advert  to  and 
explain  it  That  it  is  this  which  has  misled  'the  counsel  for 
the  appellant  is  obvious,  as  he  commences  his  citations  in  sup- 
port of  his  doctrine  with  the  Year  Book  (5  Edw.  HI,  title, 
Voucher,  249),  which  appears  to  be  the  very  authority  upon 
which  Lord  Coke  based  his  distinction.    None  of  the  other 
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authorities  cited  by  the  counsel  have  any  tendency  to  support 
his  position ;  and  it  is  very  clear  that  it  is  untenable.  The 
precise  question  was  decided  by  the  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Eldridge  v.  Forrestal  (7  Mass.,  258),  and 
in  Bedcman  v.  Sudson  (20  Wend.,  58),  it  was  assumed  as  per- 
fectly clear,  that  in  such  a  case  the  widow  was  not  entitled  to 
dower. 

There  can  be  no  pretense  that  the  widow  is  entitled  to  the 
fund  in  question  as  personal  estate,  under  the  statute  of  distri- 
butions. The  money  is  the  product  of  the  land  taken,  and 
must  belong  to  the  persons  entitled  to  the  land  which  it  repre- 
sents, and  out  of  which  it  arose.  Besides,  the  title  had  already 
vested  in  the  heirs  when  the  proceedings  for  extending  the 
street  were  conmienced,  and  if  the  widow  had  then  no  right 
of  dower  in  the  pi:eniises,  she  of  course  can  have  no  right  to 
the  money  even  if  it  is  to  be  considered  as  personal  estate. 

The  judgment  of  the  Supreme  Court  must  be  affirmed^ 


All  the  judges  concurring. 


Judgment  affirmed. 


SWBET  ei  (d,  V.  Baeney  et  al 


A  common  carrier  of  money  from  baokerB  in  the  interior  to  a  bank  in  New 
York  city,  having  no  notice  of  the  ownership,  except  what  is  implied  from 
the  address  of  the  package,  is  authorized  to  treat  the  consignee  as  enti- 
tled to  control  the  manner  of  its  delivery. 

Any  delivery  which  discharges  the  carrier  as  between  him  and  the  con- 
signee, IB  good  as  agdnst  the  consignor. 

Accordingly,  where  an  express  company  entrusted  with  a  package  of  money^ 
addressed  "  People's  Bank,  173  Oanal  street.  New  York,"  by  the  direc- 
tion of  the  bank,  delivered  the  package  in  a  distant  part  of  the  city  to  its 
agent,  from  whom  it  was  stolen,  TuHd^  that  the  consignor  to  whom  the 
package  belonged,  could  not  maintain  an  action  for  its  non-delivery. 

Appeal  from  the  Supreme  Court    Action  against  the  de- 
fendants, an  Express  Company,  as  common  carriers,  to  recover 
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the  amount  of  a  package  of  money,  received  by  the  defendants 
directed  to  the  "People's  Bank,  173  Canal  street,  New  York." 
The  defendants  had  a  verdict  at  the  circuit,  which  was  aflBrmed 
at  the  general  term  of  the  Supreme  Court  in  the  seventh  dis- 
trict, and  the  plaintiffs  appealed  to  this  court 

The  proof  showed  these  facts :  The  plaintife  were  bankers 
at  Dansville,  Livingston  county.  They  kept  an  account  with 
the  People's  Bank,  in  which  they  were  in  the  habit  of  making 
deposits  and  drawing  bills  of  exchange  or  checks  against  the 
same.  A  package  containing  $2,892,  was  delivered  by  them 
to  the  defendants,  durected  "  People's  Bank,  173  Canal  street, 
New  York,"  to  be  forwarded  as  directed.  The  package  was 
taken  to  New  York,  and  delivered  at  the  defendants'  oflSce  in 
that  city  to  one  Messenger,  an  employee  of  the  People's  Bank. 
Messenger  was  a  porter  in  the  People's  Bank,  and  had  been  for 
several  years;  was  accustomed  to  receive  money  brought  by  the 
defendants'  company  at  the  bank,  at  the  Clearing  House  and  at 
the  defendants'  office.  Messenger  was  also  accustomed  to  act 
for  the  "  People's  Bank  "  in  making  exchanges  and  collections 
with  other  banks ;  and  he  acted  as  its  representative  at  the 
Clearing  House,  at  a  desk  labeled  "People's  Bank;"  had 
there  often  received  packages  of  money  feom  the  defendants 
addressed  to  "  People's  Bank  "  and  given  receipts  for  the  same 
for  said  bank.  The  defendants'  office  was  in  the  same  buOd- 
ing  with  the  Clearing  House,  and  Messenger  requested  the 
defendants  to  keep  the  packages  for  the  "People's* Bank **  at 
their  office  until  he  called  for  them.  The  defendants  did  so, 
and  Messenger  regularly  called  for  them  and  received  them, 
and  gave  receipts.  In  the  eighteen  days  previous  to  the  de- 
livery of  this,  nine  other  packages  for  the  People's  Bank  were 
delivered  to  and  receipted  by  Messenger  without  any  complaint 
or  objection  fix>m  the  bank.  After  the  delivery  to  Messenger 
of  the  package  in  question  it  was  stolen  £rom  him. 

The  plaintiflfe'  counsel  requested  the  judge  to  charge  the  jury, 
that  the  duty  of  the  defendants  was  to  deliver  the  package  at 
the  bank  as  directed,  and  they  were  not  authorized  to  deliver 
the  same  to  any  person  at  any  place,  other  than  at  the  bank. 
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8.  That  neither  the  bank,  nor  the  defendants  were  authorized 
to  change  the  mode  of  delivety  of  the  package  without  the 
consent  or  knowledge  of  the  plaintiff ;  and  that  such  change, 
if  made  without  thdir  knowledge  or  consent,  would  not  dis- 
charge the  defendants. 

The  judge  refhsed  both  of  these  requests,  and  the  plaintiff' 
counsel  excepted  to  such  refbsaL  The  judge  charged  that  a 
delivery  to  an  agent  of  the  bank,  authorized  by  it  to  receive 
the  pa(^kage,  at  any  place  other  than  the  bank,  would  discharge 
the  defendants,  to  which  the  plaintifib'  counsel  also  excepted. 

Waldo  JBuiehinSj  for  the  appeUants. 
Charks  O^OonoTf  for  the  respondents. 

Jaiqes,  J.  That  these  defendants  were  conunon  carriere 
can  hardly  be  doubted.  Persons  whose  business  it  is  to  re* 
ceive  packages  of  bullion,  coin,  bank  notes,  commercial  paper, 
and  such  other  articles  of  value  as  parties  see  fit  to  trust  to 
their  care  for  the  purpose  of  transporting  the  same  from  one 
place  to  another  for  a  compensation^  are  common  carriers,  and 
responsible  as  such  for  the  safe  delivery  of  property  intrusted 
to  them.  {Russell  v.  Livingstonj  19  Barb.,  346 ;  Sherman  v. 
Wdk,  28  Barb.,  408.)  Such  was  the  business  of  these  defend- 
ants, and  such  their  responsilHlity. 

The  consignee  is  the  presumptive  owner  of  the  thing  con- 
signed ;  and  when  the  carrier  is  not  advised  that  any  different 
relation  exists,  he  is  bound  so  to  treat  the  consignee ;  but  this 
presumption  may  be  rebutted ;  and  if  in  an  action  for  non-deli- 
very by  the  consignor  against  the  carrier,  that  presumption  be 
overcome,  the  action  is  properly  brought  in  the  consignor's 
name.  {Price  v.  PdioeU,  8  Oomst,  822.)  But  in  this  case,  unless 
a  delivery  of  the  money  be  e9tablished,  the  plaintifis'  right  to 
xeoover  was  made  out 

There  was  no  notice  that  the  contents  of  the  package  in 
question  belonged  to  the  consignors;  nor  was  there  any  &ct 
proved,  calculated  to  weaken  the  presumption  of  ownership  in 
Smtth.— Vol.  IX.  48 
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the  consignee.  The  defendants  were,  therefore,  not  only  au- 
thorized but  folly  justified  in  treating  the  consignment  as  the 
property  of  the  bank.  The  defendants  could  not  know  that 
they  were  employed  to  make  a  deposit  in  the  "  People's  Bank  " 
for  the  benefit  of  the  assignors ;  or  that  this  package  was  en- 
titled to  or  demanded  a  special  delivery.  There  was  in  fact, 
nothing  in  the  transaction  to  advise  them  that  this  packi^ 
was  to  be  treated  differently  fix)m  other  packages  actually  be- 
longing to  the  bank ;  and,  therefore,  any  delivery  good  against 
the  bank,  discharged  the  carrier. 

The  principal  question,  then  is,  was  there  a  delivery  good 
against  the  bank ;  if  there  was,  the  plaintiffe  must  follow  the 
bank ;  they  have  no  cause  of  action  against  these  defendants. 
It  is  conceded  that  the  liabilily  of  a  carrier  begins  with  the 
receipt  of  the  goods  by  him,  and  continues  until  the  delivery 
of  the  goods  by  him,  subject  to  the  general  exceptions.  And 
an  express  carrier  is  bound  to  deliver  the  goods  at  their  des- 
tined place,  to  the  consignee,  or  as  the  consignee  may  direct 
.  In  general,  the  delivery  must  be  to  the  owner  or  consignee 
Iiimselfl  or  to  his  agent  (11  Met.,  509),  or  they  must  be  car- 
ried to  his  residence,  or  they  may  be  taken  to  his  place  of 
business,  when  from  the  nature  of  the  parcels  that  is  the 
appropriate  place  for  their  delivery.  But  there  is  no  rule  of 
law  requiring  a  delivery  at  the  consignee's  residence  or  place 
of  business,  when  he  is  willing  to  accept  it  at  a  different  place, 
or  directs  a  delivery  at  another  place.  The  consignee,  or  his 
authorized  agent,  may  receive  goods  addressed  to  him  in  the 
hands  of  a  carrier  at  any  place,  either  l)efore  or  after  their 
arrival  at  their  place  of  destination,  and  such  acceptance  ope- 
rates as  a  discharge  of  the  carrier  from  his  liability.  It  was 
held  in  Lewis  v.  The  Western  Bailrocd  (11  Met,  509),  that  if 
A,  for  whom  goods  are  transported,  authorizes  B  to  receive  a 
delivery  thereof  and  to  do  aU  acts  incident  to  the  delivery 
and  transportation  thereof  to  A,  and  B  instead  of  receiving  the 
goods  at  the  usual  place  of  delivery,  requests  the  agent  of  the 
railroad  to  permit  the  car  which  contains  the  goods  to  be 
hauled  to  a  near  depot  of  another  company,  and  such  agent 
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assents  thereto,  and  assists  B  in  hauling  the  car  to  such  depot^ 
and  B  then  requests  and  obtains  leave  of  that  company  to  use 
its  machinery  to  remove  the  goods  from  the  car — ^the  company 
that  transported  the  goods  is  not  answerable  for  the  want  of 
care  or  skill  in  the  persons  employed  in  so  removing  the  goods 
from  the  car,  nor  for  the  want  of  strength  in  the  machinery 
used  for  the  removal  of  them,  and  cannot  be  charged  with  any 
loss  that  may  happen  in  the  course  of  such  delivery  to  A." 

Had  the  consignee  in  this  case  received  the  package  in  ques- 
tion at  the  defendants'  office,  I  think  no  one  would  doubt  the 
defendants  were  discharged.  The  case  then  turns  upon  Mes- 
senger's agency.  If  an  authorized  agent  in  the  premises,  a 
delivery  to  him  was  as  effectual  as  a  delivery  to  the  principal. 
The  question  of  agency  was  a  question  of  fiu^t,  and  was  set- 
tled by  the  verdict  of  the  jury. 

We  think  the  delivery  at  the  office  of  the  defendants'  to  the 
authorized  agent  of  the  consignee  was  proper,  and  operated  to 
discharge  the  defendants  from  their  obligations  as  carriers. 

This  disposes  of  the  case  unless  there  was  some  error  com- 
mitted at  circuit  in  submitting  the  question  of  Messenger's 
authority  to  the  jury,  or  in  the  courts  refusing  to  charge  as 
requested.  I  have  been  unable  to  discover  any  such  error. 
The  evidence  submitted  was  competent — it  was  of  the  most 
perfect  and  satisfiswtory  kind,  and  not  only  justified  but  re- 
quired the  verdict  rendered.   The  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  Davies,  J.,  who  upon  a 
previous  argument  of  the  cause  (this  being  the  third)  deli- 
vered the  following  opinion : 

Davies,  J.  (Dissenting.)  The  plamtiflfe  in  1854  were  dealers 
with  the  People's  Bank  of  the  city  of  New  York,  and  were 
accustomed  to  make  deposits  therein,  which  in  the  usual  course 
of  banking  business  were  passed  to  their  credit,  and  upon  or 
against  which  they  drew  drafts  or  checks.  Being  at  a  distance 
from  the  bank,  and  consequently  unable  either  personally  or 
by  a  clerk  to  make  a  deposit  in  the  bank  in  the  usual  way, 
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they  emplo  jed  the  defendants  for  that  purpose,  and  the j  under- 
took and  agreed  to  perform  that  service.  There  is  nothing 
unusual  or  extraordinary  in  this.  It  is  a  thing  of  not  un£re- 
quent  oocurrence,  where  the  dealer  with  a  bank,  residing  in 
die  same  or  adjoining  or  proximate  places,  with  the  location 
of  a  bank,  employs  agents  or  carriers  to  make  deposits  for  him 
The  employment  is  lawful,  and  in  this  case  the  agreement  is 
dear  and  specified 

The  question  presented  for  our  consideration  in  this  case  is, 
whether  the  defendants  have  performed  the  service  which  they 
undertook.  There  is  no  ground  for  the  assumption,  that  the 
money  transmitted  by  the  defendants  was  the  property  of  the 
bank.  It  was  sent  by  the  plaintiff  to  be  deposited  with  the 
bank  as  their  property,  and  there  is  no  reason  to  infer  that  it 
was  sent  to  pay  an  antecedent  debt  There  is  no  proof  that  any 
such  debt  existed,  and  it  might  as  well  be  said  that  the  money 
of  any  depositor  when  set  aside  to  be  deposited  in  a  bank 
became  the  pro[>erty  of  the  bank  and  ceased  to  be  that  of  the 
depositor.  It  is  placed  in  the  bank  for  safety,  and  as  a  con- 
venient mode  of  transacting  business  and  for  making  payments 
by  the  depositorj  by  checks  or  drafts  cm  the  bank.  It  could  be 
attached  and  reached  as  the  property  of  the  depositor.  The 
ordinary  presumptions  applicable  to  a  consignment  of  pro 
perty,  as  to  the  ownership  by  the  consignee,  have  no  applica- 
tion to  the  present  case.  Have  the  defendants  performed  the 
service  which  they  undertook?  It  is  contended  on  their 
behalf  that  they  have,  because  they  delivered  the  package  to 
an  agent  of  the  bank,  and,  as  they  assume,  under  such  circum* 
stances  as  would  render  the  bank  liable  to  the  plaintiff  for 
the  money  transmitted. 

It  would  seem  to  be  a  sufficient  answer  to  this  defence  to 
say,  that  such  was  not  the  contract  made  by  the  defendants 
with  the  plainti£b,  and  that  they  have  no  legal  right  to  make 
a  new  contract,  or  do  something  which  they  contend  is  equiva- 
lent to  that  undertaken  to  be  done  by  them :  There  is  no  pre- 
tence that  the  plaintiff  were  parties  to  any  such  modification 
of  the  contract,  made  or  had  any  knowledge  of  it,  or  in  any 
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manner  assented  to  it    Nor  can  it  be  alleged  that  the  custom 
of  the  defendants  in  delivering  packages  to  the  parties,  at 
places  other  than  the  bank,  can  have  any  effect  on  the  rights 
of  the  plaintiff.    As  between  the  defendants  and  the  bank  it 
bas  significance:  as  to  the  parties  to  the  contract,  it  is  res  inkr 
4d!os  actOy  and  the  plaintiff  are  not  deprived  of  any  of  their 
Tights  by  reason  of  it    It  is  well  settled,  that  it  is  the  duty  of 
the  carrier,  not  only  to  transport  the  goods  safely  to  the  place 
of  delivery,  but  without  any  demand  upon  him  to  deliver  the 
43ame  according  to  the  owner's  direction.    There  is  no  ques- 
tion that  in  this  case  the  directions  of  the  owners,  the  plain- 
ti£^  were  to  deliver  this  money  at  the  bank,  at  173  Canal 
street^  to  the  officers  of  the  biuik.    It  was  held  in  Hyde  v. 
Trent  and  Jersey  Navigation  Company^  (5  T.  R,  889)  that  a 
delivery  to  a  porter  at  an  inn,  to  carry  to  the  consignee,  did  noib 
discharge  the  carrier.    That  the  goods  continued  at  the  risk  of 
the  carrier  untQ  a  personal  delivery  at  the  house  or  place  of 
deposit  of  the  consignee,  and  that  the  porter  to  whom  the 
package  was  delivered,  was  the  servant  of  the  carrier.    It 
would  follow  in  the  pres^it  case  that  Messenger,  the  porter  to 
whom  the  defendants  delivered  the  package  in  this  instance,  is 
to  be  regarded  as  the  servant  of  the  defendants.     Ptimafade^ 
the  carrier  is  under  an  obligation  to  deliver  the  goods  to  the 
•consignee  peisonally  at  the  place  of  delivery.    Custom  of  so 
general  and  universal  a  charact^  as  may  warrant  the  supposi- 
tion that  the  parties  contracted  with  reference  to  it,  may  be  proven 
to  vary  the  manner  of  the  delivery ;  or  the  place  and  manner  of 
the  delivery  may  be  varied  by  the  assent  of  the  owner  of  the 
property ;  and  where  he  interferes  to  control  or  direct  in  the 
matter,  he  assumes  the  responsibility.  (Edwards  on  Bail.,  pp. 
615,  619.)    In  this  case  no  general  or  universal  custom  chang- 
ing the  carrier's  legal  liability,  of  such  a  character  as  that  we  may 
presume  the  parties  to  have  contracted  in  reference  to  it,  was 
shown  or  pretended.    Neither  was  it  alleged  that  the  owners, 
the  plaintiffe,  had  by  their  assent  in  any  manner  varied  the 
carrier's  legal  liability,  or  interfered  in  any  way  with  the  delivery 
or  had  any  knowledge  of  the  practice  of  the  defendants  in 
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making  deliyeiies  different  fix)m  that  oontained  in  the  direction  ^. 

or  contract,  or  had  given  any  consent  to  any  other  deliyeiy  orto  ^' 

any  change  of  the  legal  liabilities  assumed  by  the  earner  om   1 

receipt  of  the  package.    The  arrangement  alleged  to  be  made  y 

between  the  defendants  and  th^  bank  or  its  officerS|  by  which  '' 

a  different  delivery  was  made  than  that  embraced  in  the  con- .; 

tract  with  the  plahitif^  can  therefore  have  no  binding  effect  ^ 

upon  the  plamtiffi^  or  in  any  manner  impair  or  affect  their 

lights. 

It  is  no  answer  to  the  daim  of  the  plamtifb,  for  the  defend- 
ants to  say  that  they  have  made  such  a  delivery  to  the  bank, 
as  will  legally  compel  it  to  respond  to  the  plaintiffe  for  the 
amount  of  this  money.  It  is  sufficient  for  the  plaintifib  to 
reply  that  they  ai-e  not  bound  to  Htigate  that  question.  That 
is  a  matter  between  the  defendants  and  the  bank.  The  plain- 
tiff employed  the  defendants  to  do  a  certain  thing,  to  make 
the  deposit  for  them  in  the  bank ;  this  they  undertook  to  do 
for  reasonable  hire  paid  to  them.  They  have  not  done  it,  and 
the  plaintiff  had  a  right  to  have  the  deposit  made  as  agreed 
upon,  and  in  consequence  of  the  defendants'  default  in  not 
making  it,  to  recover  from  them  the  amount  so  entrusted  to 
them  for  liiis  purpose.  If  they  have  any  daim  upon  others,  it 
is  for  them  to  enforce  it  and  not  the  plaintifik 

The  learned  judge  at  the  circuit  therefore  erred  in  refusing  to 
charge  the  jury  as  requested  by  the  counsel  for  the  plaintifEi, 
and  in  charging  that  if  a  delivery  was  made  so  as  to  render 
the  bank  liable,  for  the  money  of  the  plaintiff,  it  was  sudi  a 
delivery  as  was  called  for  by  the  contract 

Judgment  affirmed. 
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Sanford,  Administrator,  Ac.,  v.  Thb  Eighth  Ayei^ux  Bail- 
BOAD  Company. 

To  ejeot  a  paasenger  from  a  railroad  oar,  while  in  motion,  is  so  dangerous 
an  act  that  it  may  justify  the  same  reeistanoe  on  the  part  of  the  pas- 
senger as  to  a  direct  attempt  to  take  his  life. 

Where  the  passenger  is  liable  to  ejection  in  a  proper  manner,  for  refusing 
to  pay  fare,  his  resistance  to  the  attempt  to  expel  him  without  stopping 
the  car,  does  not  present  a  case  of  concurrent  negligence  on  his  part 

Where,  in  such  a  case,  the  principal  is  responsible  for  the  act  of  his  agent, 
he  is,  it  seems,  also  responsible  for  any  dronmstances  of  aggraration 
which  attended  the  wrong. 

Where  after  a  trial  by  jury  a  new  trial  is  granted  by  the  court  below,  this 
court  haying  no  power  to  reyiew  a  question  of  &ct,  will  affirm  the  order, 
if  it  can  be  maintained  upon  any  yiew  to  be  taken  of  the  eyidence. 

Appeal  from  the  Superior  Court  of  the  dty  of  New  York. 
Action,  under  the  statute,  for  damages  to  the  next  of  kin  of 
the  plaintiff's  intestate,  resulting  from  his  death  by  the  wrong- 
ful act  of  the  defendant's  agent  On  the  trial  these  &ct8  ap- 
peared: On  the  evening  of  December  30, 1865,  the  deceased 
entered  one  of  the  defendant's  cars  in  a  street  of  New  York  city. 
Upon  being  called  upon  to  pay  his  figure,  he  reftised  because 
upon  the  previous  evening  he  had  paid  fiure  and  had  not  been 
carried  (the  track  being  obstructed  by  snow),  nor  had  the  fare 
been  refunded.  The  conductor  told  him  that  he  must  pay  or 
leave  the  car,  and  without  stopping  the  car,  led  him  to  the 
forward  platform  and  forcibly  ejected  him  therefrom.  There 
was  some  conflict  of  evidence  as  to  the  extent  of  the  de- 
ceased's resistance.  It  was  dark  and  cold.  There  was  an  em-* 
bankment  of  fix>zen  snow  and  ice  on  each  side  of  the  track. 
As  the  deceased  fell  from  the  car  he  struck  upon  this  embank- 
ment, rolled  or  slid  down  between  it  and  the  projecting  part 
of  the  car,  and  was  so  crushed  and  jammed  between  the  em- 
bankment and  the  car  as  it  proceeded  on  its  course,  that  he 
died  in  a  few  days  afterwards  at  the  hospital,  to  which  he  was 
conveyed. 
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The  judge  charged  the  juij,  in  substance,  that  when  the 
deceased  refused  to  pay  the  £Eire  he  was  in  &ult  and  the  con- 
ductor had  a  right  to  remove  him.  He  left  it  to  the  jury  to 
determine  whether  the  conductor  put  the  deceased  out  of 
the  car  in  a  n^ligent  and  imprudent  manner,  "  so  that  by  the 
negligent  and  imprudent  manner  in  which  Mr.  Sanford  was 
ejected,  he  received  the  injuries  of  which  he  died  without  him- 
self being  guilty  of  negligent  or  imprudent  conduct  at  the 
time  he  was  actually  put  o£^  which  contributed  to  produce  the 
injury." 

The  plaintiff  had  a  verdict    Upon  appeal  the  court  at  gen 
eral.term  set  aside  the  verdict^  and  ordered  a  new  trial.    The 
plaintiff  appealed  to  this  court 

H,  B.  Cowles,  for  the  appellant 

Aaron  J.  Vanderpodi  for  the  respondent 

CoMSTOCK,  Oh.  J.  Where  the  trial  is  by  jury,  we*  have  no 
power  uhder  the  existing  rules  of  law  to  review  any  question 
of  &ct  determined  in  the  subordinate  courts.'  In  this  case^ 
therefore,  we  should  be  obliged  to  affirm  the  order  granting  a 
new  trial,  if  that  order  could  stand  consistently  with  any  view 
to  be  taken  of  the  evidence  given  at  the  trial.  But  we  are  of 
opinion  that  after  giving  to  the  defendant  t^e  benefit  of  what* 
ever  conflict  there  may  be  in  the  testimony,  and  after  examin* 
ing  the  &cts  proved  in  the  light  most  ftivorable  to  him,  tiie 
plamtiff  was  entitled  to  a  verdict 

It  is  said,  and  such  is  the  proof  by  one  of  the  witnesses,  that 
the  intestate,  on  stepping  upon  the  platform  of  the  defendants* 
car,  announced  his  intention  not  to  pay  the  &re,  alleging  that 
he  had  paid  it  on  the  previous  day  without  having  been  carried 
so  far  as  he  was  entitled  to  go.  On  this  ground  it  is  claimed 
that  the  relation  of  carrier  and  passenger  never  arose  between 
the  parties.  But  there  is  in  tiiis  proposition  nothing  which 
requires  a  serious  consideration.  K  the  fact  be  as  stated,  the 
intestate  might  have  been  refused  admission  to  a  seat  in  the 
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car.  But  be  was  allowed  to  pass  in  and  sit  down  like  other 
passengers,  and  the  &xe  was  afterwards  demanded  of  him  in 
the  usual  way.  This  conceded  his  right  to  take  a  seat,  and 
his  situation  was  that  of  any  person  who  enters  one  of  these 
cars  and  sits  down  as  a  passenger.  ITndoubtedlj  it  was  his 
duty  to  pay  the  £Etre  when  demanded,  but  nothing  anterior 
to  his  refusal  so  to  do  has  anything  to  do  with  the  present 
question. 

In  the  next  place,  it  must  be  conceded  that  the  conductor 
had  a  right  to  expel  the  intestate  for  the  reason  that  he  would 
not  pay  his  &re  when  asked  to  do  so.  But  this  was  not  a 
right  to  be  exercised  in  a  manner  r^ardless  of  all  circumstances. 
A  person  cannot  be  thrown  from  a  railroad  train,  in  rapid  mo- 
tion, widiout  the  most  imminent  danger  to  life ;  and  although  he 
may  be  justly  liable  to  expulsion,  he  may  lawfully  resist  an 
attempt  to  expel  him  in  such  a  case.  As  the  refiisal  of  a  pas- 
senger to  pay  fare  will  not  justify  a  homidde,  so  it  fisdls  to 
justify  any  act  which  in  itself  puts  human  life  in  peril;  an^ 
the  passenger  has  the  same  right  to  repel  an  attempt  to  eject 
him  when  such  an  attempt  will  thus  endanger  him,  that  he  has 
to  resist  a  direct  attempt  to  take  his  life.  The  great  law  of 
self-preservation  so  plainly  establishes  this  conclusion,  that  no 
further  argument  can  be  necessary. 

In  this  case  all  the  evidence  shows  that  the  conductor  of  the 
defendants'  car,  without  arresting  its  motion,  seized  the  plain- 
tiff's intestate  and  forcibly  ejected  him.  The  danger  attend- 
ing such  an  act  was  enhanced  by  other  circumstances.  It  was 
in  the  night,  and  a  high  bank  of  snow  was  thrown  upon  each 
side  of  the  track.  No  injury  might  have  resulted  if  the  ex- 
pulsion had  taken  place  from  the  rear,  instead  of  the  front  of 
the  car.  As  a  direct  consequence  of  the  conductor's  act  the 
passenger  was  injured  so  that  he  died ;  and  the  act  itself  under 
the  circumstances  stated,  being  necessarily  attended  widi  great 
danger,  stands  without  a  legal  justification.  It  is  said  that  the 
intestate  offered  resistance  when  he  was  thus  seized.  But  this 
he  had  a  right  to  do  in  order  to  save  his  life,  which  he  had  not 
forfeited  by  refusing  to  pay  the  fietre.  He  was  liable,  as  we 
Smith.— Vol.  IX.  ^^  ' 
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said,  to  be  expelled,  and  the  conductor's  assault  would  have 
been  justified  if  the  car  had  been  stopped,  and  the  expulsion 
had  been  made  without  unneoessarjr  violence.  But  as  the 
conductor  had  no  right  to  make  the  assault,  when  he  did  and  as 
he  did,  so  the  law  will  justify  such  resistance  as  was  oflFered  to 
that  assault 

The  decision  of  the  court  below  appears  to  have  proceeded 
upon  a  rule  of  law,  which  we  think  is  inapplicable  to  the  case. 
In  the  opinion  of  that  court,  it  is  conceded  that  the  conductor 
was  guilty  of  negligence  and  improper  conduct  in  expelling 
the  passenger  without  stopping  the  car.  But  the  latter  was 
also  in  the  wrong  in  occupying  a  seat  without  paying  the  &re, 
and  the  case  was  put  as  one  of  concurring  negligence  where 
the  injured  party  is  without  redress,  because  he  is  himself  in 
fault  We  fidl  to  see  how  this  principle  can  be  invoked.  It 
cannot  be  applied  to  an  intentional  trespass,  certainly  not  to 
a  case  like  the  present  If  the  plaintiff's  intestate  had  not 
died  of  his  injuries,  his  action  for  the  wrong  would  have  been 
strictly  and  technically  assault  and  battery.  In  such  an  action 
a  plea  that  the  plaintiff  was  guilty  of  concurring  negligence 
or  fault  would  have  been  without  precedent,  as  weU  as  illogical 
and  absurd.  To  such  a  cause  of  suit,  the  defendant  must  find 
and  plead  a  complete  justification  of  his  conduct,  or  he  must 
fail  and  pay  the  damages.  At  the  conmion  law  the  cause  of 
action  was  lost  if  the  injured  person  died,  but  under  the  sta- 
tute it  survives  to  the  administrator,  and  is  governed  in  this 
respect  at  least  by  the  same  rules  of  law.  The  case  is,  there- 
fore, to  be  stated  thus :  The  defendants  by  their  servant  were 
guDty  of  a  personal  and  intentional  assault  upon  the  intestate. 
That  assault,  as  we  think,  was  not  in  law  justified  by  the  facts, 
and  they  are  consequently  without  a  legal  defence. 

Entertaining  as  we  do  this  view  of  the  case,  it  becomes 
unnecessary  to  examine  in  detail  the  charge  of  the  judge  at  the 
trial.  It  was  qtdte  as  fisivorable  to  the  defendants  in  all  respects 
as  the  law  of  the  case  would  justify.  A  single  point  may  be 
noticed:  The  judge  was  desired  to  charge  that  if  the  conduc- 
tor in  the  execution  of  the  defendants'  directions  to  remove 
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any  one  from  the  cars  who  declined  to  pay  &re,  used  unneces- 
sary force  and  wantonly  injured  the  deceased,  the  defendants 
are  not  liable  for  such  excess.  This  instruction  was  refused. 
The  request  of  course  s^ssumed  that  the  conductor's  assault 
was  justified  by  his  instructions  and  by  the  circumstances ;  by 
his  instructions  so  as  to  render  his  principals  liable  if  he  would 
be,  and  by  the  circumstances  so  as  to  exonerate  them  both. 
This  being  assumed,  the  point  of  the  request  was  that  he  alone, 
and  not  his  principals,  was  liable  for  any  excess  of  force  and 
violence.  This  may  have  been  good  law  in  the  abstract  But 
it  &ils  of  application  to  the  case,  because  the  assault  itself  as 
we  have  seen,  was  unjustifiable;  and  the  defendants  being 
liable  for  that  as  principals  (which  the  proposition  did  not 
deny),  they  are  also  answerable  for  dny  circumstances  of  ag- 
gravation which  attended  the  wrong.  It  may  be  added,  that 
the  case  does  not  disclose  any  special  &ctB  of  this  kind.  The 
wrong  consisted  in  ejecting  the  intestate  from  the  car  without 
a  justification  of  that  act. 

The  order  granting  a  new  trial  must  be  reversed,  and  the 
judgment  for  the  plaintiff  on  the  verdict  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  afilrmed* 


Chautauqua  Oountt  Bank  v.  Whttb,  Survivor,  &a 

A  new  trial  in  ejectment  is  obtainable,  as  of  ooorse,  under  2  Beviaed  Sta- 
tatea,  309,  aection  37,  onlj  within  three  years  after  the  first  judgment  in 
the  action,  and  not  within  three  years  after  the  affirmance  of  that  judg- 
ment in  the  court  of  last  resort 

The  order  making  the  judgment  of  this  court  the  judgment  of  the  court 
to  which  it  sends  its  remittitur,  is  an  order  of  course,  .and  the  omission 
to  enter  it  is  a  formal  irregpilarity  which  the  court  below  may  amend, 
and  which  on  uppeal  firom  subsequent  orders  will  be  disr^iarded  in  tlui 
court 
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It  seems,  however,  to  be  the  better  practice  to  make  a  formal  motion  in  the 
coml  below,  on  filing  the  remittitur. 

Appeal  fix)in  several  orders  of  the  Supreme  Court  The 
nature  of  such  of  them  as  are  of  any  interest,  and  the  facts  relat- 
ing thereto,  are  sufficiently  stated  in  the  following  opinion* 

WiViam  D.  Whito^  appellant^  in  person 
Chauncey  Tucker,  for  the  respondent 

Davies,  J.  This  is  an  action  of  ejectment,  and  was  tried 
at  the  Chautauqua  Circuit  before  Mr.  Justice  Mabvin  on  the 
8th  of  December,  1848,  and  a  verdict  was  rendered  by  the 
jury  in  fisivor  of  the  plaintiffe.  On  this  verdict  a  judgment 
was  entered  in  fevor  of  the  plaintiflfe  on  the  18th  of  August, 
1852,  and  the  coats  adjusted  at  $36.  On  the  18th  of  Septem- 
ber, 1852,  the  defendants  appealed  from  this  judgment  upon 
exceptions  taken  by  them.  The  appeal  wius  heard  at  the 
general  term  of  the  seventh  district  on  die  first  Monday  of 
September,  1856,  and  the  judgment  appealed  from  was  af- 
firmed. From  this  order  the  defendant,  White,  appealed  to 
this  court;  and  at  the  September  term  of  thJB  couart,  in  1858, 
the  said  judgment  was  affirmed.  On  the  hearmg  of  the  mo- 
tion now  under  review  at  the  special  term,  the  defendant 
"White,  claimed,  as  matter  of  right,  a  new  trial  in  the  action, 
on  pajrment  of  costs.  His  offer  to  this  effect,  as  appears 
from  the  papers,  was  first  made  in  the  defendant's  affidavit, 
sworn  to  on  the  22d  of  February,  1859.  The  provision  of 
the  statute  is,  that  the  court  in  which  such  judgment  (that  is, 
every  judgment  in  the  action  of  ejectment  rendered  upon  a 
verdict,  as  mentioned  in  the  preceding  section)  shall  be  ren- 
dered, at  any  time  within  three  years  thereafter,  upon  the  ap- 
plication of  the  party  against  whom  the  same  was  rendered, 
and  upon  payment  of  all  costs  recovered  thereby,  shall  vacate 
such  judgment  and  grant  a  new  trial  in  such  cause.  (3  R  S., 
§  30,  p.  596.)  It  has  been  held  that  this  section  applies  to 
actions  under  the  Code,  but  it  is  essential  to  the  relief  that 
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there  shonld  have  been  a  trial  by  jury  and  a  rerdict  rendered, 
upon  which  the  judgment  was  entered,  {ffoJmes  v.  Davts^  21 
Barb.,  265 ;  Lany  v.  Bopke,  1  Duer,  701.)  It  is  incontrover- 
tible that  by  the  provision  of  this  section,  the  application  for 
the  new  trial,  and  offer  to  pay  the  costs,  must  be  made  within 
three  years  after  the  judgment  is  rendered  upon  the  verdict 
The  court  in  which  the  action  is  pending  can  only  grant  the 
relief  contemplated  by  this  section,  when  the  application  is 
made  within  that  time.  The  judgment  of  the  Supreme  Court 
was  rendered  on  the  defendant's  application  upon  the  verdict 
on  the  18th  of  August,  1852,  and  after  three  years  from  that 
date  that  court  had  no  power  to  grant  the  new  trial  on  the 
defendant's  application,  and  on  payment  of  costs  by  him.  The 
defendant  is  mistaken  in  supposing  that  this  section  means  the 
final  judgment  rendered  by  the  court  of  Ijlst  resort.  It  is  the 
first  judgment  in  the  action  rendered  upon  the  verdict  of  the 
jury,  which  is  the  one  referred  to  in  the  provision.  At  the 
expiration  of  three  years  from  that  date,  the  rights  secured  to  a 
defendant  in  ejectment,  by  this  section,  are  gone.  The  court 
below  correctly  decided,  therefore,  that  it  had  no  power  to 
grant  the  new  trial  on  the  defendant's  application. 

I  have  had  some  embarrassment  in  reference  to  the  remaining 
question  made  by  the  appellant,  viz.,  that  the  execution  and 
writ  of  possession  issued  on  the  last  judgment  were  irregular, 
as  the  judgment  of  this  court  had  not  been  made  the  judgment 
of  the  Supreme  Court  It  appears  that  the  remittitur  from 
this  court  was  filed  with  the  clerk  of  the  county  of  Chautau- 
qua on  the  20th  of  November,  1858,  but  that  no  order  was 
then,  or  has  been  since,  entered  with  said  clerk,  making  the 
judgment  of  this  court  the  judgment  of  the  Supreme  Court 
The  costs  on  the  appeal  were  noticed  for  taxation,  at  the  time 
the  remittitur  was  filed  with  the  clerk,  before  him ;  but  by  an 
arrangement  between  the  attorneys  the  adjustment  was  ad* 
joumed  until  the  26th  of  November,  to  enable  the  plaintiff's 
attorney  to  consult  one  of  the  justices  of  the  Supreme  Court  in 
xeference  to  the  remittitur  and  the  costs.  The  same  were  handed 
to  Justice  Gbbenb  on  the  22d  of  November,  but  it  does  no« 
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appear  that  he  made  any  order  thereon ;  and  on  the  26th  of 
November,  when  the  oosts  were  finajlj  adjusted,  the  remittitur 
was  returned  to  the  files  of  the  derk  of  the  county  of  Chau- 
tauqua. It  undoubtedly  is  the  better  practice  to  file  a  remitti- 
tur fix>m  this  court  in  the  court  from  whence  the  case  comes  to 
this  court,  and  make  a  motion  therein,  and  have  an  order  en- 
tered that  the  judgment  of  this  court  should  stand  and  be  the 
judgment  of  that  court  The  omission  to  enter  such  an  order 
is  a  formal  irregularity,  which  the  court  can  at  any  time  correct 
by  directing  the  order  to  be  entered  nunc  pro  tunc  It  is  an 
order  of  course,  and  we  may  assume  that  the  Supreme  Court  in 
denying  the  motion  to  set  aside  the  execution  and  writ  of  pos- 
session did  not  deem  the  omission  of  any  serious  moment  If 
the  order  has  not  been  entered,  it  is  competent  for  the  Supreme 
Court  to  direct  it  to  be  done,  as  of  the  day  the  remittitur  was 
filed;  and^we  do  not  think  the  omission  presents  sufficient 
ground  to  reverse  the  orders  made  in  the  court  below. 
The  orders  appealed  &om  are  therefore  affirmed,  with  costs. 

All  the  judges  concurring. 

Orders  affirmed. 


HoBNBB  etoLv.  Wood  et  oL 

The  Btatate  oonceming  the  labor  of  convicts  in  state  prisons  (cL  460  of 
1847,  §  77)  does  not  require  the  contract  for  their  employment  to  state 
the  precise  nmnber.  It  is  sufficient  to  fix  the  TnATimnm  and  minTrnqm^ 
as  fix>m  fifty  to  one  hundred. 

A  provision  in  such  contract,  giving  the  right  to  enlarge  the  time  of  its 
continuance  fix>m  three  to  five  years  is,  it  seems,  valid.  If  otherwise,  it 
is  void  only  as  to  the  additional  years,  but  vahd  as  to  the  three. 

Sudi  a  contract  is  assignable.  The  position  of  a  contractor  for  convict  la- 
bor is  not  one  of  public  confidence  or  duty. 

Appeal  firom  a  judgment  of  the  Supreme  Court,  rendered 
in  &Tor  of  the  plaintiffi  upon  a  demurrer  to  the  complaint 
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The  action  was  brought  on  a  covenant,  dated  April  15,  1861, 
for  the  payment  by  the  defendants  to  the  plaintiffs  of  $1,000. 
The  instrument  was  set  forth  in  hoec  verba,  in  a  schedule  an- 
nexed to  the  complaint  It  recited  that  the  plaintiff  had 
entered  into  a  contract  with  the  agent  of  the  state  prison  at 
Sing  Sing,  "  for  the  services  of  from  fifty  to  one  hundred  con- 
victs, to  be  employed  in  the  business  of  making  files  and  saws 
in  said  prison,  for  three  years  from  the  1st  day  of  May,  1851, 
with  the  privilege  of  extending  the  same  for  five  years  from 
the  date  of  the  contract"  The  plaintiffs,  by  said  instrument, 
assign  this  contract  to  the  defendants,  with  "  all  benefit  and 
advantage  to  be  derived  from  the  same ;"  and  they  agree,  more- 
over, to  furnish  the  defendants  for  one  year,  with  steam  power 
from  their  (the  plaintifiB')  engine  in  said  prison,  sufficient  to 
run  six  grindstones,  &c.,  and  with  shop-room  for  the  grind- 
stones.  The  defendants  covenant  to  pay  the  plaintiife  in  con- 
sideration of  the  assignment,  $1,000  a  year,  on  the  1st  day  of 
November  in  each  year,  during  the  continuance  of  the  contract, 
and  $100  a  month  during  one  year  for  the  use  of  the  steam 
power,  and  to  reimburse  the  plaintiflfe  for  their  expenditures  in 
commencing  the  saw-making  business  in  the  prison,  and  to 
indemnify  them  against  obligations  incurred  therein,  the 
defendants  being  entitled  to  the  tools,  &c.,  provided  by  the 
plaintiff ;  and  the  defendants  further  covenant  to  perform  the 
agreements  with  the  agent  of  the  prison,  contained  in  the  plain- 
tifl&*  contract  for  the  convicts'  labor.  The  assignment  was  to  be 
void  and  the  interest  to  revert  to  the  plaintiffs,  if  the  defend- 
ants should  be  in  default  in  their  paynients  for  thirty  days. 
The  complaint  avers  general  performance  on  the  part  of  the 
plaintiffe,  that  the  defendants  have  had  the  benefit  of  the  con- 
tract, including  the  convict  labor  mentioned  in  it,  down  to  the 
time  of  the  commencement  of  the  action,  but  that  they  had 
made  default  in  the  payment  of  $1,000  which  they  ought  to 
have  paid,  acoordincj  to  the  agreement,  the  1st  day  of  Novem- 
ber, 1852, 
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The  Supreme  Court  overruled  the  demurrer,  and  gave  judg- 
ment for  tiie  plaintifi  for  the  $1,000  claimed,  and  the  interest; 
and  the  defendants  appealed. 

Dcmid  B.  Sickles,  for  the  appellants. 

Edward  WeUa,  for  the  respondents 

Denio,  J.  None  of  the  exceptions  which  the  defendants 
take  to  the  complaint  appear  to  me  to  be  well  founded. 

1.  It  is  argued  that  the  contract,  the  assignment  of  which  is 
the  consideration  of  the  defendants'  covenant,  is  void  on  its  fece 
for  want  of  conformity  to  certain  express  provisions  of  the  sta- 
tute respecting  the  letting  of  such  contracts.  The  contract,  as 
referred  to  in  a  general  way  in  the  agreement  between  the 
present  parties,  is  said  to  be  for  the  services  of  from  fifty  to 
one  hundred  convicts.  It  is  insisted  that,  to  be  valid,  it  should 
be  for  a  precise  number.  Then  the  period  during  which  the 
contractors  were  to  be  entitled  to  the  labor  of  the  convicts 
was  three  years,  with  the  privilege  of  extending  the  same 
to  five  years;  and  this  is  said  to  be  illegal,  the  statute,  as  it 
is  argued,  requiring  such  contracts  to  be  for  a  definite  and 
certain  time.  As  the  contract  with  the  agent  is  not  set  out,  and 
its  contents  are  only  referred  to  briefly  for  the  purpose  of  iden- 
tification, we  do  not  know  upon  what  circumstance  it  was  to 
depend,  whether  the  number  of  convicts  employed  should  be 
fifty  or  one  hundred  and  fifty,  nor  with  certainty  at  whose 
option  it  was  that  the  time  should  be  enlarged  to  five  years; 
though  as  to  the  last  it  seems  probable  that  the  employer  of 
the  convicts  was  to  have  the  right  to  determine  that  point 
As  the  defendants,  who  have  the  onus  of  showing  the  contract 
to  be  void,  have  not  given  us  its  language,  if,  upon  any  reasona- 
ble assumption  as  to  the  bearing  of  those  portions  of  it  which 
are  not  given,  it  would  be  consistent  with  law,  we  are  not  to 
declare  it  void  for  a  supposed  wantofconformity  to  it  The  num- 
ber of  convicts  of  all  kinds,  and  of  course  the  number  of  those 
suitable  to  be  employed  in  making  saws  andfiles  must  necessarily 
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fluctuaite  ocmaideiably,  though  probablj  a  tolerably  approziinate 
QStfaisiate  oonld  genenilly  be  imade.  It  woidd  Idierefore  be  quite 
reasouabte  to  suppose  that  the  agexvt  would  be  safe  in  binding 
liimeelf  to  (fomirii  to  Dhe  contractor  a  oertain  limited  nmnber, 
less  than  the  whole  number  which  he  would  probably  hasve^  and 
to  agree  to  fumidi,  within  presohbed  limans,  so  many  more  as 
there  might  be  on  hand.  Then,  asto  the  duration  c^tiie  contract, 
parties  might  be  wUling  to  ^nbark  in  a  given  business,  to  be 
carried  on  in  the  prison  for  a  certain  number  of  year^  and 
might  desiie  the  privilege  of  enlaiging  the  period,  if  (he  busi- 
ness should  be  Ibund  advantageous.  Prima  focie^  there  would 
be  nothifig  illegal  or  wrong  in  contracts  containing  such  provi- 
sions; audit  remains  to  inquire  whether,  they  are  prohibited 
by  statute.  The  provision  on  which  the  defendants  rely  is 
contained  in  the  9th  isection  of  the  act  in  relation  to  the  state 
prisons,  passed  in  1836  (ch.  802),  and  in  the  statute  of  1847 
(p.  615,  §  77).  It  declares  that  notice  by  advertisement  shaU 
be  given  of  the  time  and  place  of  letting  every  contract  for 
the  labor  of  convicts,  which  notice,  it  is  said,  "  shall  specify 
the  particular  branch  of  business  in  which  the  convicts  are  to 
be  employ-ed,  the  length  of  time  for  which  their  services  are  to  be 
fat,  not  exceeding  five  years,  and  the  nitmber  of  convicts  to  tohuJi 
the  contracts  are  to  be  Kmited;  and  in  all  those  branches  of  busi- 
ness of  which  the  consumption  of  the  country  is  chieSy  sup- 
plied without  foreign  importation,  the  numbw  of  convicts  to 
be  employed  or  let  shall  be  limited  by  the  number  of  convicts 
who  had  learned  a  trade  before  coming  to  prison."  There  is 
no  averment  that  there  was  any  defect  in  the  notioe,  but  the 
argument  is  that  the  direction  as  to  its  terms  indicates  what 
particulars  are  required  to  enter  into  the  contracts,  so  &r  as 
the  subjects  of  time  and  of  numb^  are  concerned.  The  ob- 
ject of  the  notioe  is  to  secure  competition  among  parties  desi- 
rous of  contracting,  in  order  to  enable  the  State  to  obtain  a 
fair  price,  and  to  prevent  favoritism.  To  enable  bidders  to 
make  their  proposals,  it  is  essential  that  the  substance  of  the 
contract  should  be  made  known,  and  one  of  the  most  material 
of  the  terms  which  are  to  enter  into  it  doubtless  is  the  number 
Smith,— Vol.  IX.  46 
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of  the  hands  to  be  employed.  An  advertisement  that  the 
agent  would  let  the  services  of  fifty  convicts  certain,  and  as 
many  more  within  a  definite  limit  as  there  should  be  in  the  pri- 
son, suitable  to  be  employed  at  the  particular  business,  would 
be  sufficiently  definite  for  the  purposes  referred  to;  and  it 
would  in  my  judgment  comply  with  the  terms  of  the  statute. 
That  does  not  prescribe  that  the  number  to  be  ultimately  em- 
braced in  the  contract  should  be  exactly  stated  in  the  advertise- 
ment, it  only  requires  a  statement  of  the  number  of  convicts 
to  which  the  contracts  are  to  be  limited.  That  language  seems  to 
be  used  in  contemplation  of  the  peculiarity  of  the  circumstances 
regulating  the  supply.  It  prescribes  that  the  maximum  and 
perhaps  the  minimum  should  be  named.  There  is  no  reason  to 
doubt,  and  certainly  no  authority  to  deny,  that  the  limits  in 
both  respects  were  stated  in  the  advertisements  in  the  same 
manner  as  in  the  contract  I  think  this  was  the  proper  way 
to  transact  the  business  and  that  it  did  not  violate  any  law. 

This  contract  bound  both  parties  to  a  definite  period  of  time 
for  the  service  of  the  convicts,  namely  three,  years ;  and  this 
satisfied  the  terms  of  the  statute,  if  we  shall  construe  it  as  re- 
quiring that  the  period  of  employment  should  be  stated  in  the 
agreement  There  was  a  privilege  given  to  the  contractors 
to  enlarge  this  time.  Doubtless  they  were  to  signify  their 
determination  in  some  way  to  the  agent  We  cannot  assume, 
for  the  purpose  of  sustaining  the  demurrer,  that  the  adver- 
tisement concealed  or  fiuled  to  state  that  this  provision,  as  to 
the  enlargment  of  the  time,  was  to  be  one  of  the  terms  of 
the  contract  Supposing  adequate  notice  to  have  been  given 
to  the  bidders,  the  insertion  of  such  a  provision  in  the  proposals 
would  not  interfere  with  the  opportunities  for  competition.  I 
am  unable  therefore  to  see  that  there  was  anything  unlawful 
in  that  part  of  the  contract  which  was  contingent  upon  the 
contractors  electing  to  enlarge  the  period  to  five  years.  This 
did  not  exceed  the  time  which  the  policy  of  the  legislature 
had  prescribed  for  the  extreme  duration  of  such  contracts. 
But  if  the  contract  was  void  for  all  beyond  three  years,  it  was 
valid  to  that  extent    The  provision,  looking  to  the  additional 
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period,  was  simply  void  as  being  in  excess  of  the  authority  of 
the  agent,  but  it  did  not  vitiate  the  sound  part  of  the  contract. 
2.  The  defendants  maintain  that  the  contract  was  not  in  its 
nature  assignable.  Hence,  their  counsel  argue  that  no  interest 
passed  by  the  assignment  to  the  defendants,  and  that,  conse- 
quently, their  covenant  to  pay  an  equivalent  for  such  assign- 
ment is  shown  to  be  a  niuium  pactimi,  which  is  not  now  obli- 
gatory though  under  seal  This  argument  is  based  upon  the 
assumption  that  the  contractor  was  clothed  with  a  fiduciary  or 
a  quasi  official  character,  which  was  conferred  upon  him  fix)m 
motives  relating  to  his  personal  fitness ;  in  other  words  that 
by  receiving  the  contract  he  was  entrusted  with  a  participation 
in  the  discipline  of  the  prison.  K  this  were  so,  the  consequence 
would  probably  follow  that  the  trust  would  not  be  assignable. 
But  an  examination  of  the  statute  will  show  that  the  position 
is  based  upon  a  misconception  of  its  meaning.  There  is  no 
power  conferred  upon  a  contractor  or  his  foreman  or  servants 
to  interfere  in  any  way  in  the  discipline  of  the  prison ;  nor  is 
there  any  requirement  obliging  the  person  contracting  for 
the  labor  of  convicts,  to  attend  personally  at  the  prison  or  to 
have  any  individual  agency  in  the  superintending  the  perform- 
ance of  the  labor.  Doubtiess  he  must  have  persons  acting  on 
his  behalf  to  take  a  supervision  of  the  work,  and  to  perform 
the  duties  in  that  respect  usually  entrusted  to  a  foreman  in 
any  other  workshop.  But  the  statute  clearly  contemplates 
that  the  convicts,  while  laboring  imder  contracts,  as  well  as 
at  all  other  times,  shall  be  under  the  charge  of  a  keeper  or 
keepers  (Laws  of  1847,  p.  610,  §  58) ;  and  the  discipline  is  at  all 
times  under  the  general  supervision  of  the  warden  (id.,  p.  607, 
§  58).  It  is  no  doubt  the  right  and  the  duty  of  the  immediate 
officers  of  the  prison  to  see  that  the  persons  admitted  into 
the  shops,  on  behalf  of  contractors,  shall  conduct  themselves 
Fuitably  and  interpose  no  impediments  to  the  maintenance 
of  order  and  obedience  on  the  part  of  the  convicts;  and  they 
may  expel  and  prohibit  the  return  of  any  one  who  shall 
offend  in  these  particulars.  The  contracts  are  to  be  let,  as 
has  been  mentioned,  after  notice  given  by  advertisement;  and 
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thev9  is  no  proTision  which  saggestB  that  ih^re  is  to  be  mj 
scrutiny  exercised  as  to  the  character,  haHts,  understanding  os* 
temper  of  parties  proposing  to  contract  Should  a  person  to 
whom  a  contract  was  awarded  be  personally  unfit  for  the  duty 
of  superintending  the  labor  of  the  convicts,  he  could  be 
excluded  as  readily  as  a  person  employed  by  him ;  and  be 
would  then  be  obliged  to  engage  a  suitable  person  to  superin- 
tend the  workt  The  discipline  of  the  prison  cannot  be  subo^ 
dinated  to  the  convenienoe  of  the  contractor.  These  considera- 
tions have  led  me  to  the  confident  opinion  that  the  position  of 
a  contractor  for  convict  labor  is  not^one  of  public  confidence 
or  duty,  and  that  the  contractors  are  not  designated  upon  any 
considerations  of  personal  fitness  for  the  management  of  pri- 
soners. The  agent  I  am  satisfied  is  to  award  the  contracts  to 
the  parties  who  will  pay  the  highest  price  for  the  labor,  and  at 
the  same  time  give  adequate  security  for  the  performance  of 
their  part  of  the  agreement  I  know  of  no  principle  forbid- 
ding the  transfer  of  the  equitable  interest  in  a  contract  of  that 
character.  The  original  parties  remain  of  course  responsible 
to  the  agent  or  to  the  State,  notwithstanding  the  assignment^ 
but  the  profit  and  advantage  of  the  contract  belongs  to  the 
assignees,  they  performing,  as  they  hare  agreed  to  do,  the 
engagement  towards  the  State  which  the  original  contracton 
took  upon  themselves, 

I  thin):  the  demurrer  was  properly  oyerruled,  and  that  the 
judgment  should  be  affirmed. 

All  the  judges  concurringi 

Judgment  affirmed* 
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Thb  New  York  Iob  Company  v.  The  North  Wkbtkrn     ,2?  ^I 
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Insubanob  Company  or  Obwsgo.  f^  m 

|l^    ISO 

Kd  i^ypeal  lies  to  this  court  from  an  order  ot  the  Sopreme  Ck>urt  at  gene- 
ral term  reyeraing  an  order  at  special  term,  by  which  a  judgment  dis^ 
miaeing  the  complaint  without  pr^adice  to  the  jJaintiff 's  right  to  bring 
a  new  action,  was  so  apiended  as  to  permit  him  to  file  an  amended  com- 
plaint in  the  original  action. 

It  ieenuj  that  such  an  order  is  a 'matter  of  discretion,  from  which  no  appeal 
lies  to  the  Supreme  Court  at  general  term. 

Where  the  complaint  was  framed  in  a  doid>le  aspect^  praying  damages 
upon  the  breach  of  a  written  contract^  and  ako  a  reformation  of  the  con- 
tract if  necessary,  upon  the  allegation  of  mistake,  the  court  should  retain 
the  action  and  give  such  relief  as  the  plaintiff,  independent  of  any  re- 
ibrmation  of  the  contract  may  entitle  himself  to,  although  he  may,  upon 
a  trial,  M  to  show  himaelf  entitled  to  equitable  relief  in  the  reforming  of 
the  contract 

So  long  as  a  judgment  is  subject  to  appeal,  and  perhaps  afterwards,  it  i^  it 
seems,  subject  to  such  correction  and  modifications,  as  the  court^  by 
which  it  was  pronounced,  may  see  fit  to  make. 

Appeal  from  the  Supreme  Court  The  action  was  brought 
on  a  policy  of  insarane^  against  loss  Irf  fli^.  The  complaint 
averred  a  claim  on  the  policy  for  the  loss^  and  it  also  averred 
facta  from  which  it  was  claimed  that  an  error  had  Occurred 
in  making  out  the  policy.  It  demanded  judgment  for  the 
amount  of  the  loss ;  and,  in  case  it  should  be  necessalry  to  the 
recovery  that  the  policy  should  be  reformed  and  corrected,  for 
a  farther  judgment  as  might  be  necessary.  The  case  was 
brought  to  trial,  at  special  term,  before  Mr.  Justice  In(3hiaham 
without  jury,  as  an  equity  case.  He  was  of  opinioii  that  the 
mistake,  if  any,  ^^as  not  in  the  written  instrument,  but  in  a  mis- 
understanding of  the  parties,  by  which  there  was  a  want  of 
concurrence  of  minds  upon  the  conditions  Of  the  contract;  and 
this  he  held  did  not  present  a  case  for  relief.  The  plaintiff  then 
asked  to  have  a  further  trial  as  to  their  right  to  recover  Upon 
the  policy  of  insurance,  as  it  actually  stood  without  reformation. 
The  judge  held  this  inadmissible,  on  the  ground  that  he  had 
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no  authority  to  try  the  right  of  the  plaintiflF  under  the  policy, 
without  a  jury,  nor  to  send  the  case  to  a  jury  for  a  second 
trial.  He  conceded  that  had  the  right  to  equitable  relief  been 
established,  it  would  have  been  his  duty  to  haye  proceeded 
and  done  complete  justice;  but  regarding  the  action  as  purely 
an  equitable  one,  held  that  a  claim  for  mere  legal  relief  could 
not  be  united.  He  therefore  dismissed  the  complaint  without 
prejudice  to  the  right  of  the  plaintiff  to  bring  a  new  action 
upon  the  policy.  The  plaintiff  having  discovered  that  the 
time  for  bringing  an  action  was  limited  by  the  terms  of  the 
policy  and  had  expired,  made  an  application  at  special  term, 
and  the  judgment  was  so  amended  as  to  permit  him  to  "  serve 
a  new  complaint  at  law."  On  appeal,  the  order  allowing  this 
amendment  was  reversed,  at  general  term  in  the  first  district, 
on  the  ground  that  the  authority  of  the  court  to  amend  a  judg- 
ment (without  a  rehearing  of  the  case)  extended  only  to  mis- 
takes or  omission,  and  did.  not  reach  a  case  where  the  judg- 
ment was  precisely  what  it  was  intended  to  be,  and  disposed 
of  the  whole  case.  The  plaintiff  appealed  to  this  court^  and 
the  defendant  moved  to  dismiss  the  appeal 

WilUam  Oartia  Noyea^  for  the  motion. 

Mr.  Sherman,  opposed. 

Comstook:,  Ch.  J.  The  object  of  the  suit  was  to  recover  the 
sum  of  $4,000,  in  which  the  defendants,  by  a  fire  policy,  insu- 
red the  plaintiff.  In  the  complaint  it  was  stated  that  a  certain 
clause  in  the  policy  descriptive  of  the  subject  of  insurance  was 
inserted  by  mistake,  and  that  the  defendants  taking  advantage  of 
that  clause  had  refiised  to  pay  the  loss.  The  prayer  of  the  com- 
plaint was  for  the  recovery  of  the  $4,000 ;  and,  if  necessary,  that 
the  contract  be  reformed  by  striking  out  the  clause  in  question. 
The  case  was  tried  before  Mr.  Justice  Ingrahak,  who  dismissed 
the  complaint.  The  decision  proceeded  solely  on  the  ground 
that  the  plaintifis  had  not  made  out  a  right  to  have  the  contract 
reformed ;   but  no  determination  was  made  that  the  plaintiffi 
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were  not  entitled  to  recover  on  the  policy  as  it  actually  was. 
The  learned  Justioe  was  of  the  opinion  that  such  a  recovery 
could  not  be  had  without  instituting  a  new  suit,  and  the  judg- 
ment was  accordingly  without  prejudice  to  the  right  of  bring- 
ing another  action.  But  the  plaintiff  afterwards  ascertained 
tbiat,  by  a  provision  in  the  policy,  actions  must  be  brought 
within  twelve  months  after  a  loss,  and  that  it  was  too  late  to 
begin  de  novo.  They  then  moved  the  special  term  to  amend 
the  order  of  dismissal,  by  inserting  leave  to  file  a  complaint 
"at  law"  in  the  same  action,  and  an  order  granting  such  leave 
was  made.  From  this  order  the  defendants  appealed  to  the 
general  term,  where  the  same  was  reversed,  and  from  the 
order  of  reversal  the  plaintiffe  appealed  to  this  court  The 
defendants  move  to  dismiss  this  appeaL 

I  confess  mjself  unable  to  see  why  the  plaintifiEs  were  not 
entitled  to  a  reformation  of  the  contract  The  learned  justice 
who  tried  the  case,  in  the  opinion  given  by  him,  afl»r  refer- 
ing  to  the  evidence,  observes:  "The  only  conclusion  I  can 
adopt  on  this  evidence  is  that  there  was  a  mutual  mistake  as 
to  the  description  of  the  premises  arising  from  a  misunderstand- 
ing of  the  parties  in  the  original  negotiation  of  the  contract, 
and  that  the  defendants'  agent  in  making  the  policy  made  it  as 
he  intended  it  should  be  when  he  agreed  to  insure  the  property. 
The  policy  was  made  according  to  his  description  entered  by 
him  in  the  books  of  the  company,"  &c.  Now  if  the  misde- 
scription of  the  subject  of  insurance  was  material,  and  was 
entered  in  the  books  of  the  company,  and  found  its  way  into 
the  policy  in  consequence  of  a  mutual  mistake  or  misunder- 
standing of  the  parties,  it  seems  to  me  that  a  proper  case  was 
made  out  for  a  reformation  of  the  contract 

In  the  next  place,  I  am  of  opinion  that  it  was  erroneous  to  turn 
the  plaintiff  out  of  court  od  the  mere  ground  that  he  had  not 
entitled  himself  to  the  equitable  relief  demanded,  if  there  was 
enough  left  of  his  case  to  entitle  him  to  recover  the  sum  in 
which  he  was  insured.  No  suggestion  was  made  that  the  com- 
plaint did  not  show  a  good  cause  of  action  for  this  money, 
even  after  striking  out  all  the  allegations  and  the  prayer  on 
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the  subject  of  equitable  relieC  But  beeauBs  it  eoniained  those 
allegations,  aad  because  those  were  txiod  without  a  jury  and 
tried  unsocoessfully,  the  court  refosed  to  eoCertatn  the  case  fer 
the  relief  to  which  the  plaintiff  was  in  fact  entiilcd,  that  is  to 
saj,  for  the  recovery  of  the  money  without  iefi)raning  the  con- 
tract This  ruling  proceeded  wholly  on  the  aodiority  of  the 
oaiae  o£  Beubem  Y.  Jod  in  this^  court  (S  Kern.,  4)88)^  which  it  is 
intimated  was  a  departure  from  preirious  oase»  also  in  this 
court  But  thi»  is  a  mistake.  In  that  case  a^debtor  had  made^ 
as  it  was  alleged,  a  fraudulent  assignment  of  his  property ;  and 
a  creditor,  by  simple  contract,  oommenced  a  suit  against  the 
assignor  and  assignee  praying  a  ^recoveiy  of  his  debt,  and  for  an 
injunction  to  restraia  the  alienation  of  the  property  assigned. 
The  question  in  the  case  arose  on  demurrer,  put  in  by  the 
assignee,  and  the  point  determined  in  thi»  court  was,  that  such 
a  creditor  was  not  entitled  in  such  a  case  to  equitable  relief  by 
injunction^  We  all  thought  that  the  creditor  had  no  standuig 
in  court,  legal  or  equitable,  as  against  the  assignee,  until  after 
judgment  agamst  his  debtor,  and  whatever  was  said  beyond 
this  is  to  be  taken  as  individual  opinion  merely.  The  doctiine 
o£  the  previous  cases  (2  KeitL,  266 ;  id.,  886),  favorable  to  unit* 
ing  in  the  same  action  1^1  and  equitable  grounds  of  reliei^ 
was  not  intended  to  be  disturbed;  and  a  case  in  this  court  of  a 
later  date  has  reaffirmed  that  doctrine  in  the  most  explicit  man* 
ner.  {PkUKpe  v.  fforAom,  17  N.  Y.,  270.)  In  this  case  th(J 
point  was  very  distinctly  presented,  and  it  was  decided  xqpon 
the  fullest  consideration*  I  think  it  proper  to  mention  that 
the  reason  why  I  expresded  no  opinion  in  the  case  was,  that 
I  hesitated  in  regard  to  the  power  of  the  legislature  under  tiie 
Constitution  to  abrogate  idl  the  distinctions  between  legal  and 
equitable  actions.  That  such  was  the  expressed  intention  of  the 
legislature  in  the  Code  of  Procedure,  I  never  had  any  doubt 
BotJ)  of  these  questions  must  now  be  considered  at  rest 

And  in  the  next  place,  I  do  not  see  the  grounds  upon  which 
the  court  below,  in  general  term,  reversed  the  order  of  the 
special  term,  giving  to  the  plaintiff  the  right  to  put  in  a  new 
or  amended  complaint  in  t^e  action.    I  think  the  comphunt 
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was  perfectlj  good,  and  that  no  amendment  or  aubstitaeion 
was  necessary.  It  was  mxxch  more  clearly  good  in  the  so-called 
legal  thaa  in  the  soK^alled  equitable  aspect  of  the  case.  Never 
tiieless,  the  court  corrected  the  judgment  by  adding  the  wordt, 
^  or  the  plaintiff  may  serre  a  new  eom|daint  at  law  in  this 
actiOQ  on  payflaentj"  Ac.  The  judgment  was  entered  Decem- 
ber 23,  1859 ;  notice  of  the  motion  for  leave  to  add  this  claus6 
to  it  was  given  in  February  foDowing,  and  the  order  gran^ 
ing  leare  was  made  in  July  following.  It  is  suggested  in  the 
opposing  papers  that  the  judgment  had  become  perfect  and 
final  before  tho  motion  was  made.  I  do  not  see  the  force  of 
this  suggestian.  The  judgmdht  was  perfect  as  soon  as  pro- 
nounced and  entered.  It  would  become  final  when  the  time 
for  appealing  should  expire,  but  there  is  no  pretence  that  this 
was  ever  limited  by  serving  on  the  plaintifl&  the  notice  required 
for  that  purpose.  (Code,  §  882.)  I  think  the  power  of  the 
court  to  mo<fify  or  amend  the  judgment  cannot  be  questioned. 
Even  if  the  time  for  appealing  had  expired,  I  am  by  no  means 
prepared  to  admit  that  this  power  would  be  lost  At  all  events 
so  long  as  the  judgment  was  subject  to  an  appeal,  it  was  sub- 
jeet  to  such  corrections  and  modifications  as  the  court  which 
pronounced  it  might  in  its  discretion  think  proper  to  make. 
The  administration  of  justice  would  be  extremely  imperfect  if 
this  power  did  not  exist.  In  this  case  the  complaint  had  been 
dismissed  at  the  trial,  because  the  plaintiffe  had  fidled  (as  the 
court  thought)  to  prove  the  equitable  ground  of  relief  which 
he  had  alleged.  By  the  modification  aftei-wards  directed,  leave 
WBB  giren  to  file  attd  serve  a  different^  that  is  to  say,  an 
amended^  complunt.  The  judgment  then  was  no  longer  abso- 
lute, but  it  would  become  so  tmkss  the  plaintiffi  within  twenty 
days  amended  his  complaint,  and  paid  the  specified  costs.  If 
an  aateiidment  wa0  thought  necessai^  this  would  have  been 
extremely  proper  as  an  original  disposition  of  the  case  at  the  trial. 
A»  the  time  for  bringing  a  new  suit  had  expired,  justice  plainly 
required  that  the  case  should  be  put  in  this  situation ;  and  as 
it  was  not  so  done  at  the  trial,  it  was  just  that  the  omission 
should  be  supplied'  afterwardli. 
Smith.— Vol.  IX.  46 
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In  the  next  place,  I  am  of  opinion  that  the  Snpreme  Court 
had  no  right  to  entertam  the  appeal  at  all  from  the  order  of 
the  special  term.  That  order,  in  its  substance  and  nature, 
simply  allowed  a  pleading  to  be  amended  in  furtherance  of  the 
justice  of  the  case.  Such  orders  rest  in  the  discretion  of 
the  court  which  makes  them,  thej  involye  no  substantial  right 
and  they  are  not  reviewable  on  appeaL  They  do  not  belong 
to  either  dass  of  orders  which,  according  to  the  Code,  may  be 
reexamined  at  the  general  term.  (Code,  §  849.)  As  incidental 
to  the  amendment  applied  for  in  this  case,  it  was  necessary  to 
modify  the  judgment  in  its  absolute  character.  But  this  was 
only  a  part  of  the  discretion  to  be  exercised  on  the  application. 
Not  even  in  this  view  was  any  substantial  right  involved, 
because  it  was  merely  a  question  of  practice  whether  the  legal 
merits  of  the  case  should  be  tried  under  an  amendment  of  the 
pleading  or  in  a  new  action.  Leave  to  bring  a  new  action  had 
been  originally  given.  The  amendment  simply  gave  leave,  in 
the  plaintiff's  election,  to  go  on  in  the  same  action  after  reform 
ing  his  complaint  In  all  this  I  see  nothing  but  practice  and 
descretion  which  afforded  no  ground  for  a  review. 

But  the  inquiry  remains  whether  the  order  of  reversal,  pro- 
nounced at  the  general  term,  can  be  reviewed  in  this  court 
We  regret  to  find  that  there  is  no  provision  of  law  which  au- 
thorizes such  an  appeal.  The  order  appealed  fix)m  does  not, 
we  think,  **  in  effect  determine  the  action  and  prevent  a  judg- 
ment from  which  an  appeal  might  be  taken."  (Code,  §  11,  sub. 
2.)  On  the  contrary,  it  leaves  in  force  a  judgment  in  the  action 
rendered  upon  the  trial,  from  which  an  appeal  might  be  taken, 
and,  so  £Bur  as  we  know,  may  still  be  taken.  The  case,  therefore, 
does  not  seem  to  be  embraced  in  any  of  the  subdivisions  of 
the  11th  section  of  the  Code,  which  is  the  only  authority  for 
appeals  to  this  court  The  appeal  must  therefore  be  dismissed, 
but  without  costs. 

Appeal  dismissed. 
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Smith,  Executor,  &c,  v.  Dbvlin. 

The  unexpired  term  for  a  year  in  a  lease  for  three  years,  may  be  sorren- 
dered  by  parol  The  statate  (2  B.  a,  p.  134,  §  6)  relates  to  the  estate  of 
the  tenant^  and  not  to  the  terms  of  the  instrument  by  which  it  is  created. 

A  finding,  stated  by  the  referee  as  one  of  facty  that  there  had  been  no  sur- 
render, construed  by  the  help  of  his  finding  of  law,  as  meaning  only 
that  there  had  been  no  surrender  by  writing. 

Appeal  fix)m  the  Superior  Court  of  the  dty  of  New  York. 
Action  brought  to  recover  one  quarter's  ground  and  water  rent 
due  upon  a  lease,  under  seal,  for  three  years.  The  first  two 
years'  rents  were  paid ;  and  the  defence  to  the  action  .for  the 
first  quarter's  rent  of  the  third  year  was,  that  the  premises 
were  surrendered  by  a  parol  agreement  to  pay  $100,  and  the 
delivering  up  of  tiie  keys  of  the  house  and  the  tender  of 
the  $100,  and  that  the  plaintiff's  testator  did  actually  accept 
the  surrender  upon  the  agreement  to  discharge  the  lease  for 
$100,  which  was  so  tendered.  The  trial  was  before  a  referee, 
who,  in  the  finding  of  facts,  stated  that  "  the  lease  was  for  a 
term  exceeding  one  year,  and  the  same  has  not  been  surren* 


Digitized  by 


Google 


864  CASES  m  THE  COURT  OF  APPEALS. 

Smith  V,  Deylin. 

deredy  but  is  in  full  force  and  effect;"  and  then  immediately 
follows  tlie  referee's  condosion  of  law,  in  which  he  finds  that 
the  lease,  being  under  seal  and  for  a  term  exceeding  one  year, 
could  not  be  iurrendered  by  patol,  and  diat  the  defendant  is 
liable  for  the  rent 

The  court,  at  general  term,  on  appeal,  held,  that  there  being 
but  a  single  year  of  the  term  remaining,  it  could  be  surren- 
dered by  a  parol  s^reement,  ancl  nevfrsed  the  judgment  and 
granted  a  new  trial;  and  the  plaintiff  tendered  a  stipulation  as 
required  by  the  statute,  and  appealed  to  this  court 

John  H,  BeyncUdSy  for  the  appellant 

Jchn  E.  Develin,  for  the  respondent 

Mason,  J.  The  ftrst  questioii  presented  is,  whether  this 
remaining  interest  for  the  term  of  one  year  can  be  surrendered 
by  a  parol  agreement  The  statute  declares  that  "  no  estate  or 
interest  in  lands  other  than  leases  for  a  term  not  exceeding  one 
year,  nor  any  trust,  or  pow^  over  or  eoncertting  lands,  or  in 
any  manner  relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered,  or  declared,  unless  by  act  or  operation 
of  law,  or  by  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrendering  or  declaring 
the  same,  or  by  his  lawful  agent  thereunto  authorized  by  writ- 
ing." (2  R  S.,  p.  134,  §  6.)  The  statute  has  reference  to  the 
actual  estate  or  interest  which  is  to  be  surrendered.  When  it 
excepts  leases  for  one  year,  it  refers  to  the  estate  or  interest  of 
thetemuit;  to  his  estate  for  a  year;  and  not  to  the  form  of  the 
lease  by  which  that  interest  or  estate  is  created  or  secured  In 
order  to  secure  the  true  intent  and  spirit,  we  must  regard  this 
as  only  a  lease  for  a  year.  So  far  as  the  estate  or  interest , 
remaining  under  the  lease  is  concerned,  it  is  a  lease  but  for  a 
year.  The  referee,  therefore,  was  wrong  in  holding  that  this 
remaining  term  for  a  year  in  a  three  years'  lease  could  not  be 
surrendered  by  parol,  and  in  overruling  the  defendant's  defence 
upon  this  ground.  If  the  judgment  of  the  referee  be  held  to 
have  proceeded  upon  this  ground  alone,  there  can  be  little 
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doubt,  it  seems  to  me,  that  it  was  erroneous,  and  that  the  Supe* 
rior  Court  were  right  in  reversing  it 

This  brings  us  to  the  only  remaining  question  in  the  case ; 
and  that  is,  whether  the  referee  overruled  this  defence  because 
he  found  the  fact  that  there  was  no  actual  parol  surrender.  It 
waa  held  at  the  general  term  that  he  did ;  and  this,  it  seems 
to  me,  was  clearly  right  I  know  it  is  stated,  in  the  finding 
of  &cts,  that  the  term  had  not  been  surrendered ;  but  we  must 
construe  this  statement  in  the  connection  in  which  it  stands. 
Now,  the  &ot  which  precedes  this  statement,  and  which  forms 
a  part  of  the  same  sentence,  is,  that  the  lease  was  for  a  term 
exceeding  one  year;  and,  if  we  pass  from  this  to  the  conclusion 
of  law  found  by  the  referee,  we  find  it  to  be,  in  substance,  that 
the  lease,  being  for  a  term  exceeding  one  year,  could  not  be  sur- 
rendered by  parol ;  and  to  this  finding  the  defendant  excepted 

Kow  it  is  nowhere  stated  in  the  conclusions  of  law,  that  this 
defence  could  not  be  sustained,  because  there  was  no  parol  sur- 
render in  &ct  Nor  is  any  reason  assigned  by  the  referee  for 
the  judgment  which  he  gave.  It  seems  to  me,  therefore,  that 
we  must  construe  this  statement  in  the  finding  of  fiwts,  "  that 
the  lease  had  not  been  surrendered^'^  taken  in  the  connection  in 
which  it  stands,  as  meaning  nothing  more  than  that  there  had 
been  no  surrender  because  a  lease  for  a  term  exceeding  one 
year  could  not  be  suirendered  by  parol. 

If  I  am  right  in  these  views,  it  follows  that  the  court  at 
general  term  was  right  in  reversing  the  judgment  of  the 
referee  and  ordering  a  new  trial;  for  where  the  oonolusion  of 
law  drawn  from  Ae  fiwrts  by  the  referee  is  erroneous,  the 
judgment  cannot  be  sustained ;  and  it  must  appear  that  the 
facts  found  justify  the  judgment,  where  there  is  an  exception 
taken  to  the  oonolusion  of  law,  which  the  referee  has  drawn 
from  the  &cts.  The  ord^  granting  a  new  trial  must  be 
affirmed,  and  final  judgment  be  given  for  the  defendant  on 
this  stipulation. 

All  the  judges  concurring, 

Order  affirmed,  and  judgment  found  for  defendant 
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Devise  and  bequest  to  the  testator's  son  of  real  and  personal  estate  for  lift^ 
to  go  to  his  heirs  in  case  he  died  leaving  issue,  and  in  case  he  should  die 
without  issue,  to  go  to  the  testator's  nephews  and  nieces.  The  son 
dying  without  issue  before  the  testator  there  is  no  li4>se,  but  the  contin- 
gent limitation  takes  effect  in  fitvor  of  the  nephews  and  nieces. 

Personalty  bequeathed  to  the  executors  in  trust  to  apply  the  income  to  the 
son's  support  during  life,  and  the  principal  to  be  paid  to  his  issae, 
passed  to  the  nephews  and  nieces,  under  a  contingent  limitation  in  their 
fiivor  of  all  the  real  and  personal  estate  devised  and  bequeathed  to  the 
son ;  the  testator  having  elsewhere  in  the  will  referred  to  this  fund  as  a 
part  of  his  son's  estate,  though  he  had  only  a  beneficial  interest  therein 
for  life. 

Under  a  devise  of  land,  one-third  part  to  the  children  of  the  testator's 
brother  A,  in  equal  shares,  and  one-third  part  to  the  children  of  his 
brother  £,  the  children  of  each  class  take  the  share  belonging  to  their 
class  as  tenants  in  common. 

Where,  by  reason  of  a  legal  incapacity  but  one  of  the  persons  of  a  class 
can  take,  that  one  takes  all  the  estate  which  the  devise,  by  its  terms, 
gives  to  the  whole  class. 

Where,  by  reason  of  their  ali^iage,  none  of  the  dass  is  competent  to  take, 
the  estate  does  not  pass  to  the  residuary  devisees,  but  descends  to  the 
heirs  of  the  testator. 

The  will  attempted  to  devise  real  estate,  used  as  a  manufacturing  estab- 
lishment, to  the  executor  in  trust,  to  continue  the  &otory  in  operation 
for  two  lives  in  being,  and  upon  the  death  of  the  survivor  of  them,  to 
sell  the  same;  the  income  of  the  property,  and  the  proceeds  after  its  con- 
version, to  be  distributed  to  one  unincorporated  association  and  three  cor- 
porations, for  religious  and  charitable  purposes:  Held,  that  the  provision 
fiuled  as  a  trust  to  receive  and  apply  Uie  rents  and  profits  of  real  estate, 
because  the  lives  on  which  the  trust  depended,  were  those  of  persons 
having  no  interest  in  its  performance,  while  the  statute  (1  R.  S.,  p.  728| 
§  55,  subd.  8)  requires  it  to  be  dependent  upon  the  life  of  the  benefi- 
ciary, 

2.  The  trusts  attempted  to  be  created  are  valid  as  powers  in  trusty  so 
&r  as  the  beneficiaries  are  competent  to  take  by  devise. 

8.  The  provision  is  void  both  as  to  real  and  personal  estate^  so  &r 
as  respects  the  unincorporated  association. 

4.  The  prohibition  in  the  statute  of  devises  to  corporations  not  ex- 
pressly authorissed  to  take  by  the  legislature,  renders  void  the  power  so 
&.T  as  it  would  operate  to  give  the  rents  and  profits  of  land  for  the  benefit 
of  the  corporations  not  ^ns  authorized.  They  can  take  no  interest 
in  land  under  a  power  created  by  will 
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5.  As  to  saoh  corporations,  however,  the  power  to  sell  the  land  is  valid. 
Tbej  are  free  to  take  money  or  personal  proper^  by  testamentary  gift^ 
though  it  is  to  be  raised  by  the  conversion  of  land. 

6.  A  provision  in  the  charter  of  one  of  the  corporations  enabling  it  to 
take  land  "  by  direct  purchase,  or  otherwise,*'  is  an  express  authority 
within  the  meaning  of  the  statute  of  wills. 

Action  brought  by  the  exeoutore  of  the  will  of  Benjamin 
Marshall,  late  of  the  city  of  Troy,  in  order  to  obtain  the 
judgment  of  the  Supreme  Court  as  to  the  validity,  construc- 
tion and  effect  of  several  parts  of  such  wilL  The  defendants 
are  the  next  of  kin  and  heirs-at-Iaw  of  the  testator,  and  cer 
tain  charitable  and  religious  institutions  or  societies,  to  wit: 
The  Marshall  Infirmary,  the  American  Bible  Society,  the 
American  Tract  Society  and  the  American  Home  Missionary- 
Society.  The  will  was  dated  'April  6,  1858,  and  the  testator 
died  on  the  2d  of  December,  1858.  His  real  estate  at  the  time 
of  his  death  consisted  of  his  residence  on  Congress  street  in 
Troy,  and  of  certain  manufacturing  establishments  with  a 
valuable  water  power,  which  was  worth  about  $150,000.  He 
had  also  some  wild  lands  in  the  State  of  Florida.  His  personal 
estate,  besides  his  plate,  furniture,  &c.,  consisted  principally  of 
a  bond  and  mortgage  executed  to  him  by  B.  S.  and  W.  D. 
Waloott,  which  were  a  security  for  nearly  the  sum  of  $150,000. 
At  the  date  of  the  will  the  testator  had  an  only  son,  John 
Stanton  Marshall,  who  although  of  age  was  incapable  of 
managing  his  own  aflEairs  by  reason  of  imbecility  or  lunacy. 
He  *died  without  issue  and  unmarried,  in  1857.  The  testator 
left  a  considerable  number  of  kindred,  the  children  and 
grandchildren  of  deceased  brothers  and  sisters,  all  of  whom 
were  aliens  except  James  E.  Marshall  a  son  of  his  brother 
James  Marshall,  and  John  W.  Downing  only  child  of  a 
deceased  sister.  The  original  trial  and  hearing  of  the  cause 
were  before  Mr.  Justice  Gk)ULD,  who  pronounced  a  decree 
from  which  all  the  panrties  appealed  to  the  general  term  of  the 
Supreme  Court  On  that  appeal  the  decree  was  reversed  and 
modified  in  several  respects,  and  various  appeals  were  then 
taken  to  this  court    The  provisions  of  the  will  upon  which 
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the  qaestioiis  in  die  etme  arose,  are  stated  in  the  following 
opinion. 

Levi  &  Ohatfidd,  for  the  executors. 

John  St.  Beynoldsy  for  the  Marshall  Infirmary. 

Marahall  &  BSdweO^  for  the  American  Bible  Society. 

O.  N.  mus,  for  the  Tract  Society. 

John  K.  PorteTf  for  the  heirs  and  next  of  kin. 

CoMSTOCE,  Ch.  J.  The  testator,  after  directing  his  execu- 
tors to  pay  his  debts  and  Aineral  expenses  out  of  any  personal 
estate  which  might  come  to  tiieir  hands,  proceeded  in  the  second 
clause  of  his  will  to  devise  and  bequeath  to  his  son  John  Stan- 
ton Marshall,  his  dwelling-house  and  lot  on  OoDgress  street  in 
Troy,  together  with  his  plate,  household  furniture  and  wearing 
apparel  during  the  son's  natural  life,  "and  in  case  he  shall  die 
leaving  issue,  the  same  shall  go  to  his  heirs."  In  the  third 
clause  he  bequeatbed  the  Waloott  bond  and  mortgage,  a  secu- 
rity amounting  to  nearly  $150,000,  as  follows :  one-third  part 
to  his  executors!,  upon  trust  to  keep  the  same  invested  and 
apply  the  annual  incomie  to  the  support  of  the  said  John  Stan- 
ton Marshall  during  life,  and  if  he  should  die  leaving  lawful 
issue,  then  to  pay  the  principal  to  such  issue ;  one-ddrd  part 
to  the  children  of  the  testator's  brother  James  Marshall,  in 
equal  shares,  and  one-third  part  to  iixe  children  of  his  brother 
Jeremiah  Marshall ;  and  in  case  any  of  the  said  children  should 
die  leaving  issue,  the  share  of  the  one  so  dying  was  to  go  to 
such  issue.  In  the  seventh  clause  it  was  declared,  that  if  the  said 
John  Stanton  Marshall  should  die  without  lawful  issue,  "  all 
the  real  and  personal  estate  above  devised  and  bequeathed  to 
him  "  was  to  go  to  the  diildren  of  the  said  brothers  James  and 
Jeremiali,  "to  be  divided  and  distributed  amongst  them  in  the 
same  manner  and  proportions  as  directed  in  the  bequest  to 
them  in  article  third  above  written."  The  only  devise  or  be- 
quest to  the  son  John  Stanton  Marshall,  is  contained  in  tlie 
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said  aeoond  and  ihiid  clauaeB,  and  oonseqaentlj  this  oontmgent 
limitadon  in  £siYor  of  nephews  and  nieces  refers  to  those  dauses 
only. 

The  first  questions  arise  upon  these  provisions  of  lihe  will. 
John  Stanton  Marshall,  the  son,  having  died  without  issue  in 
the  lifetime  of  the  testator,  it  is  claimed  on  the  part  of  the 
benevolent  institutions,  that  the  limitation  over  in  fiivor  of  the 
children  of  James  and  Jeremiah,  embracing  the  real  and  per 
sonal  property  mentioned  in  the  second  clause,  failed  with  the 
primary  gift  to  him  and  his  issue  in  that  clause  contained. 
These  institutions  being  provided  for  in  the  residuary  clauses 
to  be  hereafter  considered,  they  ftirther  daim  that  the  pro- 
perty, both  real  and  personal,  which  is  the  subject  of  the 
primary  gift  and  of  the  limitation  over,  sinks  into  the  resi* 
duum,  instead  of  descending  to  the  heirs  or  passing  to  the  next 
of  kin,  as  undisposed  o£  In  the  judgment  appealed  from,  it 
is  determined  that  a  lapse  was  occasioned  by  the.  death  of  the 
son  without  issue ;  that  consequently  the  devise  and  bequest 
over  did  not  take  effect;  that  so  much  of  the  property  here 
spoken  o(  as  was  personal,  passed  under  the  residuary  clauses 
and  that  the  real  estate,  being  the  residence  on  Congress  street, 
descended  equally  to  the  two  heirs-at-law,  James  E.  Marshall 
and  John  W.  Downing.  These  consequences  might  follow  if 
it  were  true  that  the  substituted  devise  and  bequest  to  the 
children  of  James  and  Jeremiah  were  intended  to  take  effect 
only  in  the  event  of  John  Stanton  Marshall  dying  without  issue 
after  the  death  of  Uie  testator.  But  we  see  no  reason  for  imput- 
ing such  an  intention,  nor  are  we  aware  of  any  rule  which 
requires  such  a  construction.  The  substitution  was  to  operate 
in  the  single  event  named,  the  death  of  the  son  without  issue. 
The  son  and  his  issue  were  the  primary  objects  of  the  testator's 
regard  in  these  provisions  of  the  will.  If  his  bounty  cotdd  not 
take  that  direction,  he  designed  it  for  the  children  of  the  two 
brothers.  Such  being  the  general  purpose,  it  was  perfectly 
indifferent  to  him  whether  the  ulterior  limitation  should  take 
effect  immediately  on  his  own  decease  or  at  some  indefinite 
time  afterwards.  He  therefore  declared,  in  plain  words,  that 
Smith.— Vol.  IX.  41 
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the  brothers'  children  should  have  this  property  if  his  own 
son  should  die  without  issue,  and  he  did  not  qualify  that  con- 
tingency by  still  another  which  might  prove,  and  in  &ct 
would  prove,  fetal  to  his  main  purpose.  There  is  no  ground 
for  supposing  that  his  wishes,  in  regard  to  the  ultimate  dispo- 
sition of  the  property,  depended  in  the  slightest  degree  on  the 
time  when  the  son  should  die  without  issue.  Whenever  that 
event  should  occur,  the  other  objects  of  his  boimty  were  sub- 
stituted. If  the  doctrine  of  lapse  had  been  more  attentively 
examined,  it  would  have  been  seen  that  it  has  nothing  to  do 
with  the  question.  Testamentary  gifts  are  liable  to  failure  in 
consequence  of  the  ambulatory  nature  of  wills  which  cannot 
take  eflfect  in  fevor  of  persons  who  die  before  the  testator,  be- 
cause until  then  such  instruments  can  have  no  effect  at  all 
The  principle  of  the  lapse  is  the  same  as  that  which  defeats 
the  operation  of  a  deed  in  fevor  of  a  person  who  is  dead  at  the 
time  of  its  execution.  And  whether  the  instrument  be  a  will 
or  a  deed,  if  the  ancestor  be  dead,  the  heir  cannot  take  in  suo- 
cession  to  him.  This  rule  has  been  changed  by  our  statute  in 
the  case  where  the  devise  or  bequest  is  to  a  child  or  descend- 
ant of  the  testator,  who  dies  in  Jiis  lifetime,  leaving  a  de- 
scendant who  survives  the  testator.  In  such  a  case  the  estate 
or  interest  given  vests  in  the  descendant  of  the  l^atee  or 
devisee.  (2  R  S.,  p.  66,  §  52.)  But  the  principle  which,  at  the 
common  law  occasioned,  and  still  may  occasion,  the  lapse  of  a 
legacy  or  devise,  can  have  no  application  to  substituted  gifts. 
The  primary  gift  may  lapse  or  fail  if  its  object  dies  before  the 
will  can  operate  at  all,  but  this  has  no  tendency  to  defeat  an 
independent  and  ulterior  limitation  to  other  objects  who  are 
living  at  the  testator's  deatL  In  such  cases  the  question  is 
not  one  of  lapse,  but  of  interpretation  and  intention  in  regard 
to  which,  in  the  case  before  us,  we  think  there  is  no  room  for 
doubt  (1  Jarm.  on  Wills,  298;  Nbrris  v.  Beyea,  8  Kern., 
278.)  We  are  of  opinion,  therefore,  that  on  the  death  of  the 
testator,  the  dwelling-house,  plate,  furniture,  &c.,  mentioned 
in  the  second  clause  of  the  will,  vested  according  to  the  seventh 
clause  in  the  children  of  the  brothers,  James  and  Jeremiah, 


Digitized  by 


Google 


ALBANY,  SEPTEMBER,  1861.  871 

Downing  v.  Marahftll. 

then  living.  The  modification  of  this  result,  as  to  the  real 
estate,  by  reason  of  the  alienage  of  all  those  children,  except 
one,  will  be  presently  noticed. 

Upon  the  same  grounds  a  like  conclusion  must  be  adopted 
in  regard  to  the  one-third  part  of  the  Walcott  mortgage,  the 
income  of  which,  according  to  the  third  clause,  was  to  be  ap- 
plied to  the  support  of  the  said  John  Stanton  Marshall  during 
his  life,  and  the  principal  of  which  was  to  be  paid  to  his  issue, 
if  he  should  leave  any,  provided  the  substituted  limitation 
in  favor  of  the  brothers'  children  was  intended  to  embrace  this 
fund  also.  The  subject  of  that  limitation,  as  we  have  seen, 
was  described  as  "  the  real  and  personal  estate  above  devised 
and  bequeathed  to"  the  testator's  son.  The  benevolent  insti- 
tutions and  societies,  as  residuary  legatees,  insist  that  tlus  de- 
scription does  not  include  the  said  one-third  part  of  the  Wal- 
ton mortgage.  But  we  think  otherwise.  Nothing  but  a  life 
interest  was  given  to  the  son  in  any  of  the  property  in  question, 
whether  mentioned  in  the  second  or  third  clauses.  This  is 
expressly  so  declared  in  both  those  clauses.  K  he  died 
leaving  issue,  such  issue  were  to  take,  not  as  his  representatives, 
but  directly  from  the  testator  as  his  devisees  or  legateea  It  is 
manifest,  therefore,  that  ''  the  real  and  personal  estate  above 
devised  and  bequeatheid,"  according  to  the  descriptive  words 
of  the  seventh  clause,  is  the  real  and  personal  estate  in  which 
a  life  interest  only  was  devised  and  bequeathed  to  the  son ;  and 
the  description  thus  understood  is  quite  as  applicable  to  the 
one-third  of  the  Walcott  mortgage  mentioned  in  the  third 
clause,  as  to -the  dwelling-house,  plate,  &c.,  mentioned  in  the 
second;  unless  indeed  it  be  a  distinguishing  circumstance  that 
the  gift  of  the  mortgage  fund  is  in  terms  to  the  executors  upon 
trust  But  we  think  this  is  not  a  material  circumstance.  The 
gift  was  beneficially  to  the  son,  and,  notwithstanding  the  trust 
it  constituted,  in  the  view  of  the  testator,  the  son's  estate,  and 
he  described  it  in  that  manner  in  the  ulterior  limitation.  In 
another  clause  of  the  will  (the  8th},  there  is  an  undoubted 
reference  to  this  mortgage  under  the  descriptive  words  "  the 
income  of  my  said  son's  estate."    Here  we  find  the  one-third 
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part  of  the  mortgage  spoken  of  as  the  estate  of  the  son.  The 
testator's  language  was  not  accurate,  but  we  entertain  no  doubt 
that  he  intended  to  give  the  principal  of  this  fund  to  the  chil- 
dren of  the  brothers  on  the  death  of  his  son  without  issue. 
This  conclusion  does  not  seem  to  have  been  questioned  in  the 
court  below ;  but,  as  already  mentioned,  on  the  ground  of  lapse, 
the  fund  was  a^udged  to  belong  to  l^e  residuary  legatees. 
That  there  was  no  lapse,  has  been  already  shown. 

There  were  at  the  death  of  the  testator  eight  children  of 
James  Marshall,  all  of  whom  were  aliens,  except  James  £. 
The  children  of  Jeremiah  Marshall  were  six  in  number,  and 
all  of  them  aliens.  The  only  kindred  of  the  testator  capable 
of  inheriting  real  estate  were  the  said  James  E.  Marshall  and 
John  W.  Downing,  the  son  of  a  deceased  sister.  It  follows, 
that  of  the  two  classes  of  children  who  were  the  objects  of 
the  devise  and  bequest  in  the  seventh  clause,  only  James  K 
Marshall  could  take  by  devise,  and  that  the  Congress  street 
house  and  lot,  except  the  interest  to  which  that  clause  entitled 
him,  either  descended  to  him  and  Downing  equally  as  heirs-at- 
law,  or  else  passed  under  the  residuary  clauses  of  the  will. 
The  question  next  to  be  considered  is  whether  James  E.  Mar- 
shall took  by  the  devise  only  one-eighth  of  one-hal^  or  one- 
hal^  being  the  whole  interest  which  the  devise  by  its  terms 
gave  to  the  class  of  children  to  which  he  belonged.  According 
to  the  decision  made  at  the  original  hearing  of  the  case  he  took 
under  the  will,  only  the  smaller  or  fractional  part  On  the 
appeal  in  the  Supreme  Court  it  was  held^  erroneously  as  we 
have  seen,  that  the  whole  devise  had  lapsed. 

I  come  to  the  conclusion  with  some  hesitation  that  James  £* 
Marshall  took  under  the  devise  one-half  of  this  real  estate. 
The  limitation  in  its  terms  is  to  the  children  of  the  brothers 
James  and  Jeremiah,  **  to  bo  divided  and  distributed  amongst 
them  in  the  same  manner  and  proportions  as  directed  of  the 
bequest  to  them  in  article  third  above  written."  In  the  third 
article,  as  we  have  seen,  there  is  a  direct  bequest  of  one-third 
of  the  Walcott  mortgage  to  the  children  of  James  in  equal 
shares,  and  a  like  gift  of  another  third  to  the  children  of  Jere- 
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miah.  These  are  the  bequests  refened  to  in  seventh  clause 
as  r^ulating  the  proportions  in  which  the  contingent  devise 
and  bequest  of  ihe  house  and  other  -property  was  to  vest  in  the 
two  classes  of  children.  Each  clsss  was  therefore  to  take  one- 
half^  and  the  equality  of  the  shares  refers  necessarily  only  to 
the  divisions  of  interest  amongst  those  unbraced  in  either 
dasa  But  of  the  children  of  James,  one  and  one  only  could 
take  according  to  the  statute,  which  declares  a  devise  to  aliens 
void.  Upon  the  point  whether  he  is  entitled  to  take  all  that 
was  int^ded  for  him  and  his  brothers  and  sisters,  we  have  no 
key  to  the  intention  of  the  testator,  because  the  testator  as- 
sumed that  all  were  equally  competent,  and  he  firamed  the 
devise  accordingly.  We  must  therefore  ascertain,  if  possible, 
the  rule  of  law  to  be  applied  to  such  a  case. 

Where  a  devise  or  bequest  to  two  or  more  persons  by  name 
is  in  such  form  as  to  create  a  joint  tenancy,  and  one  of  Uiem 
dies  before  the  testator,  it  is  well  settled,  that  the  whole  inte- 
rest vests  in  the  survivors ;  and  this  result  will  take  place  if 
the  gift  &ils,  as  to  one  of  the  persons  from  any  other  cause 
than  death.  (1  Jarm.,  295;  Amb.,  186;  S  Bos.  &  Pul.,  16.) 
It  is  equally  clear  that  when  the  limitation  creates  a  tenancy 
in  common,  the  gift  being  to  several  persons  by  name  and  not 
to  them  as  a  class,  the  same  consequence  will  not  follow  from 
the  death  of  one  of  them.  In  such  a  case,  the  share  of  the  one 
dying  before  the  testator,  or  before  the  time  when  it  is  to  vest, 
is  lapsed.  In  the  present  case,  all  the  children  of  the  brothers 
living  at  the  death  of  the  testator,  and  competent  to  take,  would 
undoubtedly  take  as  tenants  in  common.  When  an  equality 
or  inequality  of  shares  is  prescribed  in  express  words,  the 
language  was  always  held  to  create  such  a  relation.  But  the 
devise  was  not  to  the  children  by  name  but  to  them  as  a 
dass,  and  in  sueh  a  case,  although  a  tenancy  in  common  may 
result,  the  same  consequence  does  not  follow  as  to  the  share  of 
one  of  the  class  who  has  died,  or  for  some  other  reason  cannot 
take.  Mr.  Jarman  says,  '*  where  the  devise  or  bequest  emr 
braces  a  fluctuating  class  of  persons,  who  by  the  rules  of  con- 
struction are  to  be  ascertained  at  the  death  of  the  testator,  or 
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at  a  subseqaent  period,  the  decease  of  anj  of  such  peraons 
daring  the  testator's  life  will  oocasion  no  hiatus  or  lapse  in  the 
disposition,  even  though  the  devisees  or  legatees  are  made 
tenants  in  common,  sinoe  members  of  the  class  antecedentlj 
dying  are  not  actual  objects  of  the  gift."  "  Thus,"  he  adds, 
"if  property  be  given  simply  to  the  children  or  to  the  broth- 
ers and  sisters  of  A,  equally  to  be  divided  between  them,  the 
entire  subject  of  gift  will  vest  in  any  one  child,  brother  or 
sister,  or  any  larger  number  of  these  objects  surviving  the 
testator,  without  regard  to  previous  deaths."  (1  Jarm.,  295, 296.) 
In  Doe  V.  Sheffield  (18  East,  526),  there  was  a  devise  of  land 
to  the  "sisters"  of  J.  H.,  expressly,  as  tenants  in  com- 
mon, and  to  their  heirs  and  assigns  forever.  There  had 
been  three  sisters  of  J.  H.,  but  only  one  was  living  at  the 
death  of  the  testator,  or  at  the  date  of  the  will.  It  was  held 
that  she  was  entitled  to  the  whole.  So  in  Viner  v.  Francis^  (2 
Bro.  C.  C,  658,)  a  legacy  of  £2,000,  was  given  in  equal  shares 
to  the  "  children  "  of  a  deceased  sister  of  the  testator,  of  whom 
there  were  three  at  the  date  of  the  will,  but  one  died  in  his 
lifetime.  It  was  held,  that  the  two  survivors  were  entitled  to 
the  whole  sum.  (See,  also,  3  Hare,  848.)  I  do  not  find  in  the 
books  the  exact  case  where  the  gift  was  to  a  class  of  persons 
as  tenants  in  common,  some  of  whom  were  incapable  of  taking 
by  reason  of  alienage.  But  such  a  case  Mis  within  the  prin- 
ciple of  those  referred  to.  Whether  the  impossibility  of  tak- 
ing is  a  natural  one  arising  firom  the  death  of  one  or  more  of 
the  devisees,  or  whether  it  flows  from  a  legal  incapacity,  the 
result  appears  to  me  the  same.  In  the  example  before  us,  the 
testator  contemplated  the  objects  of  his  bounty  as  a  class,  and 
not  as  individuals.  The  gift  was  to  vest  whenever  his  son 
should  die  without  issue,  and  in  fact  it  vested  as  soon  as  the 
will  took  effect  by  the  decease  of  the  testator  himself  the  con- 
tingent event  having  previously  occurred.  We  think  that 
Jam^  E.  Marshall  then  became  entitled  to  the  one-half  of  the 
real  estate  in  question,  as  the  only  competent  representative  of 
the  dass  to  which  it  was  devised. 
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All  the  children  of  Jeremiah  Marshall  being  aliens,  none 
of  them  were  competent  to  take  the  other  half  of  the  house 
and  lot  under  the  devise  to  them.  On  behalf  of  the  Marshall 
Infirmaiy  and  the  religious  societies,  it  is  claimed  that  this  in- 
terest passed  under  the  residuary  clauses  of  the  wilL  But  we 
think  otherwise.  The  statute  declares  that  real  estate  so  de- 
vised "shall  descend  to  the  heirs  of  the  testator;  if  there  be 
no  heirs  competent  to  take,  it  shall  pass  under  his  will  to  the 
residuary  devisees  therein  named,  if  any  there  be,  competent  to 
take  such  interest"  (2  K  S.,  57,  p.  §  4.)  This  statute  plainly 
leaves  no  room  for  a  distinction  in  this  respect  between  a  void 
and  a  lapsed  devise.  According  to  some  authorities,  if  the  dis- 
position was  originally  invalid,  the  residuary  devisee  takes  the 
estate  in  opposition  to  the  rule  which  prevails  in  case  of  a  lapse. 
I  think  the  distinction  was  never  well  founded.  It  was  re- 
jected by  the  Court  of  Errors  of  this  State,  after  the  most  elabo- 
rate consideration,  in  the  case  of  Van  Kleek  v.  The  Dutch  Church 
(20  Wend.,  457),  where  the  devise  was  assumed  to  be  void, 
because  made  to  a  corporation.  If  void  by  reason  of  the 
alienage  of  the  specific  devisee,  the  statute,  in  plain  terms,  seems 
to  repel  any  such  distinction.  One-half  of  the  real  estate  now 
in  question  therefore  descended  to  the  heirs,  and  the  result  is, 
that  on  the  death  of  the  testator,  James  E.  Marshall  became 
entitled  to  three-fourths  of  the  whole  (one-half  by  devise,  and 
one-fourth  by  descent),  and  John  W.  Downing  to  the  remain- 
ing one-fourth. 

The  most  important  questions  in  this  case  arise  upon  the 
residuary  dispositions  of  the  wiH  In  the  fourth  clause,  the 
testator  devised  and  bequeathed  to  his  executor  "  all  the  rest 
and  residue  of  his  real  and  personal  estate  whatsoever  and 
wheresoever  situated,"  upon  the  trusts  declared  in  the  fifth  and 
sixth  articles.  By  the  fifth  article,  he  directed  the  executors 
to  continue  in  operation  the  manufacturing  establishments 
called  the  "  Ida  Mills,"  in  Troy,  in  such  manner  as  they  should 
deem  best,  during  the  natural  lives  of  Joseph  Marshall  Coville, 
of  New  York  city,  and  Joseph  Marshall,  of  North  Adams, 
Massachtisetts,  and  of  the  survivor  of  them,  or  so  long  within 
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their  Ufbs  aa,  ia  the  opimkin  of  a  majority  of  said  executors, 
the  same  could  be  done  without  material  uojury  to  the  intereete 
of  the  estate,  and  of  those  participating  in  the  income  thereof 
and  to  distribute  and  appropriate  the  net  annual  income  or 
profits  thereof  and  also  the  net  annual  income  of  all  other 
real  and  personal  estate  not  otherwise  disposed  of  by  the  will, 
as  follows :  One^half  in  equal  shares  to  the  Am^ican  Bible 
Society,  the  Americsai  Tract  Society  and  the  American  Home 
Missionary  Society,  and  the  other  half  to  be  expended  in  sup- 
porting and  maintaining  the  Marshall  Infirmary  in  the  ^1y  of 
Troy,  for  the  support  of  poor  and  indigent,  sick  and  lame  pe(^ 
sons.  In  the  sixth  clause,  the  executors  were  directed,  on  the 
death  of  the  said  Joseph  Marshall  Coville  and  Joseph  Mar^ 
shall,  to  convert  into  money  or  otherwise  dispose  of  the  real 
and  personal  estate  so  devised  and  bequeathed  to  them  in  trust, 
^md  to  distribute  and  deliver  over  such  moneys  or  estate  to  the 
several  legatees  for  the  objects  named  in  the  fifth  dause,  and 
in  the  same  proportions  as  therein  directed  in  respect  to  in- 
come. The  property  embraced  in  these  clauses  of  the  will 
was  principally  the  Ida  Mills. 

I  am  dearly  of  opinion  that  a  trust  to  recdve  the  rents  and 
profits  of  real  estate,  and  apply  them  to  the  use  of  the  bene- 
ficiaries named,  was  marked  out  in  these  provisions.  The  mills 
were  to  be  carried  on  by  the  executors,  to  whom,  as  trustees, 
the  l^al  estate  was  expressly  devked.  It  is  true  that  the  annual 
income  of  the  business  would  be  a  complex  result  flowing  firom 
the  use  of  the  water-power,  the  machinery  and  the  mills ;  fix>m 
the  profit  of  capital,  and  the  employment  of  labor.  The  mate- 
rial consideration  is,  that  the  use  or  profit  of  land  would  be  one 
of  the  constituents  in  producing  that  result ;  and  it  might  be 
the  principal  one.  The  executors  were  to  have  the  posaession 
of  these  establishments,  and  to  operate  them  for  the  benefit  of 
the  institutions  or  sodeties  which  were  the  objects  of  the  testa- 
tor's benevolence.  In  this  manner  the  profit  of  land  was  to  be 
received,  and,  in  combination  with  other  dements,  it  was  to  be 
paid  over  to  the  benefidaries.  In  a  trust  to  receive  the  rents 
and  profits  of  real  estate,  it  is  not  implied  that  the  trustee  must 
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lease  die  estate,  because  that  is  not  the  only  or  the  most  usual 
mode  of  perception.  As  the  owner  of  land  may  lease  or  occupy 
it|  so,  in  creating  a  trust,  he  may  provide  for  receiving  the  use 
or  income  in  either  of  these  modes. 

But,  although  trusts  to  receive  and  apply  rents  and  profits 
may  be  created  under  the  statute  of  uses  and  trusts,  the  one  in 
question  is  not  constituted  in  the  manner  which  that  statute 
prescribes.  The  application  of  rents  and  profits  must  be  "to 
the  use  of  any  person  during  the  life  of  such  person,  or  for  any 
shorter  term."  (1  R  S.,  p.  728,  §  65,  sub.  8.)  The  trust  must, 
therefore,  be  made  dependent  on  the  life  of  the  beneficiary. 
In  this  case  the  benefioianee  are  associations,  incorporated  or 
unincorporated ;  while  the  lives  on  which  the  trust  depends 
are  those  of  two  natural  persons  having  no  interest  in  its  per- 
formance. Such  a  limitation  is  plainly  unsupported  by  any 
construction  which  we  can  give  to  the  language  of  the  statute. 

We  are  next  to  inquire,  whether,  in  the  law  of  trusts  and 
powers,  there  is  any  other  mode  of  giving  eflfeot  to  the  testa- 
tor's intention.  The  law  on  this  subject  underwent  a  conside- 
rable change  in  our  levision  of  1830.  But  there  has  been,  I 
think,  some  misapprehension  as  to  the  character  and  extent  of 
that  change.  All  express  trusts  were  abolished,  except  certain 
ones  enumerated  in  the  fifty *fifth  section  of  the  statute,  which 
were,  1st,  to  sell  lands  for  the  benefit  of  creditors ;  2d,  to  sell, 
mortgage  or  lease  lands  for  the  benefit  of  legatees,  &c. ;  Sd,  to 
receive  the  rents  and  profits  of  land  and  apply  them,  &c. ; 
4th,  to  receive  the  rents  and  profits  of  lands  and  accumulate 
the  same,  &C.  (1 R  S.,  p.  726.)  The  impression  has  prevailed  to 
some  extent  that  these  provisions  of  law  have  taken  firom 
owners  the  power  of  impressing  upon  their  estates  any  limita- 
tions having  the  general  characteristios  of  a  trust,  except  such 
as  are  thus  enumerated. 

That  this  impression  is  not  well  founded  will  appear  on  a 
brief  consideration  of  the  subject  At  the  conmion  law,  fidu- 
ciary interests  in  land  under  the  name  of  uses  might  be  created 
without  any  restriction  depending  on  the  object  or  purpose  of 
the  trust.  Limitations  of  this  character  were  enforced  upon 
S^.:t.',--Vol.  TX.  48 
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the  conscience  of  him  who  held  the  legal  estate.  Prior  to  the 
statute  of  uses  (27  Hen.  VIII),  these  limitations  were,  perhaps, 
only  known  in  their  simplest  and  most  elementary  form,  that 
is  to  say,  in  the  form  of  legal  estates  held  by  one  person  for 
the  benefit  of  another,  without  any  active  duty  or  trust  In 
this  form  they  were  abrogated  by  that  statute.  This  was  done, 
not  by  defeating  the  feoflftnent  or  devise,  to  such  a  use,  but  by 
vesting  the  legal  estate  in  the  beneficiary.  After  the  statute, 
uses  were  revived  under  the  name  of  trusts.  By  a  strict  con- 
struction of  that  enactment,  passive  trusts  might  still  be  created 
by  limiting  a  use  upOn  a  use ;  it  being  held  that  the  statute  only 
executed  the  use  in  the  first  cesitd  use,  who  was  allowed  to  hold 
the  estate  for  the  benefit  of  the  second.  This  was  doubtless  an 
evasion  of  the  letter  and  policy  of  the  statute ;  but  neither  its 
letter  nor  policy  stood  in  the  way  of  creating  active  trusts,  that 
is,  legal  estates,  impressed  with  some  active  duty  in  their  con- 
trol, management  or  disposition  for  the  benefit  of  some  person 
or  class  of  persons  other  than  the  trustee.  Trusts  of  this  kind 
grew  up  and  expanded  to  meet  the  wants  and  wishes  of  man- 
kind. They  were  undefined  by  any  statute  or  rule.  The 
reason,  .or  occasion,  for  vesting  the  legal  title  in  a  trustee, 
appears  to  have  rested  in  the  discretion  of  the  author  of  the 
trust  Where  the  instrument  did  not  in  terms  so  vest  the  title, 
there  was  always  a  question  whether  the  nature  of  the  trust, 
or  duty  declared,  was  such  as  to  render  the  presence  also  of  the 
legal  estate  necessary  or  convenient  If  so,  the  title  was  deemed 
to  VQSt  ih  the  trustee  accordingly.  If  not,  then  it  remained  in 
the  donor,  or  hia.  heirs,  subject  to  the  trust  as  a  power.  Pow- 
ers were  no  less  undefined  than  trusts.  The  intention  as  to 
the  legal  estate  being  unexpressed,  powers  began  where  trusts 
terminated.  But,  to  ascertain  the  dividing  line  between  them 
was  often  attended  with  difficulty,  and  perplexing  questions 
frequently  arose.  {Brewster  v.  Striker^  2  Comst,  19.) 

Such  was  the  state  of  the  law  at  the  time  of  our  revision  of 
1880.  We  had  enacted  the  English  statute  of  uses  at  an  early 
day,  but  had  made  no  other  change  in  jurisprudence  on  this 
subject.    The  system  of  trusts  was  a  complicated  one,  and  was 
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believed  to  be  attended  with  great  inconveniences.  These  it 
was  proposed  to  remedy,  not  by  depriving  men  of  the  power 
of  disposing  of  their  estates,  nor  even  by  abridging  that  power, 
but  by  ^ving  effect  to  such  dispositions  according  to  a  more 
simple  dassification  so  as  to  relieve  this  branch  of  the  law 
from  much  useless  refinement  and  perplexity.  Trust  estates 
of  a  character  purely  passive,  which  might  exist  in  various 
forms,  notwithstanding  the  statute  of  uses,  were  justly  con- 
sidered wholly  unnecessary.  These  were  accordingly  abro- 
gated; but  this  was  not  done  by  defeating  such  limitations 
entirely.  On  the  contrary,  the  policy  of  the  former  statute  was 
enlarged  by  new  and  appropriate  provisions  which  vested  the 
title  in  the  beneficiary.  (1 R  S.,  p.  727,  §§  47,  49.)  The  utility 
of  active  trusts  was  not  questioned.  But  these  were  believed 
to  be  capable  of  great  abridgment,  and  of  a  precise  and 'accu- 
rate definition ;  and  they  were  defined  in  the  55th  section 
above  mentioned.  All  other  express  trusts  were  abolished 
(§  45)  by  which  the  Bevisers  and  the  legislature  intended 
simply  that  legal  estates  impressed  with  trust  duties  and 
powers  should  be  created  only  in  the  cases  spedned.  The 
provisions  of  the  statute  were  aimed  against  the  attempt  to 
create  &uch  estates  or  titles,  but  not  against  the  duty,  trust  or 
power.  This  is  perfectly  manifest  from  the  provision  which 
declares  that  if  an  express  trust  be  created  for  any  purpose 
not  enumerated,  no  estate  vests  in  the  trustee,  but  if  the  trust 
authorizes  the  performance  of  any  act  lawful  under  a  power, 
it  shall  be  valid  as  a  power  in  trust.  (§  58.)  There  was,  very 
wisely,  no  attempt  to  enumerate  or  define  the  acts  which  might 
be  lawfully  done  under  a  power,  and  in  that  respect,  therefore, 
the  law  was  subjected  to  no  innovation.  The  result  is,  that 
express  trusts,  using  that  term  in  the  strict  technical  sense  as 
descriptive  of  legal  titles,  vested  in  a  trustee  for  the  fiduciary 
purposes  declared  in  the  instrument,  were  abridged  and  con- 
fined to  the  enumerated  classea  But  the  trust  limitation, 
although  not  belonging  to  that  class,  if  not  otherwise  unlawftil, 
will  be  effectuated  in  a  different  mode.  If  of  a  passive  charac- 
ter, the  use  is  executed  by  vesting  the  title  in  the  beneficiary 
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If  active,  it  takes  e£Eect  as  a  power  in  trost,  leaving  the  title  in 
the  donor  or  hifi  heirs,  subject  to  the  power.  And  thus,  as 
the  old  statute  of  uses  which  was  intended  to  abolish  passive 
trusts,  left  the  widest  field  for  the  creation  of  active  ones,  so 
our  revision,  in  abrogating  all  active  trusts,  except  the  few 
particularly  specified,  has  reanimated  them  under  the  name 
of  powers  which  are  left  without  restriction,  provided  the 
purpose  of  the  limitation  or  power  be  in  itself  a  lawful  one. 
The  statute,  it  is  true,  enunciates  a  code  on  the  subject  of 
powers  also,  but  it  makes  no  attempt  to  enumerate  or  define 
the  lawful  occasion  for  creating  a  power. 

Beferring  now  to  the  residuary  devise  in  question,  we  have 
seen  that  it  does  not  belong  to  the  class  of  active  tarusts  per- 
mitted by  the  statute.  It  is  also  clear  that  tiie  statute  does  not 
execute  tfce  uses  intended  by  vesting  the  legal  title  in  the  bene- 
ficiaries. This  is  dear  because  the  trusts  impressed  by  the  will 
upon  the  estate  devised  to  the  executors  are  of  the  most  active 
description,  requiring  them  to  take  the  possesion  and  manage- 
ment of  the  property  into  their  own  hands.  The  limitation  must, 
therefore,  take  effect  as  apower  in  trustor  be  defeated  altogether. 
To  giving  that  effect  to  it  there  is  no  objection  if  the  beneficiaries 
^  are  competent  to  take,  and  if  the  acts  prescribed  to  be  done  are 
lawftil  in  themselves.  It  needs  no  argument  to  prove  that  it  is 
lawful  for  the  owner  of  land  to  devote  the  rents  and  profits  to 
the  use  of  any  beneficiary,  under  no  incapacity  to  receive  them 
by  any  instrument  to  take  effect  during  his  life,  or  by  his  last 
will,  provided  the  limitation  does  not  violate  the  rule  as  to  the 
alienability  of  estates.  It  is  equally  clear  in  this  case  that 
nothing  more  than  a  power  was  vitally  necessary  to  carry  on 
the  testator's  manufacturing  establishments,  and  to  apply  the 
net  income  in  the  manner  he  prescribed.  That  the  presence 
of  the  legal  tide  would  be  highly  convenient  for  these  purposes 
may  be  admitted ;  and  it  may  also  be  admitted  that  the  Bevi- 
sers  committed  a  grave  error  in  attempting  to  define  all  tiie 
proper  occasions  for  creating  a  trust  estate.  The  rule  against 
perpetuities  was  not  violated  by  this  devise ;  because  it  did  not 
attempt  to  suspend  the  power  of  alienation  beyond  two  lives 
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in  being,  at  the  death  of  Oie  testator.  (1 B.  S.,  p.  723,  §§  14, 16.) 
It  is  plain,  also,  that  the  ultimate  trust  to  sell  and  dUistribate 
the  proceeds  eontemplated  an  act  lawful  in  itself,  but  which 
did  not  require  the  presence  of  the  l^al  estate  in  the  trustees. 
It  follows  £rom  these  views,  that  the  residuary  dispositions  of 
this  will  failed  to  vest  in  the  trustees  the  legal  title  of  the  real 
estate  embraced  in  them :  in  other  words  fidled  to  create  a 
technical  trust  as  the  testator  intended.  But  it  also  follows 
that  those  dispositions  were  valid  as  powers  in  trust,  so  far  aa 
we  have  yet  examined  the  question.  The  difficulties  which 
remain  to  be  considered  arise  out  of  the  alleged  incapacity  of 
the  beneficiaries  in  whose  &vor  it  was  intended  to  create  the 
trust  The  American  Home  Missionary  Society  was  an  unin- 
corporated association  having  a  regular  organization,  its  object 
being  the  spread  of  the  Gospel  in  this  country.  Th^  Ameri- 
can Bible  Society  was  incorporated  by  act  of  the  legislature  in 
the  year  1841,  for  the  purpose  of  promoting  the  circulation  of 
the  Holy  Scriptures.  The  second  section  of  the  charter  de- 
dares  that  the  net  income  of  the  society  arising  from  its  real 
estates,  shall  not  exceed  the  sum  of  $5,000  annually.  The  third 
section  declares  that  the  corporation  shall  possess  the  general 
powers,  and  be  subject  to  the  provisions  ofthe  third  title  of  chap- 
ter dghteen,  part  first  of  the  Bevised  Statutes,  so  far  as  the  same 
are  i^pHcable  and  have  not  been  repealed.  (Laws  of  1841,  p.  41.) 
The  American  Tract  Society  was  incorporated  in  the  same  year, 
The  income  of  its  real  estate  was  restricted  to  $10,000,  and  the 
charter  contains  a  like  reference  to  the  Bevised  Statutes.  (Stat., 
p.  249.)  In  those  Statutes  the  general  powers  of  all  corporations 
are  defined,  and  among  them  is  the  one  "  to  hold,  purehase  and 
convey  such  real  and  personal  estate  as  the  purposes  of  the 
corporation  shall  require^  not  exceeding  the  amount  limited  in 
its  charter.  (1 B.  S.,  p.  599,  §  1,  sub.  4.)  In  regard  to  these  two 
societies  it  is  not  elaimed  that  the  devise  now  in  question,  if 
npheld,  will  carry  their  real  estate  or  the  income  therefrom  to 
an  amount  exceeding  the  limits  prescribed  in  their  respective 
charters.  The  Marshall  Infirmary  was  incorporated  in  the  year 
1851,  and  was  declared  '^  capable  of  taking  by  direct  purdiasa 
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or  otherwise,  holding,  conveying,  or  otherwise  disposing  of  any 
real  or  personal  estate  "  for  the  purposes  of  the  corporation,  so 
that  the  net  annual  income  should  not  at  any  time  exceed  $20,000. 
(Laws  of  1851,  p.  587.)  It  is  conceded  that  the  provision  made 
by  this  testator  will  not  carry  the  amount  beyond  the  pre- 
scribed sum.  The  claims  of  these  beneficiaries  are  now  to  be 
considered  with  reference  to  the  character  and  capacity  of  each. 
n/  And,  first,  we  think  that  the  residuary  devise  and  bequest 

were  void  as  to  the  unincorporated  Home  Missionary  Society. 
That  society  is  composed  of  a  fluctuating  and  unascertained 
class  of  persons,  having  no  legal  capacity  to  take  the  gift.  The 
beneficiaries  are  the  entire  community  within  the  influence  of 
the  society.  There  is  no  trustee  competent  to  take  the  fund 
so  as  to  secure  its  appropriation  to  the  benevolent  purpose 
intended.  That  such  a  gift  is  void  according  to  legal  rules,  it 
needs  no  argument  to  prove.  There  is  no  trustee,  and  there 
are  no  beneficiaries  ascertained,  either  as  indivi(^uals  or  as  a  class 
of  persons.  These  objections  are  fatal.  It  is  said  that  a  trust 
shall  never  fisul  for  want  of  a  trustee,  because  a  court  of  equity 
will  supply  the  defect  But  this  is  true  only  of  a  valid  trust, 
and  in  order  to  be  valid,  it  must  be  so  constituted  that  a  title 
can  vest  in  some  person,  natural  or  artificial,  by  force  of  the 
gift  itself.  The  principles  on  which  this  question  depends 
have  heretofore  been  fully  examined  by  this  court  A  chari- 
table donation,  precise  and  definite  in  its  purpose,  void  at  law 
because  the  beneficiaries  are  unascertained,  may  be  maintained 
if  there  be  a  competent  trustee  to  take  the  fund  and  effectuate 
the  charity.  If  there  be  no  such  trustee  it  fails,  and  the  heir 
or  next  of  kin  is  entitled.  {WiUiams  v.  Willtams,  4  Seld.,  526 ; 
Otvens  V.  The  Missionary  Society,  4  Kern.,  380;  Beekmait  v. 
Bonsor,  ante,  298.)  It  is  true  in  the  present  case,  that  accord- 
ing to  the  dispositions  made  by  the  testator  the  executors  were 
appointed  the  devisees  and  legatees  in  trust;  but  they  were 
not  constituted  trustees  of  the  charity.  The  objects  of  the 
charity  were  mankind  in  general,  or  that  portion  of  mankind 
within  the  sphere  of  the  missionary  labor  carried  on  by  the 
society.    It  had  no  trustees  except  the  unincorporated  persons 
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forming  the  society  itself  The  duty  of  the  executors  would 
be  fully  performed  by  paying  over  the  income,  and  ultimately 
the  principal,  of  the  fund  to  any  agent  of  those  persons.  Those 
persons  were  a  fluctuating  body  unknown  to  the  law,  irrespon- 
sible to  the  courts,  and  incapable  of  receiving  a  gift  even  for  a 
purpose  which  the  law  may  denominate  chantabla 

The  claims  of  the  Bible  and  Tract  Societies  may  be  con-  ^ 
sidered  together,  because  they  are  each  incorporated  with 
powers  entirely  similar.  Their  charters,  by  limiting  the 
amount  of  income  to  be  derived  from  real  estate,  imply  that 
real  estate  may  be  taken  and  held  by  them,  but  being  silent  as 
to  the  mode  of  acquisition,  the  general  statute  in  regard  to 
corporations,  which  has  been  mentioned,  must  be  referred  to 
as  the  source  of  power  in  this  respect  By  the  terms  of  that 
statute,  as  we  have  seen,  corporations  are  authorized  "  to  hold, 
purchase  and  convey "  real  and  personal  estate  not  exceeding, 
&c.  This  statute,  by  itself,  contains  no  prohibition  in  respect 
to  the  manner  of*  acquiring  the  real  estate  which  corporations 
may  hold,  while,  on  the  other  hand,  it  confers  no  express 
authority  to  take  by  devise.  But  the  same  legislature  which 
enacted  this  statute  also  enacted  the  existing  statute  of  wills, 
by  which  it  is  declared  that  "  no  devise  to  a  corporation  shall 
be  valid  unless  such  corporation  be  expressly  authorized  by  its  ^ 
charter,  or  by  statute,  to  take  by  devise."  (2  R  S.,  p.  57,  §  8.) 
Effect  must  be  given  to  both  these  enactments,  and  the  con- 
clusion is  plain  that  the  general  authority  which  all  corpora- 
tions possess  to  take  and  hold  real  estate  does  not  include 
power  or  capacity  to  take  by  wilL  Indeed,  the  English 
statute  of  wills  passed  in  the  reign  of  Henry  Vlil,  which  was 
an  enabling  act  and  was  reenacted  at  an  early  day  in  this  State, 
contained  an  exception  of  bodies  politic  and  corporate.  It 
requires  no  further  argument  to  show  that  these  two  societies 
could  not  acquire  real  estate  in  this  manner. 

The  question  remains,  however,  whether  the  residuary- 
clauses  of  the  will,  so  far  as  intended  to  benefit  these  two  cor- 
porations, were  so  framed  as  to  fall  within  the  protiibition 
against  devising  to  such  bodies.    As  we  have  seen,  the  intent 
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tion  of  the  testatOT  was  to  create  a  trust  xmder  which  tfieee 
societies  were  to  share  in  the  profits  and  income  of  real  estate 
daring  two  lives,  and  then  the  same  real  estate  was  to  be  con- 
verted into  money  and  th^  were  to  share  in  the  dis^bntion. 
By  a  legal  neces^ty,  ais  we  have  also  seen,  the  tmst  can  be 
maintained  only  as  a  power.  The  inquiries  now  are,  1, 
whether  the  statute  oi  wills  prohibits  these  two  corporations 
firom  sharing  in  the  use  and  profit  of  the  land  during  the  two 
lives  mentioned  in  the  devise ;  and  2,  whether  they  will  be 
entitled  to  share  in  the  proceeds  of  the  land  when  1^  time 
shall  arrive  for  converting  it  into  money  as  the  wUl  directs. 

In  the  case  of  McOartee  v.  Tfie  Orphan  Asylum  Society  (9 
Cow.,  437),  it  was  held  by  Chancellor  Joincs  that  a  devise  of 
real  estate  to  executors  in  trust  for  a  charitable  corporation 
was  valid,  notwithstanding  the  exception  in  the  statute  of  wills 
then  in  force.  This  conclusion  was  maintained  in  an  ojHnion 
of  great  learning,  but  much  too  extended  to  admit  of  a  par- 
ticular review.  The  general  course  of  reasoning  was,  however, 
as  follows:  The  English  statutes  of  mortmain,  in  force  firom 
an  early  period  in  the  history  of  tiiat  country,  prohibited  the 
acquisition  of  land  by  corporations,  and  this  prohibition  was 
extended  to  uses  by  a  statute  passed  in  the  reign  of  lUchard 
n  Prior  to  that  time  the  ecclesiastics  had  evaded  the  mort- 
main acts  by  procuring  lands  to  be  conveyed  to  natural  persons 
for  the  use  of  religious  houses  or  bodies,  and  the  clerical  chan- 
cellors had  enforced  the  use.  The  statute  of  16  Bichard  IT, 
(ch.  5)  was  enacted  to  prevent  this  evasion.  According  to  the 
principles  of  feudal  law,  lands  could  not  be  devised  at  all ;  but 
as  uses  were  considered  separate  firom  the  land  upon  which 
they  were  impressed,  a  person  entitled  to  a  use  could,  before 
the  statute  of  Richard  II,  devise  it  to  an  individual  or  a  corpo- 
ration. The  statute  of  wills  (34  Hen.  Yin,  ch.  5)  contained 
an  exception  as  to  bodies  politic  and  corporate ;  but  this  excq>- 
tion  was  to  prevent  an  implied  repeal  of  the  mortmain  acts. 
Without  that  exception,  the  general  power  of  devising  would 
include  devises  to  corporations.  In  this  State  aU  the  mortmain 
acts  were  repealed,  and  the  statute  of  wills  was  re^nacted  with 
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the  same  exception.  Bat  the  exoeption  was  not,  with  us,  as  in 
England,  auxiliary  to  a  mortoiain  system  of  law  and  polioy. 
Our  statute  ot  wills,  therefore,  simply  failed  to  confer  on  devi- 
sors a  capacity  of  devising  to  a  corporation ;  and  it  was  con- 
sistent  with  legal  principles  to  overcome  that  difficulty  by 
allowing  corporations  to  take  fix>m  a  third  person  to  whom 
lands  might  be  devised  in  trust  All  the  statutes  of  mortmain, 
including  those  which  related  to  uses,  being  repealed,  a  use 
could  be  devised,  as  at  the  common  law,  without  the  enabling 
statute  of  wills.  That  statute  was  only  required  to  render 
legal  estates  devisable;  and  the  exception,  therefore,  only 
applied  to  such  estates.  It  created  merely  a  technical  difficulty, 
founded  in  no  policy,  which  might-  be  obviated  by  any  tech- 
nical contrivance.  Thus,  a  wife  cannot  convey  to  her  husband, 
but  she  can  to  a  third  person,  &om  whom  the  husband  can 
receive  the  use  or  the  title.  So  the  owner  of  lands  could  not 
devise  them  to  a  corporation,  but  he  could  to  a  natural  person 
in  trust  for  a  corporation.  Even  if  these  views  were  untenable, 
and  a  devise  in  trust  should  be  held  as  embraced  within  the 
exception  to  our  statute  of  wills,  then  the  learned  Chancellor 
thought  that,  where  the  trust  was  for  a  charity,  it  was  main- 
tainable notwithstanding  that  statute.  I  have  given  the  sub- 
stance of  the  reasoning  by  which  the  conclusion  was  maintained 
in  few  words,  and  in  the  best  manner  I  am  able. 

The  Court  of  Errors  reversed  the  decree  of  the  Chancellor, 
on  the  ground  that  the  devise  was  direct  to  the  corporation, 
and  not  in  trust  It  was  a  gift  to  a  charity  of  the  very  highest 
merit,  and  the  court  of  last  resort  therefore  necessarily  deter- 
mined that  the  doctrine  of  charitable  uses  could  not  be  invoked 
to  maintain  a  gift  to  a  corporation  void  at  law,  because  not 
permitted  to  be  made  by  the  statute  of  wills.  On  this  point, 
decisions  the  other  way  can  be  found  in  England,  founded  on 
the  idea  that  the  statute  of  charitable  uses  (48  Eliz.)  created  in 
favor  of  charities  an  exception  to  the  mortmain  acts,  and  modi- 
fied the  exception  in  the  statute  of  wills.  (4  Kent's  Com.,  507, 
and  note.)  But  the  statute  of  43  Elizabeth  was  never  in  force 
in  this  State,  and  it  was,  moreover,  repealed  at  an  early  dav 
Smith.— Vol.  IX.  49 
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It  is  plain,  therefore,  that  a  devise  to  a  charitable  purpose 
cannot  be  sustained,  if  made  to  a  corporation  in  violation  of 
the  statute  of  wills. 

The  decision  of  the  Court  of  Errors  left  untouched  the  ques- 
tion whether  a  devise  in  trust  for  a  corporation  was  valid.    The 
views  of  Chancellor  JoKSS  on  that  point  were  neither  affirmed 
nor  disaffirmed-    Without  fully  acoeptiAg  them  myself,  I  do 
not  propose  to  criticise  them.    Very  soon  after  the  decision  of 
the  Chancellor  in  that  case,  the  existing  statute  of  wills  was 
proposed  and  adopted  in  the  l^islature  as  part  of  the  Bevised 
Statutes  of  the  State.    The  senate  was  the  same  body  which 
participated  in  the  determination  of  the  case  in  the  Court  of 
Errors.    In  place  of  an  exception  which,  as  had  been  contended, 
simply  withheld  capacity  to-devise  in  fevor  of  a  corporation,  a 
broader  enactment  was  substituted,  intended  to  prohibit  sudi 
devises.      The  statute  was  so  framed  as  to  declare  that  all 
persons,  except  idiots,  &c.,  may  devise  their  real  estate:  that 
every  estate  and  interest  descendible  to  heirs  may  be  so  devised: 
that  such  devise  may  be  made  to  any  person  capable  by  law 
,  of  holding  real  estate ;  but  it  was  added  that  "  no  devise  to  a 
corporation  shall  be  valid,  unless  such  corporation  be  expressly 
authorized  by  its  charter  or  by  statute  to  take  by  devisa"    In 
this  form  the  statute  was  designed  to  be  prohibitory,  and  to 
leave  no  room  for  the  subtleties  and  refinements  which  had 
obscured  the  subject    The  language  is  so  broad  as  to  include 
every  interest  which  is  capable  of  being  devised.    Uses  and 
trusts,  not  less  than  legal  estates,  fall  under  the  prohibition. 
The  enactment  is,  moreover,  founded  in  a  just  policy,  which 
ought  to  be  faithfully  maintained.    It  is  said  we  have  no  mort- 
main policy  or  statutes.    But  this  is  not  so.    The  exception  in 
the  former  statute  of  wills  was  with  us  intended  to  prevent  devi- 
ses of  real  estate  from  being  made  to  corporate  bodies,  where 
it  would  be  locked  up  in  perpetuity,  and  also  to  prevent  lan- 
guishing and  dying  persons  from  being  imposed  upon  by  false 
notions  of  duty  prompting  them  to  disregard  the  claims  of 
family  and  kindred.    The  positive  statute  we  now  have  is  still 
more  distinctly  founded  in  that  policy,  and  it  was  enacted  u> 
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solve  the  doubts  which  great  learning  and  ingentdty  had  sug- 
gested. It  is  a  statute  of  mortmain  resting  on  a  mortmain 
policy,  as  distinctly  as  any  act  of  the  British  Parliament  The 
condition  of  society  and  the  fireedom  of  religious  opinion  in  this 
country  have  rendered  the  necessity  of  still  greater  restrictions 
on  the  power  of  acquiring  real  estate  by  corporations,  less  appa- 
rent than  fbrmerly  in  England.  But  the  necessity  is  recog- 
nized of  forbidding  the  acquisition  by  will,  unless  the 
legislature,  in  granting  the  charter,  and  in  foil  view  of  the  rea- 
sons for  so  doing,  think  proper  to  confer  the  power  in  express 
terms.  The  legislative  grant  of  the  power  is  the  equivalent  to 
the  license  firom  the  crown,  which,  according  to  an  act  of  Parlia- 
ment, might  dispense  with  the  mortmain  statutes  in  Great 
Britain.  Nor  is  this  necessity  by  any  means  a  fanciful  one. 
It  is  eminently  praiseworthy  to  give  in  the  interests  of  charity 
and  religion.  But  in  the  last  hours  of  life  exaggerated  impres- 
sions of  charitable  or  religious  duty  often  obscure  the  judg- 
ments of  men,  and  subject  them  to  undue  influence  and 
persuasion.  Against  these  the  statute  is  intended  to  guard, 
because  it  is  in  behalf  of  associations  incorporated  for  pious  and  ' 
benevolent  purposes,  that  the  sentiments  of  men  in  such  situa- 
tions are  most  generally  appealed  to.  The  enactment  is  there- 
fore prohibitory,  and  it  ought  to  be  expounded  and  applied  in 
that  sense.  The  learned  Bevisers,  in  reporting  it  to  the.  legisla^- 
ture,  observed  in  the  accompanying  note,  "  it  has  been  put  in 
the  form  of  a  positive  prohibition  with  the  view  of  calling  the 
attention  of  the  legislature  to  it,  that  it  may  be  retained  if  it  is 
intended  to  be  prohibitory,  or  may  be  expunged  if  deemed 
unnecessary.  It  is  a  question  now  agitated  in  our  courts, 
whether  it  is  to  be  considered  as  a  prohibition  or  not"  The 
legislature  adopted  the  section  without  alteration,  and  we  are 
consequently  left  in  no  doubt  as  to  its  spirit  and  policy. 

I  entertain,  therefore,  a  decided  opinion  that  the  residuary 
devise  in  question  cannot  be  sustained  for  the  benefit  of  the 
Bible  and  Tract  Societies,  so  far  as  it  relates  to  the  use  and 
profit  of  the  land  during  the  two  specified  lives.  It  can  make 
BO  difference,  that  in  consequence  oi  the  invalidity  of  the 
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trust,  it  could  take  eflFeot  only  as  a  power,  even  if  the  benefi- 
ciaries were  authorized  to  take  bj  devise.  The  result  of  the 
disposition  is  the  same,  whether  we  call  it  a  trust  or  a  power. 
In  either  mode  of  sustaining  the  devise,  the  rent  and  profit  of 
land  is  the  thing  given,  and  as  no  interest  in  land  can  be  law* 
ftdlj  devised  to  a  corporation,  the  technical  character  of  the 
limitation  is  immaterial.  That  which  the  law  forbids  to  be 
done  at  all,  cannot  be  accomplished  by  a  merely  formal  change 
in  the  mode  of  arriving  at  the  result 

Upon  the  question  whether  the  ultimate  direction  to  sell 
the  real  estate  in  question  and  pay  over  the  proceeds  at  the 
expiration  of  the  two  lives  mentioned,  is  valid  as  to  the  Tract 
and  Bible  Societies,  the  views  of  the  court  wiU  be  expressed 
by  Judge  Denio.  This  point  has  appeared  to  me  involved  in 
some  doubt,  but  I  do  not  dissent  from  his  conclusion,  which 
is  in  fiivor  of  the  validity  of  that  direction. 

We  are  next  to  determine  the  rights  of  the  Marshall  Infir- 
mary. That  institution,  we  think,  is  expressly  authorized  by 
its  charter  to  take  by  devise.  As  we  have  seen,  the  power 
given  is  to  take  "  by  direct  purchase  or  otherwise.^^  The  word 
purchase  must  be  taken  to  have  been  used  in  its  popular  sense, 
and  not  to  include  acqui^tion  by  will.  This  was  held  in  the 
case  of  McCariee  v.  The  Orjihcm  Ajsylum^  where  the  auAority 
was,  to  take  by  purchase  merely.  In  this  sense  the  term  is 
used  in  the  general  statute  before  cited,  defining  the  powers  of 
corporations,  and  in  all  special  charters  granted  by  the  legis- 
lature,  where  it  is  not  intended  to  confer  the  power  (^  taking 
by  will.  But  in  the  charter  of  the  institution  now  in  question, 
an  additional  term  was  used  broad  enough  to  include  every 
mode  of  acquiring  real  estate.  According  to  the  statute  of 
wills,  the  authority  to  take  tjy  devise  must  be  expresa  But 
this  only  means  that  corporations,  as  such,  cannot  take  in  that 
manner,  as  they  can  by  purchase,  fi)r  the  purposes  of  their 
organization.  In  giving  express  authority  to  take  and  hold 
by  devise,  that  term  is  not  necessary  to  be  used.  In  all  lan- 
guage that  is  expressed  which  the  words,  fairly  interpreted, 
mean.    When  the  l^islatme,  in  granting  this  charter,  said 
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that  real  estate  migbfe  be  acquired  by  puzGhase  or  otherwise,  I 
see  no  reason  to  doiibt  that  all  the  modes  known  to  the  law 
were  intended.    If  we  hold  this  not  to  be  so,  then  we  must 
say  that  ike  additional  word,  inserted  apparently  with  care 
and  contrary  to  the  general  coarse  of  legislation,  is  destitute 
of  all  meaning.    The  charter  would  exclude  ev( 
take  by  gift,  whether  made  by  will  or  deed;  1 
chase,"  in  the  popular  sense,  implies  an  exchang 
is  not  to  be  supposed  that  the  legislature  would 
an  institution  with  such  a  restriction.    The  tee 
appears  to  have  been  the  founder  of  this  charit} 
doubtedly  the  cherished  object  of  his  care.    Its  p 
the  highest  degree,  meritorious ;  and  I  am  unw 
upon  its  powers  a  technical  and  narrow  construction  which 
the  language  of  its  charter  does  not  demand,  and  which  would 
entirely  defeat  the  liberal  endowment  he  designed  for  it 

Other  questions  of  minor  importance  were  suggested  on  the 
argument  One  pf  these  relates  to  the  compensation  of  the 
executors,  it  being  supposed  that  some  part  of  the  duties 
assigned  to  them,  respectively,  has  been  abrogated  by  the 
jGEulure  of  material  portions  of  the  wilL  Another  relates  to 
the  fund  out  of  which  the  remaining  debts  of  the  testator 
ought  to  be  paid.  These  matters  have  not  been  passed  upon 
or  considered  in  the  courts  below,  and  we  have,  therefore, 
nothing  to  review  in  respect  to  them.  Nor  are  we  satisfied 
that  all  the  fects  for  a  proper  judgment  upon  them  are  now 
before  us.  A  final  decree  in  the  case  should  embrace  the 
entire  controversy,  and  we  therefore  think  it  inexpedient  to 
pronounce  one  in  this  court  Another  hearing  can  be  had 
in  the  special  term  of  the  Supreme  Court,  when  the  main 
questions  will  be  regarded  as  disposed  of  by  the  decision  we 
make,  and  a  final  judgment  will  be  rendered  upon  all  the 
points  which  may  arise.  We  therefore  reverse  the  judgments 
of  the  general  and  special  terms,  adopting  the  conclusions  indi- 
cated in  this  opinion.  Those  conclusions  are  as  follows:  (1.)  The 
contingent  devise  and  bequest  contained  in  the  seventh  article 
of  the  will,  in  favor  of  the  children  of  the  brothers,  James  and 
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Jeremiah,  did  not  lapse  or  fiEul  by  reason  of  the  death  of  the 
son,  John  Stanton  Marshall,  without  issue,  in  the  lifetime  of 
the  testator.  (2.)  That  devise  and  bequest  embrace  not  onlj 
the  real  and  personal  property  mentioned  in  the  second  article, 
but  also  the  one-third  part  of  the  Walcott  mortgage  mentioned 
in  the  third,  of  which  the  income  was  therein  given  to  the 
said  John  Stanton  Marshall,  during  life,  and  the  principal  to 
lus  issue,  if  he  should  have  any.  (8.)  Upon  the  decease  cS 
the  testator,  the  undivided  half  of  the  dwelling-house  and  lot 
mentioned  in  the  second  article,  vested,  according  to  the 
seventh  article,  in  James  E.  Marshall,  the  only  child  of  James 
Marshall,  who  was  not  an  alien ;  and  the  other  half  did  not 
go  into  the  residuum,  but  descended  equally  to  the  heirs-at- 
law,  James  E.  Marshall  and  John  W.  Downing,  all  the  children 
of  the  brother  Jeremiah  being  aliens.  In  this  connection  we 
have  considered  th^  question  whether  John  W.  Downing  has 
any  possessory  right  to  the  said  house  under  the  eighth  article 
of  the  will,  and  we  think,  in  accordance  with  the  decision  of 
the  court  below,  that  he  has  not  any  such  right  (4.)  The 
personal  estate  mentioned  in  the  second  article,  and  the  said 
one-third  of  the  Walcott  mortgage  mentioned  in  the  third,  on 
the  death  of  the  testator  vested,  according  to  said  seventh 
article,  in  the  children  of  James  Marshall  and  Jeremiah  Ma^ 
shall,  then  living,  that  is  to  say,  one-half  in  each  family  of 
children,  as  a  class,  such  children  sharing  equaUy  with  each 
other.  (5.)  The  residuary  devise  and  bequest  failed  as  a  trust 
in  respect  to  the  real  estate  therein  embraced:  that  is  to  say, 
the  title  to  such  real  estate  did  not  vest  in  the  executors  as 
trustees.  But  the  trusts  attempted  to  be  created  are  valid  as 
powers  bx  trust,  so  far  as  the  parties  intended  to  be  benefited 
thereby  are  competent  to  take  by  devise.  (6.)  The  Home 
Missionary  Society,  being  an  unincorporated  association,  is 
incompetent  to  take  either  real  or  personal  estate,  and  the 
residuary  clauses  of  the  will,  are  so  fer  wholly  void.  (7.) 
The  American  Tract  Society  and  the  American  Bible  Society 
being  corporations  without  power  to  take  real  estate  by  will, 
the  residuary  devise  is  void  as  to  them,  so  far  as  it  relates  to 
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the  rents  and  profits  of  the  land  or  net  annual  inoome  to  arise 
from  carrying,  on  the  Ida  Mills,  as  the  testator  directed.  (8.) 
But  those  societies  will  be  entitled  to  share  in  the  proceeds  of 
the  sale  and  conversion  of  the  said  mills,, and  real  estate  to  be 
ultimately  made,  as  the  will  directs.  The  trusts  in  their  &vor 
are  also  valid  as  to  any  personal  estate  embraced  therein.  (9.) 
The  Marshall  Infirmary  is  authorized  to  take  by  devise,  and 
the  trusts  to  receive  and  pay  over  the  tents  and  profits  or  net 
annual  income  to  arise  as  aforesaid,  as  well  as  the  trust  to  seU 
and  pay  over  the  proceeds,  are  so  fiir  vahd  as  powers  in  trust 
(10.)  All  the  real  estate  mentioned  in  the  residuary  clauses  of 
the  will  descended  to  the  testator's  heirs,  subject  to  the  trusts 
declared  in  said  clauses  as  powers  in  trust,  so  far  as  the  same 
are  now  adjudged  to  be  valid.  The  Marshall  Infirmary  is 
entitled  to  one-half  the  rents  and  profits  or  net  annual  income 
from  the  death  of  the  testator.  The  other  half  belongs  to  his 
heirs-at-law.  Such  real  estate  will  be  ultimately  sold,  as  the 
will  directs.  The  Marshall  Infirmary  will  be  entitled  to  one- 
half  the  proceeds  of  such  sale.  The  American  Bible  and  the 
American  Tract  Societies  will  be  entitled  each  to  one-sixth, 
and  one-sixth  will  go  to  the  testator's  heirs. 

The  judgment  must  be  reversed,  and  a  new  hearing  must 
be  had  in  the  Supreme  Court)  with  costs  of  suit,  including  this 
appeal,  to  abide  the  final  direction  of  that  court 

DsKlo,  J.  It  is  contended  that  the  direction  to  seU  the  resi- 
due of  the  estate  and  pay  the  proceeds  to  the  societies  is  void 
(except  as  regards  the  Marshall  Infirmary),  on  the  sole  ground 
that  it  is  forbidden  by  the  statute  making  void  devises  to  cor- 
porations, in  these  words:  "But  no  devise  to  a  corporation 
shall  be  valid,  unless  such  corporation  be  expressly  authorized," 
&a  (2  R.  S.,  p.  67,  §8.)  I  think  the  statute  does  not  aflfect 
the  case. 

L  According  to  the  earlier  part  of  the  opinion  of  the  Chief 
Judge  (in  which  I  concur),  it  is  shown  that  there  is  no  devise 
of  the  land  to  any  one.  There  is  only  a  power.  Although 
we  concede  that  so  much  of  the  power  as  relates  to  the  rents 
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and  profite  is  void,  there  still  raniutis  a  dibtitict  aatiiority  to 
bell  lite  land  a&dpay  over  the  ph>6eeda  A  powetto  a  trtidftee 
(nnaoGompanied  widi  an  estate)  to  sell  landu  and  pay  the  pro- 
ceeds to  a  given  person  or  institation)  is  not,  in  any  I^al  or 
popnlar  sense,  a  devise  to  such  person  or  institution.  There 
is  not,  therefore,  in  the  case,  any  devise  to  a  oc^poration,  and, 
for  that  reason,  the  statute  has  no  applioation. 

n.  K  it  could  be  maintained  that  th^e  was  an  interest  of  ^ny 
kind  devised  or  bequeadied  to  the  cOiporations,  it  is  not  land 
or  real  restate.  The  direction  to  sell  is  a  conversion  into  pe^ 
sonal  property.  I  think  there  is  no  authority  for  saying  that^ 
under  such  a  direction,  the  corporations  could  claim  the  land. 

in.  The  cases  under  the  statute  of  9  George  n  (ch.  86,  §  1), 
commonly,  but  improperly,  called  the  mortmain  act,  are  not 
applicable: 

1.  That  statute  has  not  been  reSnacted  in  this  State.  Though 
adopted  in  England  before  the  Revolution,  and  the  question  as 
to  its  incorporation  into  our  system  being  before  the  legishiture 
when  ihe  general  English  statutes  were  re^nacted,  it  was  not 
embraced  among  the  laws  retained.  Its  special  policy  was  not 
approved.    It  may  rather  be  said  to  have  been  condemned. 

2.  It  is  not  in  pari  materia  with  our  statute  above  mentioned, 
avoiding  devises  to  corporations.  The  two  statutes  were  not 
passed  in  furtherance  of  the  same  or  a  kindred  policy,  for  the 
apparent  motives  for  the  two  enactments  are  quite  different 
(1.)  The  English  act  does  not  forbid  devises  to  corporations, 
any  more  than  to  natural  persons.  The  provisions  are  aimed 
against  charities,  and  not  against  corporations.  Every  dispo* 
sition  to  a  corporation,  which'^^uld  be  good  if  made  to  a 
natural  person,'  is  valid,  though  aade  to  a  corporation.  (2.) 
Our  act  has  no  reference  to  charities,  but  only  to  corpora* 
tk)n& 

8.  The  cases  under  the  act  of  George  11,  to  which  reference 
16  made  by  the  respondent's  counsel,  proceed  upon  the  peculiar 
provisions  of  that  act  It  not  only  makes  void  the  alienation 
of  land  for  the  benefit  of  charitable  uses  (to  any  person),  but 
forbids  land  from  being  in  any  way  charged  or  incumbered. 
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Under  such  an  enactment,  it  has  been  very  properly  held  that 
lands  could  not  be  derised  to  be  sold  for  the  benefit  of  a 
charity.  Such  a  devise  would  effectualiy  charge  the  land,  and 
would  be  within  iikd  express  words  of  the  statute.  It  was 
remarked  by  the  Lord  Chancellor,  in  The  Attorney •Omeral  t. 
Lard  Weymoiuth  (Amb.,  20),  that  it  was  of  no  consequence, 
under  the  mortmain  act,  whether  the  gifi  was  of  land  or  money 
arising  out  of  the  sale  of  land;  for,  said  he,  "it  is  just  the 
same  thing -^  the  statute  making  void  all  charges  and  incum- 
brances on  land  for  the  benefit  of  a  charity." 

IV.  The  distinction  between  a  devise  of  land  and  a  power  to 
sell  for  the  benefit  of  another,  in  respect  to  the  capacity  of  the  »^ 
donee  to  take,  is  well  settled  by  authority.  The  cases  of  Oratg 
Y.  Leslie  (8  Wheat,  568),  and  Ansticc  v.  Broum  (6  Paige,  448), 
hold  that,  where  land  is  devised  or  conveyed  to  be  sold,  and 
the  proceeds  paid  to  an  alien,  the  trust  is  perfectly  valid. 
It  is  true  that,  when  these  cases  arose,  a  devise  or  conveyance 
to  an  alien  was  not  absolutely  void,  as  devises  now  are.  But 
I  think  this  makes  no  difference — the  reasoning  of  the  judges  in 
the  cases  proceeding  upon  the  effect  of  an  equitable  conversion, 
and  upon  the  consideration  that  the  policy  of,  the  law  which 
forbids  aliens  &om  holding  was  not  infiringed  upon  by  bequeath- 
ing  money  to  them  to  be  raised  by  the  sale  of  land  pursuant 
to  a  power.  So  in  the  present  case.  The  policy  and  the  lan- 
guage of  the  statute  prohibits  corporations  from  holding  land 
by  the  title  of  devise ;  but  they  are  free  to  take  money  or 
personal  property  by  a  testamentary  gift.  To  me  it  seems 
perfectly  consistent  with  the  policy^  as  it  certainly  is  with  the 
language,  of  the  statute,  to  hold  that  a  testator  may,  by  will, 
create  a  power  to  dispose  of  his  land  and  pay  the  proce^  to 
a  legatee. 

I  am  in  &vor  of  a  judgment  which  shall  establish  the  prin-      J 
ciple  I  have  stated,  that  is  to  say,  which  shall  uphold  the  power 
as  r^ards  the  two  incorporated  societies  which  are  not  autho- 
rized to  take  by  devise. 

Selden,  Lott,  James,  Mason  and  Hott,  Js.,  concurred, 
except  that  Lott,  Hoyt  and  James,  Js.,  expressed  no  opinion 
SMrra.— Vol.  IX.  60 


Digitized  by 


Google 


Moultrie  v.  Hunt 


and  personal  estate.  It  was  attested  at  his  request  by  three 
witnesses,  but  Mr.  Hunt  did  not  state  to  the  witnesses  the 
nature  of  the  paper  which  he  requested  them  to  attest  The 
Surrogate  made  a  decree  admitting  the  will  to  probate,  which, 
on  appeal  by  one  of  the  next  of  kin,  was  affirmed  by  the 
Supreme  Court  at  general  term  in  the  first  district,  and  an 
appeal  was  thereupon  taken  to  this  court 

William  Mauitrie^  for  the  appellant 

David  Dudley  Fields  for  the  respondent 

DsNio,  J.  One  of  the  requisites  to  a  valid  will  of  real 
or  personal  property,  according  to  the  Eevised  Statutes,  is,  that 
the  testator  should,  at  the  time  of  subscribing  it,  or  at  the  time  v^ 
of  acknowledging  it,  declare,  in  the  presence  of  at  least  two 
« attesting  witnesses,  that  it  is  his  last  will  and  testament  (2  R 
S.,  p.  63,  §  40.)  The  will  which  the  Surrogate  of  New  York 
admitted  to  probate,  by  the  order  under  review,  was  defectively 
executed  in  this  particular — the  only  statement  which  the 
alleged  testator  made  to  the  witnesses  being  that  it  was  his 
signature  and  seal  which  was  affixed  to  it  It  was  correctly 
assumed  by  the  Surrogate  in  his  opinion,  and  by  the  Supreme 
Court  in  pronouncing  its  judgment  of  affirmance,  that  the 
instrument  could  not  be  sustained  as  a  will  under  the  provisions 
of  the  Bevised  Statutes,  but  that,  if  it  could  be  upheld  at  all, 
it  must  be  as  a  will  executed  in  another  State,  according  to  the 
law  prevailing  there ;  and,  upon  that  view,  it  was  established 
by  both  these  tribunals  as  a  valid  testament  In  point  of  fact 
the  instrument  was  drawn,  signed  and  attested  at  Charleston, 
in  South  Carolina,  where  such  a  declaration  of  the  testator  to 
the  witnesses,  as  has  been  mentioned,  is  not  required  to  consti-1 
tute  a  valid  execution  of  a  will*  Mr.  Hunt,  the  alleged  testator^ 
resided  at  that  time  in  Charleston ;  but,  some  time  before  his 
death,  he  removed  to  the  city  of  New  York,  and  he  continued 
to  reside  in  that  city  from  that  time  until  his  death.  The  will 
was  validly  executed,  according  to  the  laws  of  South  Carolina, 
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zen  of  this  State,  be  can,  within  the  sense  of  the  law  of  comitj, 
be  said  to  have  made  his  will  in  South  Carolina.  The  paper 
which  was  signed  at  Charleston  had  no  effect  upon  the  testa- 
tor's property  while  he  remained  in  that  State,  or  during  his 
lifetime.  It  is  of  the  essence  of  a  will  that,  until  the  testator's 
death,  it  is  ambulatory  and  revocable.  Ko  rights  of  property, 
or  powers  over  property,  were  conferred  upon  any  one  by  the 
execution  of  this  instrument  ^  nor  were  the  estate,  interest  or 
rights  of  the  testator  in  his  property  in  any  way  abridged  or 
qualified  by  that  act  The  transaction  was,  in  its  nature, 
inchoate  and  provisional.  It  prescribed  the  rules  by  which  ^ 
his  succession  should  be  governed,  provided  he  did  not 
change  his  determination  in  his  lifetime.  I  think  sufficient 
consideration  was  not  given  to  this  peculiarity  of  testamentary 
dispositions,  in  the  view  which  the  learned  Surrogate  took  of 
the  case.  According  to  his  opinion,  a  will,  when  signed  and 
attested  in  conformity  with  the  law  of  the  testator's  domicil,  is 
a  '*  consummate  and  perfect  transaction."  In  one  sense  it  is, 
no  doubt,  a  finished  af&ir ;  but  I  think  it  is  no  more  consum- 
mate than  a  bond  would  be  which  the  obligor  had  prepared 
for  use  by  signing  and  sealing,  but  had  kept  in  his  own  posses- 
sion for  future  use.  The  oases,  I  concede,  are  not  entirely 
parallel ;  for  a  will,  if  not  revoked,  takes  effect  by  the  death 
of  the  testator,  which  must  inevitably  happen  at  some  time, 
without  the  performance  of  any  other  act  on  his  part,  or  the 
wiU  of  any  other  party ;  while  the  uttering  of  a  written  obli- 
gation, intended  to  operate  infer  vivoi^  requires  a  further  voli- 
tion of  the  party  to  be  bound,  and  the  intervention  of  another 
party  to  accept  a  delivery,  to  give  it  vitality.  But,  until  one 
or  the  other  of  these  circumstances — namely,  the  death,  in 
the  case  of  a  will,  or  the  delivery,  where  the  instrument  is  an 
obligation — occur,  the  instrument  is  of  no  legal  significancy. 
In  the  case  of  a  will  it  requires  the  death  of  the  party,  and  in 
that  of  a  bond  a  delivery  of  the  instrument,  to  indue  it  with 
any  legal  operation  or  effect  The  existence  of  a  will,  duly 
executed  and  attested,  at  one  period  during  a  testator's  lifetime, 
is  a  circumstance  of  no  legal  importance.    He  must  die  leaving  / 
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such  a  will,  or  the  case  is  one  of  intesta^^.  {BeUs  y.  Jackaon, 
6  WencL,  17S-181.)  The  provisions  of  a  will  made  b^re 
the  enactment  of  the  Bevised  Statutes,  and  in  entire  conformity 
with  the  law  as  it  then  existed,  but  which  took  effect  by  the 
death  of  the  testator  afterwards,  were  held  to  be  annulled  by 
certain  enactments  of  these  Statutes  respecting  future  estates, 
notwithstanding  the  saving  contained  in  the  repealing  act,  to 
the  effect  that  the  repeal  of  any  statutory  provision  shall  not 
affect  any  act  done,  &a,  previous  to  the  time  of  the  repeal. 
{De  Peystsr  v.  Olmdining,  8  Paige,  296;  2  R  S.,  p.  779,  §5; 
Bishop  V.  Bishop^  4  Hill,  188.)  The  Chancellor  declared  that 
the  trusts  and  provisions  of  the  will  must  depend  upon  the 
law  as  it  was  when  it  took  effect  by  the  death  of  the  testator; 
and  the  Supreme  Court  affirmed  that  doctrine.  There  is  no 
distinction,  in  principle,  between  general  acts  bearing  upon 
testamentary  provisions,  like  the  statute  of  uses  and  trusts,  and 
particular  directions  regarding  the  formalities  to  be  observed 
in  authenticating  the  instrument;  and  I  do  not  doubt  that  all 
the  wills  executed  under  the  former  law,  and  which  failed  to 
conform  to  the  new  one,  wher^  the  testator  survived  the  enact- 
ment of  the  Eevised  Statutes,  would  have  been  avoided,  but 
for  the  saving  in  the  70th  section,  by  which  the  new  statute 
was  not  to  impair  the  validity  of  the  execution  of  a  will  made 
before  it  took  efifect  (2RS.,  p.  68.)  I^  as  has  been  suggested, 
a  will  was  a  consummated  and  perfect  transaction  before  the 
death  of  a  testator,  no  change  in  the  law  subsequently  made 
would  affect  it — the  rule  being,  that  what  has  been  validly 
I  done  and  perfected  respecting  private  rights  under  an  existing 
Istatute  is  not  affected  by  a  repeal  of  the  law.  {Beg,  v.  The 
'Inhabitants  of  Denton^  14  Eng.  L.  Eq.,  124,  per  Lord  Camp- 
Ibell,  Ch.  J.) 

If  then  a  will  legally  executed  under  a  law  of  this  State, 
would  be  avoided  by  a  subsequent  change  made  in  the  law, 
before  the  testator's  death,  which  should  require  different  or 
additional  formalities,  it  would  seem  that  we  could  not  give 
effect  to  one  duly  made  in  a  foreign  state  or  country,  but  which 
failed  to  conform  to  the  laws  of  this  State,  where,  at  the  time 
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of  its  taking  effect  by  the  testator's  death,  he  was  no  longer 
subject  to  the  foreign  law,  but  was  fully  under  the  influence 
of  our  own  legal  institutions.  The  question  in  each  case  is, 
whether  there  has  been  an  act  done  and  perfected  under  the 
law  governing  the  transaction.  If  there  has  been,  a  subse- 
quent change  of  residence  would  not  impair  the  validity  of 
the  act  We  should  be  bound  to  recognize  it  by  the  law  of 
X5omity,  just  as  we  would  recognize  and  give  validity  to  a  bond 
reserving  eight  per  cent  interest,  executed  in  a  State  where 
that  rate  is  allowed,  or  a  transfer  of  property  which  was  re- 
quired to  be  under  seal,  but  which  had  in  fact  been  executed 
by  adding  a  scroll  to  the  signer's  name  in  a  State  where  that 
st<x>d  for  a  seal  or  the  like.  An  act  done  in  another  State,  in 
order  to  create  rights  which  our  courts  ought  to  enforce  on  the 
ground  of  comity,  must  be  of  such  a  character  that  if  done  in 
this  State,  in  conformity  with  our  laws,  it  could  not  be  consti- 
tutionally impaired  by  subsequent  legislation.  An  executed 
transfer  of  property,  real  or  personal,  is  a  contract  within  the 
protection  of  the  Constitution  of  the  United  States,  and  it  cre- 
ates rights  of  property  which  our  own  Constitution  guarantees 
against  legislative  confiscation.  Yet  I  presume  no  one  would 
suppose  that  a  law  prescribing  new  qualifications  to  the  right 
of  devising  or  bequeathing  real  or  personal  property,  or  new 
regulations  as  to  the  manner  of  doing  it,  and  making  the  law 
applicable  in  terms  to  all  cases  where  wills  had  not  already 
taken  effect  by  the  death  of  the  testator,  would  be  constitu- 
tionally objectionable. 

I  am  of  opinion  that  a  will  has  never  been  considered,  and 
that  it  is  not  by  the  law  of  this  State,  or  the  law  of  England, 
a  perfected  transaction,  so  as  to  create  rights  which  the  courts 
can  recognize  jor  enforce,  until  it  has  become  operative  by  the 
death  of  the  testator.  As  to  all  such  acts  which  remain  thus 
inchoate,  they  are  in  the  nature  of  unexecuted  intentions. 
The  author  of  them  may  change  his  mind,  or  the  State  may 
determine  that  it  is  inexpedient  to  allow  them  to  take  effect, 
and  require  them  to  be  done  in  another  manner.  K  the  law- 
making power  may  do  this  by  an  act  operating  upon  wills 
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provided  the  testator  was  tibieo.  (fenubiled  in  such  oounti^i 
though  he  may  have  afterwards  changed  his  domieil^  and  have 
been  at  his  death  a  domiciled  resident  of  a  country  whooa  laws 
required  different  formalities.  Upon  an  attentive  e:^amination 
of  the  oases  which  have  been  adjudged  in  the  English  and 
American  courts,  I  do  not  find  anything  to  countenance,  this 
doctrine ;  but  much  authority,  of  quite  a  different  t^dency. 
The  result  of  the  cases,  I  think,  is,  that  the  jurisdiction  in 
which  the  instrument  was  signed  and  attested^  is  of  no  conse«| 
quenoe,  but  that  its  validity  must  be  determined  according  to  I 
the  domicil  of  the  testator  at  the  time,  of  his^  death.  Thus,  in 
ChraMan  v.  AppUton  (  S  Story's  R,  766),  the  allied  testa- 
mentary papers  were  signed  in  Boston,  where  the  assets  were^ 
and  the  testator  died  there,  but  he  was  donuciled  in  the 
British  province  of  New  Brunswick.  The  provincial  statute 
required  two  attesting  witnesses,  but  the  alleged  will  was  un- 
attested. The  court  declared  the  papers  invalid^  Judge  Story 
stating  the  rule  to  be  firmly  established,  that  the  law  of  the 
testator's  domicil  was  to  govern  \sx  relation  to  his  personal 
property,  though  the  will  might  have  been  executed  in  another 
State  or  country  where  a  different  rule  prevailed.  The  Judge 
referred,  approvingly,  to  JkaesbcUa  v.  JSer^pdsr  (1  Bin.,  836), 
decided  as  long  ago  as  1808.  That  was  the  case  of  a  will  e:s:e- 
cuted  in  St  Domingo  by  a  person  domiciled  there,  and  sought 
to  be  enfoneed  in  Pejmsylvania,  where  the  effects  of  the  de* 
ceased  were.  It  appeared  not  to  have  been  executed  according 
to  the  laws  of  St  Domingo,  though  it  was  conceded  that  it 
would  have  been  a  good  will  if  executed  by  a  dtizen  of  Penn- 
sylvania. The  alleged  will  was  held  to  be  invalid.  In  the 
opinion  delivered  by  Chief  Justice  TiLGmcAN,  the  cases  in 
the  English  ecclesiastical  courts,  and  the  authorities  of  the 
writers  on  the  law  of  nations,  were  car^iUy  examined.  It  was 
declared  to  be  settled,  that  the  succession  to  the  personal 
estate  of  an  intestate  was  to  be  regulated  according  to  the  law/ 
of  the  country  in  which  he  was  a  domiciliated  inhabitant  at' 
the  time  of  his  death,  and  that  the  same  rule  prevaOed  with 
respect  to  last  wills.  I  have  referred  to  these  cases  from 
SMrra. — Vol.  IX.  61 
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executed  in  England,  of  a  French  nobleman  who  emigrated  in 
1792,  and  died  in  England  in  1836.    Sir  Herbert  JennbrcT 
states  it  to  have  been  settled  by  the  case  of  Stanley  v.  Bemesj 
that  the  law  of  the  place  of  the  domicil,  and  not  the  lex  loci  rei  i 
sitcB  governed  "  the  distribution  of,  and  succession,  to  personal  ^ 
property  in  testacy  or  intestacy."     The  Eeporters'  note  is,  that 
the  validity  of  a  will  "is  to  be  determined  by  the  law  of  the 
country  where  the  deceased  was  domiciled  at  his  deaths 

Nothing  is  more  dear  than  that  it  is  the  law  of  the  country 
where  the  deceased  was  domiciled  at  the  time  of  his  death, 
which  is  to  regulate  the  succession  of  his  personalty  in  the 
case  of  intestacy.  Judge  Story  says,  that  the  universal  doc- 
trines were  recognized  by  the  common  law,  is,  that  the  succes- 
sion to  personal  property,  ah  intestatOy  is  governed  exclusively 
by  the  law  of  the  actual  domicil  of  the  intestate  at  the  time  of 
his  death.  (Oon£  Laws,  §  481.)  It  would  be  plainly  absurd  to 
fix  upon  any  prior  domicil  in  another  country.  The  one 
which  attaches  to  him  at  the  instant  when  the  devolution  of 
property  takes  place,  is  manifestly  the  only  one  which  can  have 
anything  to  do  with  the  question.  Sir  Richard  Pepper 
Ardbn,  Master  of  the  Rolls,  declared,  in  Somerville  v.  Somer- 
vUlej  that  the  rule  was  that  the  succession  to  the  personal 
estate  of  an  intestate  was  to  be  regulated  by  the  law  of  the 
country  in  which  he  was  domiciled  at  the  time  of  his  death, 
without  any  regard  whatever  to  the  place  of  nativity,  or  the 
place  where  his  actual  death  happened,  or  the  local  situation  of 
his  eflfects.^ 

Now,  if  the  legal  rules  which  prevail  in  the  country  where 
the  deceased  was  domiciled  at  his  death,  are  those  which  are  to 
be  resorted  to  in  case  of  an  intestacy,  it  would  seem  reasonable 
that  the  laws  of  the  same  country  ought  to  determine  whether 
in  a  given  case  there  is  an  intestacy  or  not,  and  such  we  have 
seen  was  the  view  of  Chief  Justice  Tilghman.  Sir  Lancelot 
Shadwell,  Vice-Chancellor,  in  Price  v.  Dewhurst,  also  ex- 
pressed the  same  view.  He  said,  "  I  apprehend  that  it  is  now 
clearly  established  by  a  great  variety  of  cases  which  it  is  not 
necessary  to  go  through  in  detail,  that  the  rule  of  law  is  this:  that 
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of  his  desth,  and  not  the  law  of  im  domicil  at  the  time  of 
bis  making  his  will  and  testament  of  personal  property  which 
is  to  govern."  (§  478.)  He  then  quotes  at  length  tiie  language 
of  John  Yoet  to  the  same  general  effect  It  must,  however,  be 
admitted  that  the  examples  put  bj  that  author^  and  quoted  by 
Judge  Stoby,  relate  to  testamentary  capacity  as  determined 
by  age,  and  to  tke  legal  ability  of  the  legatees  to  take,  and  not 
to  the  form  of  executing  the  instrument  And  the  Surro- 
gate has  shown,  by  an  extract  from  the  same  autiior,  that  a  will 
executed  in  one  country  according  to  the  solemnities  there 
required,  is  not  to  be  broken  solely  by  a  change  of  domicil  to  a 
place  whose  laws  demand  other  sblemnities.  Of  the  other 
jurists  quoted  by  the  Surrogate,  several  of  them  lay  down  rules 
diametrically  opposite  to  those  which  confessedly  prevail  in 
this  country  and  in  England.  Thus,  ToWer,  a  writer  on  the 
civil  law  of  France,  declares  that  the  form  of  testaments  does 
not  depend  upon  the  law  of  the  domicil  of  the  testator,  but 
upon  the  place  where  the  instrument  is  in  fact  executed ;  and 
Felix,  Malin  and  Fothier  are  quoted  as  laying  down  the  same 
principle.  But  nothing  is  more  clear,  upon  the  English  and  . 
American  cases,  than  that  the  place  of  executing  the  will,  if  it 
is  different  from  the  testator's  domicil,  has  nothing  to  do  with 
determining  the  proper  form  of  executing  and  attesting.  In 
the  case  referred  to  from  Story's  Beports,  the  will  was  executed 
in  Boston,  but  was  held  to  be  invalid  because  it  was  not  attested 
as  required  by  a  provincial  statute  of  l^ew  Brunswick,  which 
was  the  place  of  the  testator's  domiciL  If  the  present  appeal 
was  to  be  determined  according  to  the  civil  law,  I  should 
desire  to  examine  the  authorities  more  fliUy  than  I  have  been 
able  to  do;  but  considering  it  to  depend  upon  the  law  as 
administered  in  the  English  and  American  courts,  and  that 
according  to  the  judgment  of  these  tribunals  it  is  the  law  of  the 
domicil  of  the  testator  at  the  time  of  his  death  that  is  to  govern, 
and  not  that  of  the  place  where  the  paper  happened  to  be  signed 
and  attested,  where  that  is  different  from  his  domicil  at  the 
time  of  his  decease,  I  cannot  doubt  that  the  Surrogate  and 
Supreme  Court  fell  into  an  error  in  establishing  the  will, 
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for.  Such  wills  are  perfectly  valid  as  to  personal  assets  in  this 
State,  as  was  shown  in  Parsons  v.  Lyman.  We  recognize  the 
foreign  will,  according  to  the  comity  of  nations,  just  as  we  do 
the  roles  of  distribution  and  of  inheritance  of  another  country 
when  operating  upon  a  domiciled  citizen  of  such  country  who 
has  died  there,  leaving  assets  in  this  State.  Then,  as  to  the 
proof  of  such  wills,  the  section  following  those  just  mentioned 
provides  for  the  case  in  these  words :  "  Wills  of  personal  estate, 
duly  executed  by  persons  residing  out  of  this  State,  according^ 
to  the  laws  of  the  state  or  country  in  which  the  same  were 
made,  may  be  proved  under  a  commission  to  be  issued  by  the 
Chancellor,  and  when  so  proved  may  be  established  and  trans- 
mitted to  the  Surrogate  having  jurisdiction,"  &c  (§  68.)  The 
remainder  of  the  section  provides  for  the  case  of  such  a  foreign 
will  which  has  been  proved  in  the  foreign  jurisdiction.  Let- 
ters testamentary  are  to  be  issued  in  such  cases  upon  the  pro- 
duction of  an  authenticated  copy  of  the  will.  It  is  clearly 
enough  implied,  perhaps,  by  the  language  of  this  section,  that 
the  will,  to  be  proved  and  established  under  its  provisions,  and 
which  is  allowed  to  be  executed,  as  to  assets  in  this  State,  must 
be  a  legal  will  according  to  the  law  of  the  testator's  domicil  in 
which  it  was  executed ;  but,  for  abundant  caution,  a  Section  is 
added  to  the  effect  that ''  no  will  of  personal  estate,  made  out 
of  this  State,  by  a  person  not  being  a  citizen  of  this  State, 
shall  be  admitted  to  probate  under  either  of  the  preceding 
provisions  unless  such  will  shall  have  been  executed  according 
to  the  laws  of  the  state  or  country  in  which  the  same  was 
made."  (§  69.)  Chancellor  Walwobth  appears  to  have  under 
stood  the  words,  '*  a  citizen  of  this  State,"  as  used  In  this  sec- 
tion, to  refer  to  political  allegiance;  and,  '4n  the  matter  of 
Roberts'  will,"  he  held  that  the  will  then  in  question,  executed 
in  the  island  of  Cuba,  and  which  had  been  proved  under  a 
commission,  and  had  been  shown  to  be  executed  according  to 
the  laws  of  Spain,  was  a  legal  will,  though  the  testator  was  a 
resident  of  this  State  at  the  time  of  his  death.  But  he  put  the 
decision  on  the  ground  that  the  testator  was  a  foreigner,  and 
not  a  citizen,  though  domiciled  here,  and  upon  a  verbal  con- 
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hibilB  all  other  foreign  wills  from  being  admitted  to  probate, 
under  the  special  provisions  incorporated  into  the  statutes  of 
April,  1880."  The  words,  "a  perscm  not  domiciled  here,"  are 
used  in  the  paraphrase  as  the  eqniyalent  of  a  person  not  being 
a  citiisen  of  this  State;"  and  I  think  that  rendering  is  perfectly 
correct.  The  provisions  of  the  act  do  not,  in  mj  opinion, 
saggest  any  distinction  between  the  place  where  a  will  is  actu- 
ally signed  and  attested  and  that  in  which  it  takes  efEect  by  the 
deatii  of  the  testator^  They  are  intended  to  provide  simply 
&r  the  case  of  the  will  of  a  person  domiciled  out  of  the  State 
which  it  is  desired  to  prove  here ;  and  the  statutory  mandate  is, 
in  effect,  that  it  shall  not  be  established  here  unless  it  was 
executed  according  to  the  requirements  of  the  foreign  law. 

The  will  under  immediate  consideration  was  not,  we  think, 
l^ally  executed;  and  the  determination  of  the  Surrogate  and 
of  the  Supreme  Ciourt,  which  gave  it  effect  must  be  reversed. 

GoKSTOOK,  Oh.  J.,  LcyrTf  Jambs,  and  Hoyt,  Js.,  concurred 

Davies,  J.  (Dissenting.)  Benjamin  F.  Hunt,  Senior,  a  citizen 
of  and  domiciled  in  the  State  of  Soudi  Carolina,  made  and 
executed  in  that  State,  on  the  14di  of  August,  1849,  his  last 
will  and  testament,  according  to  the  forms  and  solemnities 
required  by  the  laws  of  that  State. 

The  testator  changed  his  domicil,  in  the  winter  of  the  year 
1854,  to  the  State  of  New  Yoric,  and  died  in  the  city  of  New 
York  in  the  fall  of  that  year.  Wa  will,  thus  executed  in  the 
State  of  South  Carolina,  was  presented  for  probate  to  the  Sur- 
rogate of  the  county  of  New  York,  who  granted  letters  thereon, 
as  a  will  of  personal  estate.  From  that  judgment  an  appeal 
was  taken  to  the  Supreme  Court,  which  afSrmed  the  decision 
of  the  Surrogate ;  and  fiom  this  latter  judgment  an  appeal  has 
been  taken  to  this  court  The  question  for  our  decision  is  one 
of  novelty  and  of  grave  importance.  It  is  somewhat  surpris- 
ing that  it  has  never  been  presented,  in  the  precise  form  in 
which  it  now  arises,  for  adjudication  in  our  courts.  Similar 
cases  must  have  arisen ;  and  it  cannot  be  doubted  that,  here- 
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after,  as  the  number  of  States  shall  increase,  each  having  its 
own  forms  and  solemnities  for  the  execution  of  wills,  and  dif- 
fering from  each  other,  as  most  of  them  do,  the  attention  of 
the  courts  will  be  invoked  to  an  investigation  of  the  principles 
which  should  govern  in  the  probate  of  wills,  executed  accord- 
ing to  the  forms  of  one  locality  and  sought  to  be  established  ^ 
in  anotiier  having  different  forms.  The  precise  question  pre-  y 
sented  for  decision  in  this  case  is,  whether  a  will  of  personal 
estate,  dulj  executed  in  conformity  to  the  laws  of  the  State 
v^here  it  was  made,  and  in  which  the  testator  was  domiciled  at 
the  time  of  its  execution,  is  revoked,  or  rendered  invalid,  by 
a  change  of  domicil  into  another  State,  where  different  forms 
and  solemnities  are  required  for  its  valid  execution.  This 
subject  has  received  from  the  learned  Surrogate  in  this  case  a 
most  elaborate  and  careful  examination,  and  it  is  difficult  to 
add  anything  to  the  able  and  conclusive  reasoning  employed 
by  him.  The  review  of  the  principles  applicable  to  the  ques- 
tion, and  of  the  authorities  bearing  upon  it,  is  exhaustive  and 
unanswerable.  What  is  already  made  plain  and  satisfactory, 
can  hardly  be  strengthened. 

The  rule  is  well  settled  that,  to  make  a  valid  disposition  of 
immovable  property,  or  real  estate,  by  deed,  or  by  a  last  will 
and  testament,  the  lex  loci  rei  silxz  must  govern,  and  the  instru- 
ments must  be  executed  in  conformity  to  that  law.  So  the 
capacity  of  the  testator  to  make  a  will  must  depend  upon  the 
law  of  his  domicil  at  the  time  of  his  death,  and  his  condition 
at  the  happening  of  that  event  (Story  on  Conflict  of  Laws, 
§  473,  and  authorities  there  cited.)  Upon  the  question  now 
under  consideration,  the  authorities  referred  to  by  the  Surro- 
gate, from  the  writers  on  the  civil  law,  have  been  collated  by 
him  with  great  research  and  care;  and  such  of  them  as  it  has 
been  convenient  to  examine,  fully  sustain  the  positions  for  which 
they  are  cited.  Some  of  the  civilians  hold  that,  even  as  to 
real  estate,  the  will  is  to  be  held  valid  everywhere,  if  executed 
according  to  the  forms  and  solemnities  of  the  place  of  its  exe- 
cution. Voet  says,  in  reference  to  a  similar  case :  "Thus,  if  a 
Hollander  in  Holland  disposes  by  will  of  his  real  estate  in 
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Utrecht,  it  ought  to  have  effect  as  his  will,  because  he  observed 
the  requirements  of  the  law  of  the  place  in  which  the  act  of 
making  the  will  was  performed.  Nor  will  it  be  weakened  i^ 
after  his  last  testament  has  thus  been  made,  in  Holland,  he 
may  remove  to  Utrecht;  for  when  the  testament  found  in 
Ilolland  is  there  executed  according  to  the  Holland  customs  it 
remains  valid,  even  after  his  return  lo  his  own  country ;  for, 
if  there  be  no  other  objection,  it  would  be  unjust  that,  solely 
by  the  migration  to  a  place  requiring  different  legal  forms,  an 
act,  before  valid  according  to  law  in  the  place  of  the  former 
domicil,  should  be  void  or  broken."  (Lib.  28,  tit  1,  §27.) 
Van  Leeuween,  in  his  Commentaries  on  the  Eoman  Dutch 
Law,  and  which  were  translated  into  English  in  1820,  expressly 
for  the  benefit  of  the  English  judiciary  in  the  island  of  Cey- 
lon (1  Kent's  Com.,  515),  has  this  passage:  "Hence  this 
question  has  arisen,  whether  a  will,  made  according  to  the 
practice  required  at  the  place  where  it  is  effected,  as  in  Holland 
for  instance,  having  been  duly  confirmed  before  a  notary  and  two 
witnesses,  ought  likewise  to  take  effect  in  other  places  where 
other  and  more  numerous  solemnities  are  required,  aa,  in  Pries- 
land,  where  the  number  of  witnesses  required  is  seven.  *  * 
And,  upon  the  general  opinion  of  the  Doctors,  it  was  under- 
stood that  a  will,  confirm^  at  a  certain  place  according  to  the 
solemnities  required  there,  takes  effect  everywhere,  without 
distinction,  because  the  solemnity  required  to  the  existence  of 
anything  belongs  to  the  knowledge  or  jurisdiction  of  the 
government  of  that  place  where  it  ought  to  be  observed;  and 
if  a  person  be  obliged  to  follow  the  practice  of  different 
places,  any  person  who  lives,  now  at  this  and  then  at  another 
place,  would  be  obliged  to  make  so  many  wills,  or  to  observe 
different  forms  in  one  and  the  same  will ;  and  a  will  which  is 
but  a  single  act  would  be  judged  of  according  to  different 
forms  of  law."  (Com.,  215.) 

Du  Moulin  states  the  rule  to  be,  "  That  it  is  the  opinion  of 
all  lawyers,  that  whenever  custom  or  local  statute  settles  the 
form  or  solemnity  of  an  act,  even  strangers  performing  that  act 
are  bound  by  it,   and  the  thing  done  is  valid  and  effectual 
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A  oarefol  oonsideratioii  of  the  proyision  of  the  statutes  of 
this  State  will  satisfy  the  mind  that  the  legislature  were  aware 
of  the  oonflicting  views  entertained  relative  to  wills  executed 
in  one  state  gnd  offered  for  probate  in  another.  The  Bevised 
Statutes,  as  amended  in  1880  (Session  Laws,  p.  886),  autho 
rize  the  taking  of  the  proof  of  wills,  which  shall  have  been 
executed  according  to  the  laws  of  this  State,  when  the  wit- 
nesses to  the  same  reside  without  the  jurisdiction  of  this  State, 
by  a  commission  to  be  issued  out  of  the  Court  of  Chancery, 
This  provision  is  alike  applicable  to  wills  of  real  as  personal 
estate ;  and  if  the  legislature  had  not  intended  to  make  a 
different  rule  as  applicable  to  wills  of  the  latter  descrip- 
tion, no  further  legidative  action  was  required.  If  it  did  not 
mean  to  permit  wills  of  personal  estate  not  executed  according 
to  the  laws  of  this  State,  to  be  established  as  valid  dispositions  of 
property  here,  legislation  would  have  stopped  at  this  point 
The  subsequent  provisions  show,  I  think  conclusively,  that 
the  legislature  did  intend  that  wills  of  personal  estate,  executed 
by  persons  residing  out  of  the  State  at  the  time  such  wills 
were  executed,  if  made  in  conformity  to  the  laws  of  the  State 
where  executed,  should  be  proved  and  established  in  like 
manner  as  wills  of  both  real  and  personal  estate,  executed  out 
of  this  State,  according  to  the  laws  of  this  State.  Section  68 
(Laws  of  1880,  p.  889)  provides,  that  wills  of  personal  estate . 
duly  executed  according  to  the  laws  of  the  state  or  country  in 
which  the  same  were  made,  by  persons  residing  out  of  this 
State,  may  be  proven  and  established  in  like  manner  as  wills 
thus  made  and  executed  according  to  the  laws  of  this  State. 
The  next  section  (69)  is  in  its  nature  restrictive,  for  it  declares 
that  no  will  of  personal  estate,  made  out  of  this  State  by  a 
person  not  being  a  citizen  of  this  State,  shall  be  admitted  to 
probate  under  either  of  the  preceding  provisions,  unless  the 
will  shall  have  been  executed  according  to  the  laws  of  the 
state  or  country  in  which  the  same  was  made.  It  is  here  to 
be  observed,  that  all  these  provisions  of  the  statute  have 
reference  to  the  status  or  condition  of  the  person  making  the 
will,  at  the  time  of  its  execution,  and  not  to  the  period  of  the 
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cuted  according  to  the  laws  of  this  State  or  according  to  the 
laws  of  the  state  or  country  where  the  same  are  made ;  while 
wills  of  personal  estate,  made  by  persons  not  citizens  of  this 
State,  and  executed  without  this  State,  can  only  be  established 
here  where  the  same  shall  have  been  executed  in  conformity 
with  the  laws  of  the  State  where  made.  A  greater  privilege 
is  thus  accorded  to  citizens  of  our  own  State,  making  wills  of 
personal  estate  in  other  States,  than  to  persons  not  citizens 
of  this  State.  The  reason  for  this  may  be,  that  the  legislature 
assumed  that  our  own  citizens  would  carry  with  them  a  know- 
ledge of  the  forms  and  solemnities  touching  the  execution  of 
wills  prevailing  in  this  State,  and  that  it  might  well  be  optional 
with  them  whether  they  would  adopt  these  forms,  or  those 
which  obtained  in  the  State  where,  and  at  the  time,  the  will 
was  exe<juted.  But  no  such  presumption  could  arise  in  refe- 
rence to  citizens  of  other  States,  who  might  well  be  assumed 
to  have  no  knowledge  of  the  peculiar  forms  in  relation  to  the 
execution  of  wills  required  by  the  local  law  of  this  State,  or 
any  means  of  access  to  the  law  prescribing  those  forms.  It 
would  be  assumed  that  they  knew  the  law  of  the  State  or  place 
where  the  act  was  done ;  and,  therefore,  the  legislature  have 
determined  that,  as  to  them,  a  compliance  with  the  lex  Joci  actus 
is  all  that  is  required  to  give  validity  to  the  will  in  this  State. 
A  different  rule  would  be  fraught  with  the  most  serious  incon 
veniences  and  hazards.  Especially  would  this  be  so,  in  this 
country,  where  we  have  thirty-four  independent  States,  or 
sovereignties,  each  having  its  peculiar  laws  on  this  subject, 
and  requiring  forms  prescribed  by  its  own  legislation  to  give 
validity  to  wills  sought  to  be  established  in  its  jurisdiction 
It  is  also  to  be  borne  in  mind  that  our  citizens  are  constantly 
changing  their  domicil  from  one  State  to  another,  and  that  it 
is  not  gnfrequent  for  a  person  to  have  domicils  in  several 
States  within  the  same  year.  Living,  as  we  are,  under  one 
government,  fraternally  bound  together  as  one  people,  and 
united  by  the  most  intimate  social  and  business  ties,  these 
changes  must  be  frequent  and  sudden.  How  grievous  would 
be  the  hardship,  therefore,  to  require  a  citizen  who,  upon 
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made^  nor  whether  the  will  related  to  real  or  to  personal  estate. 
If  to  the  former^  the  case  was  clearly  decided  in  conformity 
with  the  universal  rule  that  the  lex  lod  rei  dtoB  is  to  control. 
It  would  be  sufficient  to  say,  if  the  will  related  solely  to  per- 
sonal estate,  that  it  does  not  appear  that  a  statute  similar  to 
our  own  existed  in  Missouri.  In  Desdtais  v.  Berguier  (1  Binn., 
336),  the  decedent  was  an  inhabitant  of  St.  Domingo,  at  the 
time  of  making  the  will,  and  a^  the  time  of  his  death ;  and  the 
instrument,  though  sufficient  in  form  to  pass  personal  estate  in 
Pennsylvania,  was  declared  invalid.  But  it  waa  not  valid  by . 
the  law  of  SL  Domingo,  and,  therefore^  conformed  neither  to 
the  lex  loci  actus  nor  to  the  lex  domedlii  Some  of  the  Eng- 
lish cases,  as  has  been  shown  by  the  learned  Surrogate,  present 
the  precise  question  which  arises  in  this  case ;  and  the  reason- 
ing of  the  judges  in  the  cases  referred  to  shows  that  their 
opinions  proceed  upon  principles  inapplicable  to  our  institu- 
tions and  the  habits  of  our  people. 

The  case  of  Roberts'  will,  reported  in  8  Paige,  446,  and 
decided  by  the  Chancellor  in  July,  1840,  if  the  fiaxjts  presented 
are  carefully  considered,  will  be  found  to  be  in  harmony  with 
the  views  already  expressed.  In  that  case  the  will  was  made 
by  Boberts,  in  the  Island  of  Cuba,  in  1825.  It  was  a  will  of 
personal  estate,  and  executed  according  to  the  laws  of  that 
Island.  Subsequently  the  decedent  removed  to  this  State  and 
died  here  in  1887.  He  was  a  resident  of  this  State  at  the  time 
of  his  death.  The  will  was  not  executed  in  conformity  with 
the  laws  of  this  State,  in  force  at  the  date  of  the  will,  or  at  the 
time  of  Boberts'  death.  The  Chancellor  having  found  that 
the  will  was  duly  executed  according  to  the  law  of  the  testa- 
tor's domicil  at  the  time  of  its  date  and  execution,  made  a 
decree  establishing  the  instrument  propounded,  as  a  valid  will 
of  personal  estate.  I  cannot  but  regard  this  case  as  an  autho- 
rity in  point  adverse  to  the  views  of  the  appellants,  notwith- 
standing the  remark  made  by  the  Chancellor,  when  he  says 
that  the  provisions  of  our  statutes  relative  to  the  execution  of 
wills,  do  not  apply  to  wills  executed  out  of  this  State,  by  per- 
sons domiciled  in  the  state  or  country  where  the  wiU  is  made, 
Smfth.— Vol.  IX.  63 
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sion,  holding  that  a  will  of  personal  estate  duly  executed 
according  to  the  law  of  the  testator's  domicil,  at  the  time  of 
its  date,  and  valid  there,  is  not  revoked  by  a  change  of  domi- 
oil  to  another  state  or  country  where  different  forms  are 
required.  In  this  connection  the  provisions  of  our  statute,  on 
the  subject  of  the  revocation  of  wills,  are  not  without  signifi- 
cance. They  are,  that  no  will — that  is  a  legal  and  valid  will, 
as  it  is  deemed  it  has  been  conclusively  shown  this  was,  at  the 
time  of  the  change  of  domicil  —  shall  be  revoked,  otherwi3e 
than  by  some  other  will  in  writing,  or  other  writing  of  the 
testator,  executed  with  the  same  formalities  with  which  the 
will  itself  was  required  by  law  to  be  executed.  "We  have 
seen  what  those  formalities  were,  when  the  will  was  executed 
in  this  State,  and  when  made  out  of  it,  by  a  citizen  of  this 
State,  and  by  persons  not  citizens.  The  Statutes  also  provide 
for  a  revocation  in  other  modes  therein  enumerated.  (2  R  S.,. 
§  42,  p.  64.)  Now  it  is  not  declared  by  the  legislature  that 
a  change  of  domicil  shall  work  a  revocation  of  a  valid  will ; 
and  the  principle  of  expressio  unius  est  excbisio  alterivs 
may  be  applied  here  with  great  force  and  propriety.  If 
the  legislature  had  intended  such  should  be  the  law — ^it  is 
reasonable  to  infer — while  legislating  on  the  subject  of  revoca- 
tion of  wills,  it  would  have  so  declared.  This  will,  at  the 
time  it  was  made,  was  required  by  law  to  be  executed  in  the 
precise  form  in  which  it  was  in  &ct  executed,  and  it  was  then 
a  complete  and  valid  will ;  and  the  inquiry  presents  itself,  how 
has  it  been  revoked,  and  by  what  process  has  it  lost  its  com- 
pleteness and  legal  force  ? — Certainly  by  no  act  of  the  testator 
himself^  directly  tending  to  that  result,  or  indicating  any  such 
intention ;  nor  by  any  of  the  processes  pointed  out  by  our 
Bevised  Statutes,  to  effectuate  such  a  purpose.  Such  revoca- 
tion is  sought  to  be  maintained  fix)m  the  sole  circumstance  of 
a  change  of  domicil  to  a  State  where  different  forms  are  required 
for  the  valid  execution  of  a  will,  but  upon  whose  statute  books 
it  is  declared  that  wiUs  of  personal  estate,  if  executed  out  of 
this  State  according  to  the  laws  of  the  place  where  executed, 
shall  be  valid,  and  that  the  same  shall  not  be  deemed  revoked 
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borders  as  distinot  oommunities,  not  embraoed  within  the  administrative 
arrangement  of  towns  and  oounties,  though  resident  within  their  bounds 

But  such  lands  were  taxable  when  the  Indian  tribes,  although  actually 
occupying  the  Buffalo  reservation,  were  so  doing  under  a  treaty  whidi 
had  extinguished  their  ownership^  and  provided  for  their  removal  beyond 
the  Missiasippi  within  the  period  at  which  the  purchaser  at  a  tax  sale 
would  be  entitled  to  possesdon. 

Lands  thus  occupied  were  properly  assessed  as.  non-resident  lands.  The 
possesion  which,  under  the  Revised  Statutes,  would  justify  their  assess- 
ment to  the  occupant,  where  the  owner  resided  in  another  town,  must 
be  the  poeseaaon  of  persons  themselves  liable  to  taxation. 

The  entire  Buffido  reservation  having  been  returned  for  the  non-payment 
of  taxes,  and  the  several  lots  into  which  it  was  divided  having  been  sub- 
sequently returned  for  the  non-payment  of  other  taxes,  the  Comptroller 
was  authorised  to  apportion  the  taxes  upon  the  whole  tract^  or  portions  of 
it  which  had  been  assessed  in  gross,  among  the  several  lots  in  proportion 
to  their  area,  treating  them  as  equally  valuable  in  proportion  to  quan- 
tity ;  and  his  sale  of  the  several  lots  for  the  taxes  as  thus  apportioned 
was  regular  and  valid. 

Appeal  from  the  Supreme  Court  The  plaintifEB  claiming 
that  certain  lands  in  the  Indian  reservations  within  this  State, 
to  which  they  had  become  entitled,  had  been  illegallj  assessed 
and  sold  for  the  non-payment  of  taxes,  united  with  the  Comp- 
trolls  as  representing  the  State,  and  with  the  assignee  of  the 
purchaser  at  the  tax-sales,  in  a  statement  o(  £acts  which  they 
submitted  without  action  under  section  872  of  the  Code  of 
Procedure.  The  case  thuis  made  is  sufficiently  stated  in  the 
following  opinion.  The  Supreme  Court,  at  general  term  in 
the  third  district,  denied  any  relief  to  the  plaintifife,  and  from 
that  judgm^it  they  appealed  to  this  court 

John  K  Beynoldsj  for  the  appellants. 
John  K  Porter,  for  the  respondenta 

Dbnio,  J.  The  present  appeal  is  from  the  judgment  of  the 
Supreme  Court,  at  general  term,  upon  a  case  agreed  upon  by 
the  parties,  pursuant  to  the  872d  section  of  the  Code  of  Proce- 
dure. The  controversy  relates  to  the  assessment  of  certain 
taxes  upon  lands  comprised  in  Indian  reservations  in  the  coun- 
ties of  Erie  and  Cattaraugus,  alleged  to  be  illegal,  and  to  sales 
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1888,  the  three  reservatiozis  which  have  been  mentioned,  and 
also  the  Tonawanda  reservation,  lying  in  Erie  and  Genesee 
counties,  were  in  the  actual  possession  of  this  Indian  tribe ; 
and  I  can  see  no  reason  to  question  that  these  Indians  were  the 
owners  of  the  land  embraced  in  the  reservations,  as  ftdly  as  it 
is  possible  for  the  native  tribes  to  own  lands  in  this  State. 
The  nature  of  the  aboriginal  title,  and  that  of  the  State  in 
which  the  lands  lie,  has  been  so  often  defined  by  judicial  deter- 
mination that  no  time  need  now  be  spent  upon  it  {Johnson  v. 
Mcintosh,  8  Wheat,  543;  FeUoios  v.  EUswarih,  6  Hill,  646; 
S.  0.,  5  Denio,  528.)  The  Indian  nation,  in  a  collective  or 
national  capacity,  has  the  right  of  occupancy  of  the  land,  but 
no  power  to  sell  or  in  any  way  dispose  of  it  to  others,  except 
to  the  State,  or  to  persons  authorized  by  it  to  purchase ;  and 
the  government  of  the  State  has  the  ultimate  right  of  soil,  or 
title  in  fee  simple,  subject  to  the  Indian  right  of  occupancy. 
The  right  to  purchase  the  Indian  claim,  or,  in  the  language 
usually  employed,  to  extinguish  the  Indian  title,  thus  existing 
in  the  State  or  in  its  grantees,  is  usually  called  the  right  of 
preemption.  This  right  of  preemption,  as  to  these  reservations, 
resided  in  the  State  of  New  York,  in  the  year  1786 ;  but  the 
State  of  Massachusetts  set  up  a  daim,  to  the  effect  that  the 
western  part  of  this  State,  including  the  reservations  in  ques- 
tion, was  covered  by  the  charter  of  that  Colony,  which,  it  was 
insisted,  extended  its  territory  quite  across  the  continent  to  the 
Pacific  ocean.  The  parties  were  proceeding  to  litigate  this 
question  before  the  Oongrefes  of  the  Confederation,  when  a 
compromise  was  entered  into,  under  the  authority  of  the  legis- 
latures of  the  respective  States,  by  which  the  State  of  Massa- 
chusetts was  to  relinquish  all  pretension  to  political  jurisdiction, 
and  New  York  was  to  convey  to  the  State  of  Massachusetts 
all  its  proprietary  interest  in  the  land.  This  arrangement  was 
formally  executed  by  an  instrument  called  a  compact,  dated 
December  16th,  1786,  signed  by  commissioners  appointed  by 
the  respective  parties,  and  confirmed  and  ratified  by  the  legis- 
latures of  both  States.  The  words  of  conveyance  on  the  part 
of  thip  State  are  as  follows :  "  The  State  of  New  York  doth 
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the  laws  of  New  York,  while  the  lands  shall  remain  the  pro- 
p^rtj  of  the  State  of  Massaehosetts ;  and  it  is  quite  clear  that 
the  proyision,  in  that  aspect  of  it,  became  inoperative  imme- 
diately upon  the  sale  and  conveyance  to  Morris ;  but  it  is 
earnestly  insisted  that  the  imposing  of  the  taxes  in  question 
constitutes  a  breach  of  the  last  branch  of  the  covenant,  which 
forbids  the  levying  of  "  a  general  or  State  tax "  upon  such 
of  these  lands  as  should  be  granted  by  the  State  of  Massachu- 
setts, until  after  fifteen  years  had  elapsed  from  the  time  such 
grants  had  been  confirmed  by  the  l^islature.  If  a  tax  of  the 
character  mentioned,  that  is,  a  general  tax,  had  been  laid,  a 
question  would  arise  whether  the  grants  spoken  of  embraced 
such  grants  as  might  be  made  by  Massachusetts  of  the  pre- 
emption rights  which  had  been  granted  by  New  York,  or 
whether  grants  which  should  carry  with  them  a  title  to  the 
actual  occupation,  and  a  lapse  of  fifteen  years  after  their  con- 
firmation, were  not  required  before  a  right  to  levy  such  a  tax 
would  accrue,  according  to  the  true  construction  of  the  agree- 
ment We  do  not  think  it  necessary  to  decide  this  question; 
for  we  are  of  opinion  that  none  of  the  taxes  under  considera- 
tion come  within  the  denomination  of  general  or  State  taxes, 
according  to  the  meaning  of  these  terms  in  the  instrument 
Unless  the  taxes  assessed  under  the  act  of  1841  are  within  die 
prohibition,  it  is  not  contended  that  any  of  the  others  are.  It 
is  argued  that  the.distinction  established  by  the  agreement  is 
between  such  public  burdens  as  are  ordinarily  imposed  by  the 
standing  laws  of  the  State  for  town  and  county  purposes,  on 
the  one  hand,  and  extraordinary  levies  authorized  under  spedal 
acts  of  the  legislature  for  peculiar  and  exceptional  objects,  on 
the  other.  The  act  of  1841,  it  is  argued,  is  of  the  latter  charac- 
ter ;  and  it  is  claimed  that  the  tax  which  it  authorizes  fidls  within 
the  denomination  of  a  State  tax,  rather  than  of  a  town  or  county 
charge  or  tax.  But  we  are  of  the  opinion  that  the  true  distinc- 
tion is  between  taxes  imposed  for  local  purposes,  as  for  objects 
which  are  usually  provided  for  by  town  and  county  charges, 
and  such  taxes  as  are  laid  for  the  benefit  of  the  whole  State, 
and  are  levied  upon  all  the  property  of  the  State  alike.  Tested 
Smith.— -Vol,  IX.  54 
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the  new  setdements.  We  must,  therefore,  hold  that  this  particu 
lar  objection  to  the  tax  in  question  cannot  be  sustained. 

It  is  further  argued  that  a  law  for  taxing  these  reservations 
is  inconsistent  with  the  public  guaranty  contained  in  several 
treaties  between  the  government  of  the  United  States  and  the 
Indian  tribes,  under  which  the  latter  retain  the  possession  of 
the  reservations.  There  are  several  treaties  by  which  the 
Seneca  nation  of  Indians  are  recognized  as  the  lawful  posses- 
sors of  the  lands  embraced  in  these  reservations.  It  will  be 
sufficient  to  notice  the  one  concluded  at  Canandaigua,  on  the 
11th  November,  1794.  (TJ.  S.  Stat,  at  Large,  vol.  7,  p.  45.) 
It  describes  the  lands  of  the  Seneca  nation  by  definite  bounda- 
ries, which  include  all  these  reservations;  and  the  United 
States,  in  express  terms,  acknowledge  the  land  within  these 
boundaries  to  be  the  property  of  the  Seneca  nation,  and  agree 
never  to  claim  the  same,  or  to  disturb  the  said  nation  in  the 
free  use  and  enjoyment  thereof  This,  like  all  the  other  public 
treaties  entered  into  by  the  United  States,  is  parcel  of  the 
paramount  law,  and  must  prevail  over  aU  State  laws  in  conflict 
with  it  The  guaranty  of  quiet  enjoyment  is  not  limited  to 
disturbances  by  the  United  States  government,  but  extends 
equally  to  the  acts  of  the  several  States  and  of  all  the  citizens 
of  the  Union.  This  results  fipom  the  nature  of  the  treaty-mak- 
ing power,  and  from  the  paramount  authority  which  the  Con- 
stitution attributes- to  Federal  treaties  when  it  declares  them  to 
be  the  supreme  law  of  the  land.  A  treaty  concluded  by  the 
President  and  Senate  binds  the  nation  in  the  aggregate,  and  all 
its  subordinate  authorities,  and  its  citizens  as  individuals,  to  the 
observance  of  the  stipulations  contained  in  it  The  principle 
has  been  asserted  and  established  by  repeated  decisions  of  the 
Supreme  Court  of  the  United  States.  {Ware  v.  Hilton^  3  Dall., 
199 ;  Worcester  v.  The  SUxte  of  Georgia,  6  Pet,  515.)  This 
State  was,  therefore,  precluded  from  passing  any  law  which 
should  disappoint  or  finstrate  the  guaranty  affi)rded  to  the 
Seneca  Indians  by  the  treaty  to  which  I  have  referred.  Any 
act  of  the  legislature,  the  execution  of  which  would  dispossess 
the  Indians  of  the  reservations,  or  any  part  of  them,  or  which 
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State;  but  certain  sections-  apply  to  the  lands  of  any  Indian 
tribe  with  which  the  United  States  have  treatie&  By  these 
provisions  it  is  forbidden  to  any  person  to  settle  upon  or  to 
survey  or  allot  any  of  the  Indian  lands  referred  to,  or  to  acquire 
their  tide  by  grant  or  otherwise,  without  the  authority  of  the 
United  States.  (§§  11,  12.)  It  is  quite  plain  that  a  purchaser 
tinder  a  sale  for  the  non-payment  of  taxes,  under  the  act  of 
1841,  would  not  acquire  the  authority  of  this  State  to  do  any 
of  the  acts  thus  forbidden  by  the  act  of  Congress. 

It  will  now  become  necessary  to  state  some  circumstances, 
not  already  mentioned,  upon  which  other  parts  of  the  relief 
claimed  depend.  There  was  an  act  of  the  legislature,  passed  in 
1840  (ch.  254),  authorizing  the  respective  Boards  of  Supervi- 
sors of  Allegany,  Erie,  Chautauqua  and  Cattaraugus  to  assess  the 
lands  included  in  the  Indian  reservations  within  their  districts 
foivsuch  sums  as  they  should  consider  reasonable  to  put  the 
highways  and  bridges  in  said  reservation  in  repair;  the  burdens 
thus  imposed  to  be  in  proportion  to  those  laid  on  other  lands 
of  equal  value  in  the  same  towns.  The  amount  raised  was,  as 
I  understand  the  act,  to  be  apportioned  among  the  overseers 
and  commissioners  of  highways  of  the  towns  according  to  the 
discretion  of  the  Supervisors.  In  other  respects,  the  Bevised 
Statutes  respecting  highways  and  bridges  were  to  apply  to  the 
assessment  of  these  taxes  and  the  expending  of  the  moneys 
raised.  Under  this  act,  assessments  were  made  in  Cattaraugus 
county  upon  certain  large  parcels  of  land  in  the  Allegany  and 
in  the  Cattaraugus  reservations,  and  taxes  imposed  thereon  for 
the  repairs  of  highways :  the  method  apparently  being  to  assess 
for  the  benefit  of  each  town  in  which  any  part  of  the  reservation 
was  situated,  the  portion  of  the  reservation  lying  therein  in 
gross.  These  assessments  were  made  in  the  same  years  men- 
tioned in  the  act  of  1841,  or  in  some  of  these  years ;  the  course 
varying  in  this  respect  in  the  different  towns.  In  the  same 
years,  or  in  some  of  them,  the  same  parcels  of  these  two  reser- 
vations were  assessed  for  town  and  county  charges  in  several 
of  the  towns  in  the  county  of  Cattaraugus.  These  last  men* 
tioned  assessments  appear  to  have  been  made  in  the  ordinary 
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of  the  Indians,  the  inevitable  consequence  of  holding  the  taxes 
to  be  valid  would  be  that  the  whole  tribe  might  be  dispossessed 
by  the  purchaser  at  the  Comptroller's  sale.  The  reasoning 
upon  which  it  has  been  shown  that  the  sale  actually  made  was 
void,  equally  proves  that  these  taxes  were  illegally  imposed. 
Such  taxes  were  inconsistent  with  the  policy  which  this  State 
has  always  observed  towards  the  Indian  tribes  residing  on  their 
reservations  within  this  State.  Each  of  the  three  Constitutions 
successively  adopted  by  the  people  of  the  State  has  contained 
a  provision  like  that  in  the  first  Constitution,  which  was  in 
these  words :  *'  No  contracts  or  purchases  for  the  sale  of  lands 
made  since  the  14th  day  of  October,  A.  D.  1776,  or  which  may 
be  hereafter  made  with  or  of  said  Indians,  within  the  limits  of 
this  State,  shall  be  binding  on  the  said  Indians,  or  be  deemed 
valid,  unless  made  under  the  authority  and  with  the  consent 
of  the  legislature  of  this  State."  (Const  of  1777,  art  87;  id., 
1822,  art  7,  §  12  j  id.,  1846,  art  1,  §  16.)  This  alone  would  go 
far  to  show  that  their  lands  were  not  to  be  subjected  to  the  bur- 
dens imposed  upon  the  lands  of  citizens,  for,  without  ability 
to  sell,  it  might  often  happen  that  it  would  be  impossible  for 
them  to  raise  the  money  necessary  to  pay  their  taxes.  It  would 
be  quite  inconsistent  with  principle  to  allow  all  the  lands  of 
these  people  to  be  taken  from  them  and  sold  to  strangers,  under 
the  silent  operation  of  general  laws,  while  the  sanction  of  the 
legislature,  passing  upon  the  actual  transaction,  is  required  to 
a  valid  alienation  of  the  smallest  parcel.  In  accordance  with 
this  constitutional  inhibition,  there  are  laws  for  the  prevention 
of  intrusions  upon  Indian  lands,  and  to  prevent  trespasses  upon 
them,  all  of  which  indicate  a  persistent  intention  to  separate 
the  Indian  tribes  from  the  other  population  of  the  State,  and  to 
allow  them  to  govern  themselves  according  to  laws  and  usages 
of  their  own.  Chancellor  Kent  expressed  the  view  which  our 
laws  take  of  their  position,  in  giving  his  opinion  in  Ooodell  v. 
Jackson  (20  John.,  698).  "  In  my  view  of  the  subject,"  he 
said,  "  they  have  never  been  regarded  as  citizens  or  members 
of  our  body  politic,  within  the  contemplation  of  the  Constitu- 
tion.   They  have  always  been  and  are  still  considered  by  our 
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of  ITew  York  Indians,  indading,  of  course,  the  Senecas.  The 
substance  of  the  treaty  was,  that  the  United  States  should  pro- 
vide lands  for  these  Indiaos  in  the  iQdian  territory  on  the 
Mississippi  river,  and  that  they  should  remove  thither  in  five 
years.  At  th^  saoi^  time,  Messrs.  Ogden  &  Fellows,  who 
held  the  titl^  to  the  four  reservations  under  the  grant  executed 
by  the  State  of  Massachusetts,  treated  with  the  Senecas  for  the 
purchase  of  their  title  to  these  reservations,  and  received  a 
conveyance  of  them  firom  their  chie&  and  head-men.  The 
deed  was  expressed  to  be  in  consideration  of  $202,000  paid, 
and  was  absolute  in  its  terms.  It  was  approved  by  a  conunis 
sioner  of  the  United  States,  who  negotiated  the  principal  treaty, 
and  by  a  superintendent  on  the  part  of  the  State  of  Massachu 
setts.  This  conveyance  was  appended  to  the  principal  treaty, 
and  was  recognized  by  its  tenth  article,  by  which  the  United 
States  agreed  to  receive  the  consideration  mentioned  in  it  as  the 
trustees  for  the  Indians  and  dispose  of  it  for  their  benefit  in 
the  manner  therein  mentioned.  On  the  20th  May,  1842,  ano- 
ther treaty  was  concluded  between  the  United  States  and  the 
Seneca  nation,  approving  of  a  new  arrangement  between  the 
Indians  and  Ogden  &  Fellows ;  which  new  contract  was  em- 
braced in  a  written  instrument  executed  at  the  same  time 
between  them  and  embodied  in  the  treaty.  It  recited  the  con- 
veyance of  1888,  and  that  differences  had  arisen  between  the 
parties  respecting  it,  and  that  its  provisions  remained  unexe- 
cuted. It  was  thereupon  agreed  that  the  Indians  should  retain 
their  rights  in  the  Allegany  and  Cattaraugus  reservations ;  but 
they  again  granted  and  confirmed  to  Ogden  k  Fellows  the  Buf- 
falo creek  and  Tonawanda  reservations,  the  aggregate  consid- 
eration to  be  paid  them  being  reduced,  and  to  be  determined  as 
to  certain  particulars  by  arbitrators.  By  the  terms  of  this  treaty, 
the  United  States  consented  to  the  new  arrangement,  and  agreed 
to  receive  and  spply  the  moneys  according  to  certain  provisions 
contained  in  the  indenture ;  and  the  State  of  Massachusetts  also 
approved  the  treaty,  and  confirmed  the  conveyance  according 
to  the  provisions  of  the  compact  The  award  of  the  arbitra- 
tors respecting  the  consideration  to  be  paid  for  the  two  reaerva- 
Smith.— Vol.  IX.  55 
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tainly  mucli  more  than  enongli  to  show  that  the  Allegany  and 
Cattaraugus  tracts  had  not  ceased  to  be  Indian  reservations 
when,  in  1842,  and  before  there  had  been  any  change  of  pos- 
session, tbe  purchase  of  the  Indian  title  was  rescinded  by  a 
treaty  negotiated  under  the  authority  of  the  United  States. 
This  concludes  all  that  it  seems  essential  to  say  respecting 
these  two  tracts. 

It  is  not  necessary  to  add  anjrthing  respecting  the  taxes 
imposed  upon  the  Buffalo  creek  reservation,  under  the  act  of 
1841.  Having  held  such  taxes  to  be  legal,  as  to  the  tracts  to 
which  the  Indian  title  has  not  been  extinguished  to  this  day, 
it  follows,  a  fortiori^  tbat  tbey  are  unexceptionable  as  to  the 
tract  now  in  question,  which  had  been  conveyed  by  the  Indians 
when  the  taxes  were  laid,  and  has  since  come  into  the  full 
possession  of  the  grantees. 

The  taxes  for  highways  and  for  town  and  county  charges, 
upon  this  reservation,  under  the  general  statutes,  and  under 
the  act  of  1840,  require  a  different  consideration.  '  Wben  they 
were  laid,  the  Indian  tribe  was  occupying  the  land,  though 
they  had  conveyed  it  There  is  great  plausibility  in  the  argu- 
ment that,  inasmuch  as  this  occupancy  has  been  held  to  be 
of  such  a  character  as  that  the  laws  against  intrusions  upon 
Indian  lands  continued  to  apply,  it  would  be  inconsistent  not 
to  consider  the  treaties  by  which  the  Indian  occupancy  was 
guaranteed  also  applicable.  K  the  occupancy  was  lawful, 
and  the  Indians  were  entitled  to  the  protection  of  the  State 
laws  against  intrusions  upon  the  reservation  by  white  people, 
how,  it  may  be  said,  can  they  be  turned  out,  by  force  of 
a  tax  sale,  consistently  with  the  principles  which  we  have 
applied  to  the  other  reservations?  The  answer  is  this: 
Though  the  Indian  occupancy  was  lawful  at  the  time  the 
taxes  were  assessed,  yet  it  was  under  a  title  not  implying  own- 
ership, but  only  temporary  in  its  character,  and  which  could 
not,  in  contemplation  of  law,  continue  beyond  the  time  when 
the  Indians  had  agreed  to  remove  west. .  This  period  would 
be  reached  in  about  three  years  from  the  time  the  first  tax  was 
assessed,  and  before  any  purchaser  at  a  sale  for  non-payment 
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the  Indians  remained  upon  it  for  a  temporary  pnrpose,  prepa- 
ratory to  their  removal  west 

The  remaining  question  is,  whether  the  sale  by  the  Comptrol- 
ler of  the  land  in  this  reservation  was  regularly  made. 

It  appears  that  at  some  time,  not  stated,  the  Buffido  creek 
reservation  was  surveyed  and  divided  into  four  hundred  and 
ninety-three  lots.  It  seems  probable  that  this  was  done  after 
the  treaty  of  1838,  and  prior  to  the  assessments  of  1842 ;  for 
that  is  the  first  year  in  which  there  is  any  reference  to  lots  in 
any  of  the  assessments.  The  asaessment  of  the  $5,000  for  the 
three  years  mentioned  is  upon  the  whole  reservation.  The 
assessments  for  town  and  county  charges  are,  for  the  most  part, 
upon  those  parcels  of  the  tract  lying  respectively  in  the  several 
towns  for  which  the  assessments  were  made ;  though,  in  some 
instances,  the  lots  are  separately  assessed.  In  the  year  1844, 
and  subsequently,  taxe^  were  regularly  assessed  on  many  of 
the  lots  separately.  Eetums  having  been  made  to  the  Comp- 
troller in  respect  to  all  these  taxes,  he  proceeded  to  advertise 
the  lands  for  sale  in  the  year  1869,  as  four  hundred  and  ninety- 
three  separate  lots  in  a  certain  survey.  Before  the  sale  he  had 
apportioned  the  taxes  on  each  of  the  lots,  and  entered  the  same 
in  his  books.  This  seems  to  have  been  done  whenever  the 
whole  reservation,  or  portions  of  it,  other  than  separate  lots, 
had  been  assessed  in  gross,  by  averaging  the  burden  according 
to  the  quantity  of  land  in  each  lot  At  the  sale,  each  lot  was 
put  up  for  the  aggregate  amount  with  which  it  was  thus  made 
chargeable,  including  the  cases  in  which  there  had  been  dis- 
tinct assessments  on  each  lot,  and  including  also  the  taxes 
assessed  subsequently  to  1848.  The  greater  part  of  the  lots 
were,  for  defiuilt  of  other  bidders,  struck  off  to  the  State,  and 
nearly  all  the  purchases  have  been  assigned  to  Thomas  W. 
Olcott  The  alleged  illegality  consists  in  apportioning  the 
taxes  among  the  lots  in  the  manner  which  has  been  mentioned, 
the  appellants  insisting  that  the  sale  should  have  taken  place 
according  to  the  parcels  specified  in  the  several  assessments, 
without  any  apportionment 
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unjust  to  resort  to  it  in  the  case  of  a  voluntary  payment  by  a 
part  owner  of  a  parcel  of  land  assessed  in  gross,  it  would  be 
equally  fair  to  make  use  of  it  when  the  land  came  to  be  sold. 
If  the  apportionment  to  the  several  lots  could  not  be  made  in 
this  case,  it  would  be  equally  impossible  to  do  it  if  it  were 
shown  that  each  lot  had  a  separate  owner.  If  there  were  no 
other  way  than  to  sell  the  tract  in  gross  in  such  a  case,  it  would 
inevitably  happen  that  the  whole  of  some  of  the  lots  would  be 
sold  to  pay  the  incumbrance  resting  equally  upon  all,  while  the 
others  would  be  left  untouched,  and  would  be  discharged  from 
the  lien.  We  are  of  opinion,  therefore,  that  the  sale  which 
was  made  of  this  reservation  was  valid. 

The  judgment  of  the  Supreme  Court,  holding  that  the  plain- 
tiff were  not  entitled  to  relief  upon  any  part  of  the  case,  must 
be  reversed,  a^d  judgment  must  be  given  in  accordance  with 
this  opinion,  without  costs  to  either  party  in  this  court  Should 
the  counsel  fail  to  agree  upon  the  language  of  the  judgment 
to  be  entered,  it  will  be  settled  by  the  judge  by  whom  the 
opinion  has  been  prepared. 

All  the  judges  concurring, 

Judgment  reversed. 


Stabin  v.  The  Towit  of  Genoa. 
GtouLD  V.  The  Towit  of  Steeling. 

The  act  (ch.  375  of  1852)  authorizing  any  town  of  Cayuga  to  borrow  money 
to  aid  in  the  construction  of  a  raikoad  upon  the  written  consent  of  two- 
thirds  oW  the  resident  taxpayers,  is  constitutional  and  valid. 

The  act  ig  not  within  the  objection  that  it  submits  any  legislatiye  question 
to  the  town.  All  that  is  submitted  is,  whether  it  is  expedient  for  the 
town  tx>  exercise  a  new  power  conferred  upon  it  absolutely  by  the  legis- 
lature. 
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in  writing,  executed  as  hereinafter  stated.    On  the  trial,  the 
judge  directed  a  verdict  for  the  plaintiff* 

These  fSiu3ts  appeared :  On  the  16th  of  April,  1862,  the  legis* 
lature  passed  an  act  (Laws  <tf  1862,  oh.  876),  the  first  section 
of  which  provides  that  it  should  be  lawfiil  for  the  supervisor 
of  any  tovm  of  Cayuga  county,  and  the  assessors  of  said  town, 
who  were  appointed  commissioners  to  act,  in  conjunction  with 
the  said  supervisor,  in  effecting  and  executing  the  puiposes  of 
the  act>  to  borrow,  on  the  faith  and  credit  of  such  town,  such 
sum  of  money  as  they  might  deem  necessary,  not  exceeding 
$J26,000,  for  a  term  not  exceeding  twenty  yearS)  at  a  rate  of 
interest  not  exceeding  seven  per  cent  per  annum,  payable 
annually  or  semi-annually :  and  to  execute  therefor,  under  their 
official  signatures,  a  bond  or  bonds  for  the  payment  of  the 
principal  and  interest  of  such  loan,  in  such  sums  and  at  sQch 
times  and  place  as  should  be  agreed  upon  and  expressed  in  the 
bonds  to  be  executed  under  the  authority  of  the  act  All  the 
money  borrowed  under  the  act  was  to  be  paid  over  to  the 
president  and  directors  of  such  railroad  company,  then  or  there- 
after to  be  organi^sed  und<^  the  general  railroad  law,  as  might 
be  expressed  by  the  written  assent  of  twa  thirds  of  the  resident 
taxpayers  of  the  town :  to  be  expended  by  such  railroad  com^ 
pany  in  grading,  constructing  and  maintaining  a  railroad  or 
railroads  passing  through  the  city  of  Auburn  and  connecting 
Lake  Ontario  with  the  Susquehanna  and  Cayuga  railroad 
or  the  New  York  and  Erie  railroad ;  but  it  was  expresdy 
provided  that  the  supervisor  and  commiasioneHB  should  have 
no  power  to  do  any  of  die  acts  authorized  by  said  act  until  a 
railroad  company  had  been  duly  organized,  according  to  the 
requirements  of  the  generad  raUroad  law,  for  the  purpose  of 
constructing  the  described  railroad,  and  the  written  assent 
of  two-thirds  of  titie  resid^t  persons  taxed  in  said  town,  as 
appearing  on  the  assessment-roll  of  such  town  made  next  pre- 
vious to  the  time  such  money  should  be  borrowed,  had  been 
obtained  by  such  supervisor  and  commissioners,  or  some  one 
or  more  of  them,  and  filed  in  the  clerk's  office  of  Cayuga 
county,  together  with  the  affidavit  of  such  supervisor  or  oom- 
Smith.— Vol.  IX.  56 
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with  interest  at  the  rate  of  seven  per  cent,  payable  semi-annu- 
ally, on  the  first  day  of  January  and  July  in  each  year.  All 
of  these  bonds  were,  on  the  eleventh  day  of  October,  1853, 
delivered  by  the  said  Ashbel  Avery,  who  then  was  one  of  the 
railroad  commissioners  of  the  town,  with  the  knowledge  of, 
and  without  any  objection  by,  the  other  commissioner,  to  the 
Lake  Ontario,  Auburn  and  New  York  Eailroad  Company  (a 
company  organized  under  the  general  railroad  law  on  the  23d 
day  of  August,  1852,  for  the  purpose  of  constructing  the  rail 
road  referred  to  in  the  said  act),  in  payment  for  capital  stock 
in  said  company,  to  the  amount  of  such  bonds,  subscribed  for 
in  the  name  of  said  town ;  upon  an  agreement,  however,  that 
the  company  might,  at  any  time  within  eight  months,  deliver 
the  bonds,  or  any  of  them,  to  the  said  town  or  the  railroad 
commissioners,  and  reduce  the  amount  of  such  stock  accord- 
iagly ;  and  that  the  town  might,  within  the  same  time,  and 
prior  to  the  sale  of  the  bonds  by  the  company,  have  the  right 
to  demand  a  re-delivery  of  them  upon  payment  of  the  par 
value  thereof;  and,  if  the  company  should  sell  the  bonds  for 
more  than  par,  they  were  to  "  allow  the  same  for  the  amount 
of  the  premium."  The  stock  was  still  held  by  the  town  when 
this  action  was  commenced,  and,  according  to  an  averment  in 
the  complaint,  was  paid  for  wholly  by  the  delivery  of  such 
bonds,  and  not  otherwise.  An  afiidavit,  dated  on  the  eleventh 
and  sworn  to  on  the  twenty-ninth  day  of  September,  1852,  by 
the  supervisor  and  assessors  of  the  said  town,  was  filed  on 
the  thirtieth  day  of  the  same  month  with  the  derk  of  Cayuga 
county,  in  which  it  was  stated  "  that  the  several  persons  whose 
written  assents  are  hereto  attached  comprise  two-thirds  of  all 
the  resident  taxpayers  of  said  town  of  Genoa  on  its  assessment- 
roll  made  and  completed  next  previous  to  the  date  thereof.*' 
These  assents  purport  to  be  signed  by  resident  taxpayers  of 
that  town,  and  by  their  terms  authorize  the  said  supervisor 
and  assessors  to  borrow  $25,000  on  bonds  to  be  executed 
under  their  official  signatures,  as  provided  for  in  the  said  act, 
and  to  pay  the  moneys  so  borrowed  to  "  the  president  and 
directors  of  a  railroad  company  organized"  for  the  purpose  of 
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Cfculd  y.  The  Town  of  Sterling  was  im  appeal  from  the 
Supreme  Courts  argaed  at  the  same  tena  with  the  preceding* 
The  action  was  founded  upon  a  written  promise,  not  under 
seal,  in  all  respects  similar  as  to  its  form,  consideration 
and  the  manner  in  which  it  was  issued  and  came  to  the 
hands  of  the  plaintiff  to  the  so-called  bonds  described  in 
the  case  of  the  town  of  Genoa,  last  preceding.  The  trial 
was  before  a  referee,  and  the  evidence  established  the  same 
state  of  &cts  as  in  tiie  preceding  case  with  these  exceptions. 
The  bonds  (as  they  will  be  denominated,  forbi?evity),  purport- 
ed upon  their  face  to  have  been  issued  under  "  An  act  to  au- 
thorize the  town  of  Sterling,  in  the  county  of  Gayuga,  to 
borrow  money  and  to  tax  the  town  for  the  payment  of  the 
same,"  passed  June  28,  1861  (Sess.  Laws,  p.  644).  By  this 
act  the  supervisor  of  the  town  of  Sterling,  and  Eobert  Hume 
and  William  Wyman,  as  commis^oners,  were  authorized  to 
borrow  $25,000  on  the  credit  of  the  town,  and  to  execute  there- 
for a  bond  or  bonds  wiUi  interest  not  exceeding  seven  per  cent 
per  annum,  payable  on  the  first  day  of  March  of  each  year, 
and  for  three  successive  years  after  the  first  day  of  March,  1862. 
There  was  the  same  provision  as  to  the  disposition  of  the  money 
to  be  borrowed  as  in  the  case  of  the  town  of  Genoa,  and  the 
assent  required  as  a  condition  precedent  to  the  power  of  the 
supervisor  and  conmiissioners  to  do  any  of  the  acts  authorized 
was  that  of  'Hwo-thirds  of  the  resident  persons  taxed  in  said 
town  Mb  appearing  on  the  last  assessment-roll,"  to  be  obtained 
and  filed  in  the  clerk's  office  of  Gayuga  county.  The  act  ftir- 
ther  provided  that  the  Board  of  Supervisors  of  Gayuga  county- 
should  "at  their  annual  meeting  in  each  of  the  years  one 
thousand  eight  hundred  and  fifty^me  and  for  three  successive 
years,**  cause  to  be  levied  and  collected  firom  the  town  of  Ster- 
ling a  sum  equal  to  the  interest  of  the  bonds. 

It  was  daimed  in  the  complaint  that  the  bonds  in  suit  were 
made  under  the  act  of  1861  as  amended  by  an  act  of  July  21, 
1868  (Sesa  Laws,  ch.  606,  p.  1137),  which  makes  it  lawful  for 
the  supervisor  and  railroad  commissioners  of  the  town  to  issne 
the  bond  provided  for  by  the  former  act  "with  provisions  and 
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The  power  to  boiiow  money  and  to  subscribe  for  railroad 
stock  was  not  one  of  the  general  powers  possessed  by  towns,  and 
the  object  of  the  act  in  question  was  to  give  it,  upon  certain  terms 
and  conditions  prescribed.  It  was,  in  other  words,  a  qualified 
and  limited  power;  the  same  in  principle  as  is  conferred  on  a 
corporation  to  be  exercised  by  and  with  the  assent  of  its  stock- 
holders, or  a  portion  of  them,  or  upon  an  individual,  with  the 
previous  approval  of  an  ofl&cer  of  the  court  It  was  not  like 
the  free  school  act,  declared  by  this  court  to  be  unconstitutional 
in  Barto  v.  Himrod  (4  Seld.,  488).  The  legislature,  instead 
of  declaring  that  to  be  a  lav^,  submitted  it  to  the  people  of  the 
^hole  State  to  determine,  by  a  majority  of  the  votes  cast, 
whether  it  should  or  should  not  become  a  law.  It  was  said  by 
RuGGLBS,  Gh.  J.,  in  his  opinion  in  that  case,  "  In  substance 
and  reality  the  legislature  propose  the  law.  The  people  pass 
or  reject  it  by  a  general  vote.  This  is  legislation  by  the  peo- 
ple "  (p.  488).  He  says  further,  after  referring  to  the  provisions 
vesting  the  legislative  power  in  this  State  in  the  senate  and 
assembly,  that  "  the  legislature  had  no  power  to  make  such 
submission"  (p.  489),  and  "WilIjibd,  J.,  in  the  same  case,  after 
taking  substantially  the  same  view  of  the  question,  says  that 
**  it  is  not  denied  that  a  law  may  be  passed  to  take  eflfect  on 
the  happening  of  a  future  event "  (p.  49^),  and,  after  citing 
several  examples,  he  adds,  "  The  future  event  gives  no  addi- 
tional efficacy  to  the  law,  but  ftimishes  the  occasion  for  the 
exercise  of  the  power."  *  *  "  The  law  is  complete  when  it 
has  been  passed  through  the  forms  prescribed  by  the  Constitu- 
tion, though  its  influence  may  not  be  felt  until  a  subject  has 
arisen  upon  which  it  can  act"  (p.  496). 

In  the  case  under  consideration,  the  act,  as  before  stated,  by 
Its  terms  took  effect  immediately ;  but  parties  to  be  affected  by  it 
were  at  liberty  to  accept  the  privileges  granted,  and  incur  the 
burdens  and  obligations  it  would  impose  as  their  interest  or 
will  should  dictate :  and  any  one  or  more  of  the  towns,  referred 
to  therein,  could  take  the  benefit  of  it,  and  make  it  effective 
as  to  themselves,  irrespective  of  the  election  or  will  of  the 
others.     It  was  therefore  in  all  its  material  characteristics 
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The  principle  decided  in  that  oaae,  and  the  considerations 
above  suggested,  lead  na  to  the  conclusion  that  the  law  in 
question  is  valid. 

2d.  The  next,  and  an  important,  question  presented  is, 
whether  it  was  incumbent  on  the  plaintiff  to  show  affirmatively 
that  the  assent  of  the  taxpayers,  required  to  be  obtained  by  the 
said  act,  had  in  t&ct  been  obtained. 

The  towns  of  this  State,  as  before  remarked,  have  not  the 
general  power  to  borrow  money,  nor  are  their  officers,  in  the 
exercise  of  their  ordinary  duties,  authorized  to  issue  bonds  or 
any  other  evidence  of  indebtedness,  in  the  name  of  the  towns 
represented  by  them,  for  loans  or  other  debts  contracted  or 
incurred  on  their  behalf.  Such  power  must  therefore  be 
specially  conferred  by  a  grant  from  the  legislature;  and  there 
is  no  doubt  that  the  grant  may  be  made,  upon  such  terms  and 
under  such  limitations,  restrictions  and  conditions  as  may  be 
deemed  necessary  and  proper  for  the  protection  of  the  tax- 
payers who  are  to  pay  the  debt,  on  the  one  hand,  and  for  the 
security  of  the  lenders  and  creditors,  on  the  other.  The  power 
may,  therefore,  be  either  general  or  qualified  or  special.  That 
conferred  in  this  case  was  of  the  latter  character.  The  act 
expressly  declares  that  the  officers  vested  with  the  authority 
of  borrowing  the  money  on  the  &ith  and  credit  of  their  town, 
and  performing  the  other  acts  therein  spedfied,  should  ''  have 
no  power  to  do  cmy  of  the  acts"  authorized  by  the  law  until  a 
railroad  company  had  been  organic  for  the  purpose  of  con* 
structing  the  railroad  designated  therein,  and  such  written 
assent  had  been  obtained,  and,  together  with  an  affidavit  of  the 
character  specified  in  the  first  section  of  the  act,  had  been  filed 
as  is  directed  by  that  section.  The  legislature  have  thus  seen 
fit  to  declare,  in  addition  to  other  requirements  and  conditions 
imposed  by  the  law,  that  taxpayers  of  the  towns  included 
within  its  operation  should  not  be  charged  with  the  burden 
of  the  debt  contemplated,  except  with  the  written  assent  of 
two-thirds  of  the  resident  persons  taxed  in  said  towns  appearing 
on  the  assessment-roll  thereof  made  next  previous  to  the  time 
such  money  was  borrowed.  Such  assent  was  to  be  obtained  by 
Smtth.— Vol.  IX.  67 
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by  them.  The  ordinary  proo^  to  establish  that,  was  the  evi- 
dence of  a  witness  to  the  signature,  or  of  some  person  ac- 
quainted with  it  and  able  to  express  a  belief  that  it  was  genuine; 
but  it  was  competent  for  the  legislature  to  provide  that  an  affida- 
vit or  any  other  proof  should  be  sufficient  That  has  not  been 
done  in  the  case  before  us.  It  is  important  here  to  observe, 
that  the  affidavit  necessary  to  be  filed  is  required  to  be  made 
by  the  supervisor  or  commissioners,  or  any  two  of  them, 
charged  with  the  duty  of  obtaining  the  requisite  assents,  while 
it  is  provided  that  such  assent  might  be  obtained  by  some  one 
or  more  of  them.  It  may  be  (and  as  it  appears  there  were 
three  several  papers,  purporting  to  be  such  assents,  it  probably 
was  the  fact)  that  the  signatures,  or  most  of  them,  were  pro- 
cured through  the  separate  agency  of  those  officers,  but  it  is 
not  reasonable  to  assume  that  all  were  so  procured  by  the 
supervisor.  The  person  who  did  act  and  perform  the  duty 
would  be  able  to  prove  the  actual  subscription  of  the  sig- 
nature, and  it  is  not  at  aU  probable  that  the  others,  or  either 
of  them,  were  sufficiendy  acquainted  with  the  handwriting  to 
prove  its  genuineness.  It  was,  however,  competent  for  all  of 
them,  after  an  examination  of  the  proper  assessment-roll,  to 
swear  that  the  persons,  whose  names  purported  to  be  subscribed 
to  those  assents,  comprised  two-thirds  of  all  the  resident 
taxpayers  on  it,  and  that,  in  my  opinion,  was  all  that  was  in- 
tended to  be  proved  by  that  affidavit  This  construction  is 
reasonable  and  consistent  with  the  general  design  and  inten- 
tion of  the  act  Such  an  affidavit  would  relate  to  a  matter 
merely  of  computation,  and  when  the  verity  of  it  was  to  be 
established  by  the  oath  of  two  individuals,  reasonable  proof, 
in  that  respect,  was  secured;  but  the  fact  of  such  assent  was 
to  be  ascertained  and  proved  like  any  other  fiict,  of  which  the 
evidence  was  manifested  in  writing.  The  affidavit  in  question 
does  not,  in  terms,  state,  and  I  do  not  think  the  statement 
therein  made,  "  that  the  several  persons  whose  written  assents 
are  hereto  attached  "  can  be  construed  to  mean,  that  those  per- 
sons subscribed  such  assents.  It  was  sworn  to  by  four  different 
individuals,  and  it  is  not,  in  my  opinion,  to  be  credited  that  aU 
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aggregate  number  of  yotes  taken,  designating  how  many  were 
for  and  how  many  against  taking  railroad  stock  *'  (§  9),  and 
that  '*  the  president  and  trustees  shall,  within  two  days  after 
the  return  of  said  trustees  to  the  derk,  meet  and  proceed  to 
canvass  the  yotes  thus  certified  and  returned,  and  shall  make 
out  and  file  in  the  office  of  the  clerk  of  Oneida  county  the 
certificate  setting  forth  that  this  act  is  approved  or  not  ap- 
proved, as  the  case  may  be ;  and  if  it  shall  appear  from  such 
certificate  that  this  act  has  been  approved  and  the  issue  of  stock 
authorized,  the  president  and  trustees  of  said  village  shall  pro- 
ceed to  make  subscription  and  to  issue  bonds  as  authorized  by 
this  act"  (§  10.)  It  will  be  seen  from  these  provisions  of  that 
act  above  referred  to,  that  the  power  to  subscribe  for  the  stock 
and  issue  the  bonds,  was  to  become  operative  and  effectual  on 
the  approval  of  the  act  by  the  electorsof  the  village;  and  that 
the  certificate  of  such  approval,  duly  filed  in  the  office  of  the 
clerk  of  the  county  of  Oneida,  was  declared  to  be  evidence  of 
that  fact  and  fully  authorized  such  subscription  and  the  issue 
of  bonds  therefor.  Those  bonds  were  directed  to  be  placed 
under  the  entire  control  and  management  of  five  individuals 
called  "  Commissioners  of  the  Railroad  Fund  of  Rome,*'  who 
were  vested  with  the  power  of  "  entire  control  and  negotiation 
of  said  bonds  "  upon  certain  terms  and  restrictions;  and  it  was 
conceded  in  that  case  that  the  bonds  had  been  legally  issued 
to  such  commissioners,  and  the  question  there  discussed  and 
decided  arose  upon  their  disposition  thereof.  The  decision 
made  therein  therefoi-e  does  not  conflict  with  the  views  above 
expressed,  but  is  entirely  consistent  therewith. 

8d.  As  the  requisite  assent  to  borrow  money  and  do  the  other 
•  acts  authorized  by  the  law  in  question  may  be  shown  on  a  new 
trial,  it  may  be  proper  to  consider  and  determine  now,  whether 
(conceding  such  assent  to  have  been  given)  the  power  has  in 
&ct  been  executed  so  as  to  create  a  liability  on  the  part  of  the 
defendant  The  power  conferred  was  limited  to  the  perform 
ance  of  certain  acts,  and  was  to  be  executed  by  the  supervisor 
and  the  assessors  of  the  town.  The  object  was  to  extend  aid 
towards  the  construction  of  a  railroad  or  railroads  running 
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their  bonds,  for  the  purpose  of  sale,  firom  which  much  less 
than  the  amount  for  which  they  were  given  might  be  realized. 
If  it  had  been  intended  to  authorize  bonds  to  be  given  for 
stock,  there  is  no  reason  why  that  intention  should  not  have 
been  declared,  as  was  done  in  the  law  in  relation  to  the  village 
of  Eome  above  referred  to.  The  statute,  under  any  aspect  of 
it,  confers  extraordinary  powers,  by  which  heavy  burdens,  for 
the  term  of  twenty  years,  may  be  imposed  on  one-third  of  the 
taxable  inhabitants  against  their  will  for  an  enterprise  which 
they  may  deem  injudicious  and  inexpedient ;  and  indeed  actu- 
ally prejudicial  to  the  welfisire  of  their  town.  It  therefore 
should  receive  such  construction  as  its  language  and  terms 
clearly  call  for ;  and  the  powers  granted  should  not  be  extended 
by  implication,  or  on  the  idea  that  the  same  end  may  be 
attained  in  a  different  manner.  There  is  no  ambiguity  in 
the  language  of  the  act  by  which  the  power  in  question  is 
granted,  and  it  is  unquestionable  that  the  bonds  issued  were 
not  given  for  money  borrowed,  the  purpose  for  which,  and  for 
which  only,  they  could  be  used.  They  were  therefore  clearly 
issued  without  authority  and  as  the  railroad  company  received 
them  on  a  consideration  not  authorized,  it  was  chargeable  with 
a  knowledge  of  their  invalidity,  and  they  never  could  have 
enforced  them.  The  plaintiff  stands  in  no  different  or  better 
position.  He  purchased  those  on  which  this  action  is  brought 
directly  from  the  company,  with  full  notice  of  the  fiicts  and 
circumstances  under  which  they  had  been  received.  He  is 
therefore  not  a  6ona  Jide  holder  of  them,  and  the  rights  of  the 
parties  are  to  be  determined  in  the  same  manner  and  on  the 
same  principles  as  if  the  company  was  seeking  to*  collect 
theuL 

These  considerations  lead  us  to  the  conclusion  that  the 
defendants  are  not  liable  to  the  plaintiff  on  these  bonds,  and 
that  the  judgment  of  the  court  below  is  consequently  erroneous 
and  must  be  reversed  and  a  new  trial  ordered. 
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into  effect)  to  borrow  upon  the  credit  of  the  town  a  sum  not 
exceeding  $25,000,  at  a  rate  of  interest  not  exceeding  seven 
per  cent|  and  to  execute  bonds  "  under  tiieir  official  signatures  " 
therefor,  upon  which  the  interest  should  be  "  made  payable  on 
the  first  day  of  March  in  each  year,  and  for  three  successive 
years  after  the  first  day  of  March,  1852." 

Section  four  made  it  the  duty  of  the  board  of  supervisors 
of  the  county,  in  each  of  the  years,  1851  and  three  following 
years,  to  levy  and  collect  from  the  taxable  inhabitants  and 
property  of  the  town,  a  sum  equal  to  the  interest  upon  the 
bonds;  and  in  each  of  the  years  succeeding  the  said  three 
years,  to  levy  and  collect  in  like  manner,  a  sum  over  and 
above  the  interest,  equal  to  the  principal  which  would  Ml  due, 
on  or  before  the  1st  of  March  thereafter.  The  bonds  or 
obligations  in  question  were  not  in  fact  issued  until  August, 
1853,  and  were  signed  not  by  John  M.  McFadden,  the  supervisor 
of  the  town  of  Sterling  for  the  year  1851,  and  by  Robert 
Hume  and  William  Wyman  the  commissionera  named  in  the 
act,  but  by  William  Wasson,  supervisor  for  the  year  1858,  and 
by  Robert  Hume  and  Isaac  Turner,  the  commissioners  elected 
for  that  year  under  section  10  of  the  act 

It  is  insisted  by  the  defendant's  counsel  that  the  authority 
to  act  was  given  specifically  to  the  supervisor  for  the  year 
1851,  and  to  the  commissioners  named  in  the  act,  and  that  no 
other  persons  could  exercise  it:  also  that  the  persons  whose 
assent  was  to  be  obtained,  were  those  appearing  upon  the  last 
assessment  roll  previous  to  the  passing  of  the  act ;  and  that 
the  power  to  levy  and  collect  the  sums  necessary  to  pay  the 
principal  and  interest  of  the  bonds  was  confined  to  specific 
years,  and  could  not  be  exercised  at  any  other  time. 

There  is  no  doubt  that  a  statutory  power  of  this  kind  must 
be  strictly  pursued ;  and  were  there  no  other  authority  for  the 
issuing  of  the  bonds  in  question,  than  the  act  of  1851,  they 
would,  in  my  opinion,  be  clearly  void.  An  additional  act,  how- 
ever, was  passed  in  1863  {SesB.  Laws  of  1853,  ch.  605),  by 
which  it  was  provided,  that  it  should  be  "lawful  for  the 
supervisor  and  railroad  commissioners  of  the  town  of  Sterling, 
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act  It  is  clearly  not  within  its  language.  ITo  money  was 
borrowed,  and  nothing  else  was  aathorized  by  the  terms  of  the 
act.  If  however  what  was  done,  was  the  same  in  eflfect,  as  if  the 
money  had  been  borrowed,  and  paid  over  to  the  railroad  com- 
pany, the  difference  in  form  would  not  be  material.  But  it  is 
plain  that  neither  in  respect  to  the  railroad  company  nor  the 
town  was  its  effect  the  same.  K  the  statute  had  been  pursued, 
the  company  would  have  had  a  sum  equal  to  the  par  value  of 
the  bonds,  to  expend  upon  their  road.  As  it  was,  they  were 
compelled  to  sell  the  bonds  at  a  discount,  in  order  to  realize 
the  money. 

If  they  could  sell  at  a  discount  at  all,  they  could  of  course 
sell  at  any  sacrifice  however  great.  The  bonds  of  the  town 
of  Sterling  for  $25,000,  might  have  been  sold  for  $10,000. 
Can  it  be  supposed,  that  if  such  a  power  had  been  specifically 
asked  of  the  legislature,  the  request  would  have  been  granted? 
Would  the  town  have  been  permitted  to  raise  by  taxation 
upon  its  inhabitants  $25,000,  for  the  sake  of  furnishing  the 
railroad  company  with  $10,000,  to  be  expended  upon  its 
works?  I  think  not;  and  yet  this  is,  in  effect,  the  power 
which  it  is  claimed  was  conferred  by  the  act  authorizing  the 
town  to  borrow.  The  rate  of  discount,  whether  more  or  less, 
can  make  no  difference  with  the  principle. 

Had  the  town  itself  made  the  sale,  and  paid  over  the  avails 
to  the  railroad  company,  it  seems  to  me  entirely  clear,  that  the 
transaction  would  have  been  illegal     It  is  usual  for  the  legis- 
lature when  conferring  upon  a  municipal  or  other  corporate 
body  the  power  to  raise  money  upon  the  faith  and  credit  of 
the  corporation,  to  guard  against  such  a  sacrifice.    An  exam- 
ple of  this  may  be  seen  by  referring  to  the  act  amending  the 
charter  of  the  city  of  Rochester,  passed  July  8,  1851.     By 
section  12  of  that  act  the  common  council  were  authorized  to 
create  a  public  stock  not  exceeding  $30,000,  to  be  applied  to 
the  erection  of  a  city  hall;   and  for  that   purpose  to  issue 
bonds  or  certificates  in  the  usual  form.    They  were  also  autho- 
rized to  sell  and  dispose  of  such  bonds  or  certificates  "  upon, 
such  terms  as  they  should  (shall)  deem  most  advant8^eo\iB  to 


Digitized  by 


Google 


Qonld  V.  The  Town  of  SterHng. 


this  case,  not  only  a  literal,  but  a  substantial,  difference  between 
the  course  pursued  and  that  pointed  out  by  the  statute.  It 
foUowB  that  the  bonds  were  illegally  issued,  and  were,  conse- 
quently, void  in  the  hands  of  the  railroad  company ;  and,  as 
the  referee  has  expressly  found  that  the  plaintiff  became  the 
purchaser,  with  full  knowledge  that  the  bonds  had  not  been 
issued  for  money  borrowed,  but  in  payment  for  the  stock  of 
the  company,  he  is  in  no  better  situation  than  the  railroad 
company  itself. 

There  is  another  objection,  which  is  equally  fiital  to  the 
validity  of  the  bonds.  Section  1  of  the  act  of  1851,  after 
conferring  upon  the  supervisor  and  railroad  commissioners 
power  to  issue  the  bonds,  concludes  with  a  proviso  to  the  effect 
that  these  officers  should  have  no  power  to  do  any  of  the  acts 
authorized  by  the  statute  until  "the  written  assent  of  two-thirds 
of  the  resident  persons  taxed"  in  the  town,  as  appearing  upon 
the  last  assessment-roll,  should  have  been  obtained  and  filed 
in  the  clerk's  office  of  Cayuga  county. 

Each  of  the  bonds  upon  which  the  action  was  brought  stated 
upon  its  fece  that  the  requisite  assent  had  been  obtained  and 
filed,  and  to  each  was  attached  a  certificate  in  the  following 
words:  "Cayuga  County  Clerk's  Office,  ss:  I,  Edwin  B.  Mor- 
gan, clerk  of  the  County  of  Cayuga,  hereby  certify  that  a  paper, 
purporting  to  be  the  written  assent  of  two- thirds  of  the  resi- 
dent taxpayers  of  the  town  of  Sterling,  with  the  affidavit 
required  by  section  1  of  the  act  referred  to  by  its  title  in  the 
foregoing  bond,  has  been  filed  in  this  office." 

The  statute  did  not  authorize  the  giving  of  any  such  certifi- 
cate, nor  did  it  provide  for  the  filing  of  any  affidavit,  or  pre- 
scribe in  any  manner  the  evidence  by  which  the  requisite  assent 
should  be  established.  The  paper  referred  to  in  the  certificate 
was  also  produced  fix>m  the  files  of  the  clerk's  office,  with  a 
number  of  names  attached.  This  paper,  together  with  the 
certificate,  was  read  in  evidence,  under  objection  by  the  defend- 
ant's counsel.  No  evidence  was  given,  or  offered,  of  the  genu- 
ineness of  the  signatures ;  nor  that  the  subscribers  were  resident 
taxpayers  of  the  town  of  Sterling ;  nor  that  the  persona  vrliose 
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The  estoppel  contended  for  is  supposed  to  result  from  that 
rule  of  the  law  of  principal  and  agent  in  accordance  with  which 
it  is  held  that,  where  a  power  is  conferred,. if  the  agent  does 
an  act  which  is  apparently  within  the  terms  of  the  power,  the 
principal  is  bound  by  the  representation  of  the  agent  as  to  the 
existence  of  any  extrinsic  facts  essential  to  the  proper  exercise 
of  the  power,  where  such  fiicts  from  their  nature  rest  peculiarly 
within  the  knowledge  of  the  agent.  This  is  the  doctrine 
asserted  in  the  case  of  Farmers^  and  Mechanics^  Bank  v.  Butch' 
ers^  and  Drovers^  Bank  (16  N.  Y.,  125).  No  representation  of 
the  agent  as  to  the  fact  of  his  agency,  or  as  to  the  extent  of 
his  power,  is  of  any  force  to  charge  the  principal.  But,  it 
being  shown  by  other  evidence  that  the  agency  existed,  and 
that  the  act  done  was  within  the  general  scope  of  the  power, 
the  principal  is  bound  by  the  representation  of  the  agent  as  to 
any  essential  facts  known  to  the  agent,  but  which  the  party 
dealing  with  him  had  no  certain  means  of  ascertaining. 

The  reason  upon  which  this  rule  is  founded  is  that  given 
by  Lord  Holt,  in  Hem  v.  Nichols  (1  Salk.,  289),  viz.,  that,  where 
one  of  two  innocent  parties  must  suffer  through  the  misconduct 
of  another,  it  is  reasonable  that  he  who  has  employed  the 
delinquent  party,  and  thus  held  him  out  to  the  world  as  worthy 
of  confidence,  should  be  the  loser.  This  reason  can,  of  course 
only  apply  to  a  case  where  the  principal  has  himself  employed 
the  agent,  and  voluntarily  conferred  upon  him  power  to  do  the 
act  This  clearly  is  not  such  a  case.  The  agents  here  were 
designated,  not  by  the  town,  but  by  the  legislature ;  and  no 
power  whatever  was  conferred  by  the  town,  unless  the  assent 
of  the  taxpayers  was  obtained.  Any  representation,  therefore, 
by  the  supervisor  and  commissioners  in  respect  to  such  assent 
would  be  a  representation  as  to  the  very  existence  of  their 
power.  Such  representations,  as  we  have  seen,  are  never 
binding  upon  the  principal  It  is  obvious,  therefore,  that  the 
doctrine  of  the  case  of  The  Farmers'  end  Mechanics^  Bank  v. 
The  Butchers'  and  Drovers^  Bank  has  no  application  to  the 
present  case. 
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There  is  an  obvious  distincfdon  between  this  cdse  and  that 
of  the  SkUe  of  lUinois  y.  Ddafidd  (8  Paige,  527).  There  the 
State  was  the  party  to  be  bound,  and  the  State  had  by  law 
appointed  certain  officers  its  agents,  and  conferred  upon  them 
power  to  execute  and  negotiate  its  bonda  The  difficulty  con- 
sisted in  the  irregular  manner  in  which  the  power  was  executed, 
not  in  the  creation  of  the  power  itself.  The  distinction  is  as 
plain  as  that  between  conditions  precedent  and  subsequent  in 
general. 

It  follows  from  these  principles,  that  until  it  was  shown, 
that  the  written  assent  of  the  required  number  of  taxpayers 
had  been  obtained  pursuant  to  the  act,  there  could  be  no 
recovery  upon  the  bonds.  The  judgment  of  the  Supreme 
Court  must  be  reversed,  and  there  must  be  a  new  trial,  with 
costs  to  abide  the  events 

Davies,  J.,  did  not  hear  the  argument  in  either  case ;  all 
the  other  judges  concurring, 

Judgments  reversed,  and  new  trials  ordered. 


28      465 

WmTPORD,  Administrator,  &a,  v.  The  Panama  Bailboad  i^s 1^\    , 


The  statutes  giving  an  action  for  damages  fesultuig  fix)m  a  death  caused  by 
culpable  negligence,  do  not  apply  where  the  injury  is  not  committed  in 
this  State,  but  in  a  foreign  country. 

It  does  not  vary  the  case  that  the  negligence  was  that  of  a  corporation 
chartered  by  this  State  for  the  purpose  of  operating  a  railroad  in  the  for- 
eign country,  and  which  made  the  contract  in  this  Skate  for  the  con- 
veyance of  the  injured  party  over  such  road. 

These  statutes,  it  seems,  are  not  simply  remedial,  but  create  a  new  cause 
of  action  in  favor  of  the  personal  representative  of  the  deceased,  which 
is  wholly  distinct  from  and  not  a  reviver  of  the  cause  of  action  which,  if 
he  had  survived,  he  would  have  for  his  bodily  injury. 

Whether  a  person  entitled  to  the  services  of  another,  as  a  parent  to  those 
of  a  child,  may  not  maintain  an  action  against  one  by  whose  negligence, 
resulting  in  death,  he  has  been  deprived  of  such  services,  reserved  as  an 
open  question  in  this  court. 
Smith.— Vol.  IX.  69 
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who  has  lost  the  society  and  assistance  of  his  wife,  by  acts  of 
culpable  negligence  on  the  part  of  others,  by  means  of  which 
death  has  ensued,  may  not  respectively  maintain  actions  against 
the  wrongdoer  to  recover  damages  for  such  an  injury.  Seve- 
ral of  the  cases  in  which  that  question  has  been  discussed  are 
referred  to  in  Green  v.  The  Hudson  River  Railroad  Company 
(28  Barb.,  9) ;  and  the  opixuon  of  the  Supreme  Court  in  that 
case  itself  examines  the  point  with  care  and  ability.  The 
present  action  does  not  in  any  way  involve  that  controversy, 
and,  as  the  case  just  referred  to  is  understood  to  be  pending  in 
this  court  on  appeal,  it  is  intended  carefully  to  abstain  from 
the  expression  of  any  opinion  upon  it  The  plaintiff  in  the 
case  before  us  does  not  occupy  any  other  relation  to  the 
deceased  than  that  of  the  administrator  of  his  estate ;  and  it 
has  never  been  suggested,  so  far  as  I  know,  that  the  personal 
representatives  of  a  deceased  person  could,  at  the  common  law, 
sustain  an  action  on  account  of  the  wrongful  act  of  another 
which  caused  the  death  of  the  person  whose  estate  they  repre- 
sent. The  plaintiff,  accordingly,  bases  his  claim  solely  upon  the 
acts  of  1847  and  1849.  These  acts  do  authorize  a  recovery  for 
such  a  wrong,  in  a  case  in  which  the  deceased,  if  he  had  sur- 
vived, could  himself  have  maintained  an  action  for  the  injury ; 
and  the  damages  recovered  are  declared  to  be  for  the  benefit 
of  the  widow  and  next  of  kin  of  the  deceased.  The  averments 
of  the  complaint  bring  the  case  precisely  within  the  provisions 
of  the  statute,  provided  they  apply  to  injuries  of  this  kind,  not 
committed  within  this  State,  but  in  a  foreign  country ;  and  the 
single  question  to  be  determined  is,  whether  they  do  apply  to 
such  cases. 

The  statement  of  a  few  general  principles  which  cannot  pos- 
sibly be  the  subject  of  controversy,  and  for  which  no  authority 
need  be  cited,  will  greatly  simplify  the  discussion.  In  the 
£rst  place,  the  courts  do  not,  in  general,  take  notice  of  the  laws 
of  a  foreign  country,  except  so  fer  as  they  are  made  to  appear 
"by  proof.  In  the  absence,  however,  of  positive  evidence  as  to 
the  law  of  another  country,  our  laws  indulge  in  certain  pre- 
sumptions.   Prima  fa/iie^  a  man  is  entitled  to  personal  freedom 
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remaining  after  the  payment  of  his  debts.  In  other  words, 
the  creditors  are  the  primary  claimants  of  the  succession,  and 
the  executor  or  administrator  represents  their  interests.  But 
under  these  statutes  the  creditors  are  passed  by,  and  the  whole 
of  the  proceeds  of  the  recovery  goes  to  the  surviving  relatives. 
Again,  although  the  action  can  be  maintained  only  in  the 
cases  in  which  it  could  have  been  brought  by  the  deceased,  if 
he  had  survived,  the  damages  nevertheless  are  given  upon 
different  principles  and  for  different  causes.  In  an  action 
brought  by  a  person  injured,  but  not  fatally,  by  the  negligence 
of  another,  he  recovers  for  his  pecuniary  loss,  and  in  addition 
for  his  pain  and  suffering  of  mind  and  body,  while  under  the 
statute,  it  is  not  the  recompense  which  would  have  belonged  to 
him  which  is  awarded  to  his  personal  representative ;  but  the 
damages  are  to  be  estimated  "  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death  to  the  wife  and  next  of  kin 
of  such  deceased  person."  This  is  a  subject  of  damages  which 
could  not  possibly  have  had  any  application  in  an  action  brought 
by  the  party  injured  if  he  had  survived.  This  peculiarity  has 
been  noticed  by  Mr.  Justice  Coleridge  in  BloJce  v.  The  Mid- 
land Railway  Company^  (IQ  Eng.  L.  &  E.,  448,)  in  comment- 
ing on  the  British  statute,  (9  and  10  Victoria,  ch.  98,)  which 
is  nearly  like  our  own.  The  plaintiff)  in  a  case  under  that 
statute,  was  allowed  to  recover  for  the  mental  sufferings  of  the 
wife  on  account  of  her  husband's  loss ;  but  tiiis  was  held  to  be 
erroneous  by  the  Court  of  Queen's  Bench.  The  learned  Jus- 
tice, in  pronouncing  the  opinion  of  the  court,  refers  to  an 
argument  of  the  plaintiff's  counsel,  that  if  the  deceased  had 
recovered  he  would  have  been  entitled  to  a  solaUum^'  and  that 
therefore  his  representatives  ought  to  be  allowed  it;  "but,"  he 
says,  "it  will  be  evident  that  this  act  does  not  transfer  this 
right  of  action  to  his  representative,  but  gives  to  hi^  represen- 
tative a  totally  new  right  of  action  on  different  principles." 
"  The  measure  of  damages,"  he  adds,  "  is  not  the  loss  or  suffer- 
ing of  the  deceased,  but  the  injury  resulting  from  his  death  to 
his  family."  It  may  well  be  that  if  King  had  survived  his 
injuries,  he  could  have  sustained  an  action  against  the  defend- 
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within  the  territories  of  New  Grenada,  than  the  laws  of  that  re- 
public have  in  regard  to  New  York  transactions.  It  is  no  doubt 
within  the  competency  of  the  legislature  to  declare  that  any 
wrong  which  may  be  inflicted  upon  a  citizen  of  New  York 
abroad,  may  be  redressed  here  according  to  the  principles  of 
our  law,  if  the  wrongdoer  can  be  found  here,  so  as  to  be  sub- 
jected to  the  jurisdiction  of  our  courts ;  but  as  we  could  not^ 
by  any  legislation  of  this  kind  put  an  end  to  the  liability  of 
the  party  to  the  lex  hci,  or  divest  the  foreign  government  of 
its  jurisdiction  over  the  case,  such  a  statute  would  rarely  be 
just  in  its  operation,  and  would  be  more  likely  to  lead  to  con- 
fusion and  oppression  than  to  any  beneficial  results.  Hence,^ 
legislation  of  the  kind  suggested  has  not  found  any  place  in 
the  statute  books  of  modern  nations,  except  in  the  case  of  laws 
respecting  the. army  and  navy,  which,  when  operating  abroad, 
must  of  course  be  governed  by  the  laws  enacted  by  the  govern  • 
ment  of  the  country  which  sends  them  forth,  and  except  also  in 
regard  to  foreign  commerce  prosecuted  in  our  own  vessels.  In 
such  cases  the  fleets  and  armies,  and  ships  of  commerce  carry 
with  them  the  nationality  which  originally  belonged  to  them. 
Prima  fdde  all  laws  are  coextensive,  and  only  coextensive  with 
the  political  jurisdiction  of  the  law-making  power.  (Story's 
(Oonfl.  Laws,  §  18-20 ;  United  States  v.  Bevam,  8  Wheat.,  836, 
886;  8  DalL,  820— Translations  from  Huberus;  Bank  of  Avr 
gmta  v.  JSxrfe,  18  Pet,  619.)  This  limitation  upon  the  opera- 
tion of  the  laws  of  a  country  is  quite  consistent  with  the  prac- 
tice which  universally  prevails,  by  which  the  courts  of  one 
country  entertain  suits  in  relation  to  causes  of  action  which 
arise  in  another  country,  when  the  parties  come  here  so  as  to 
be  made  subject  to  their  jurisdiction.  Whatever  liability  the  X^ 
defendants  incurred  by  the  laws  of  New  Grenada,  by  the  act 
mentioned  in  the  complaint,  might  well  be  enforced  in  the  courts 
of  this  State ;  the  defendant  as  a  domestic  corporation  being 
readily  compellable  to  answer  here.  But  the  rule  of  decision 
would  still  be  the  law  of  New  Grenada,  which  the  court  and 
jury  must  be  made  acquainted  with  by  the  proof  exhibited/ 
before  them. 
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of  their  origin  with  them.  But  the  legislature  of  this  State 
consented  to  incorporate  these  grantees  and  other  persons  who 
had  associated  with  them,  in  order  that  the  company  thus 
formed  might  concentrate  the  necessary  capital  to  prosecute 
the  work,  and  be  enabled  conveniently  to  transact  their  busi- 
ness by  maintaining  a  perpetual  succession,  using  a  common 
name,  and  exercising  the  other  attributes  of  a  corporation. 
The  legislature  did  not  profess  to  confer  upon  them  any  rights 
in  New  Grenada,  or  to  exempt  them  from  any  liabilities  which 
would  attach  to  natural  persons  there,  or  to  retain  over  them 
any  jurisdiction  or  control  in  respect  to  their  liabilities  to  per- 
sons with  whom  they  might  come  in  contact  in  the  course  of 
their  business  in  New  Grenada.  In  my  opinion  the  case  does 
not  differ,  in  the  respect  under  consideration,  from  what  it 
would  have  been  if  the  grantees  and  their  associates  had  entered 
into  a  partnership  or  private  association  for  the  purpose  of 
carrying  on  their  enterprise.  The  act  simply  creates  an  arti- 
ficial person  to  represent  the  interests  of  the  several  natural 
persons  who  took  shares  in  the  undertaking.  Acts  of  incor- 
poration necessarily  specify  the  particular  business  which  the 
artificial  body  is  authorized  to  carry  on.  This  is  essential  in 
order  to  enable  the  government  to  restrain  the  corporation 
should  it  attempt  to  prosecute  a  general  business,  and  thus 
compete  with  individual  enterprise.  It  was  accordingly  stated 
in  the  act  that  the  purpose  was  to  construct  a  railroad  across 
the  isthmus.  This  was  a  business  which  could  only  be  carried 
on  in  that  region,  and,  therefore,  so  far  as  the  legislature  of 
New  York  was  concerned,  they  were  authorized  to  proceed 
there  and  to  prosecute  their  enterprise,  if  they  should  be  per- 
mitted so  to  do  by  the  local  government  I  am  unable  to  see 
any  necessity  for  retaining  over  them  any  of  the  domestic  laws 
or  institutions  of  this  State.  There  is  not,  as  has  been  remarked, 
any  indication  of  an  intention  to  do  so;  and  it  is  entirely 
certain  that  our  legislature  had  no  power  to  exempt  them  from 
amenability  to  the  laws  of  New  Grenada.  Many  corporations 
are  created  by  this  State  for  the  transaction  of  a  business  which 
ifi  not  strictly  local  in  its  character  as  in  the  instance  of  banks 
Smtth.— Vol.  IX.  60 
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injury  could  be  sustained  in  the  courts  of  this  State,  except 
pursuant  to  the  law  of  international  comity.  By  that  law 
foreign  contracts  and  foreign  transactions,  out  of  which  liabili- 
ties have  arisen,  may  be  prosecuted  in  our  tribunals  by  the 
imj)lied  assent  of  the  government  of  this  State ;  but  in  all 
such  cases  we  administer  the  foreign  law  as  from  the  proofs 
we  find  it  to  be,  or  as  without  proofe  we  presume  it  to  be. 
The  cases  of  Ba/ael  v.  Vereht  (2  W.  Black.,  1055),  and  Mostyn 
V.  Fabrigas  (Cowp.,  161),  were  decided  upon  the  presumption 
respecting  the  foreign  law  to  which  I  have  referred.  Both 
cases  were  actions  in  the  English  courts  for  the  imprisonment 
of  the  respective  plaintiffs  in  foreign  countries.  The  principle 
applicable  to  the  present  question  was  not  much  discussed, 
but  Lord  Mansfield  said,  in  the  last  case,  that  whatever 
would  be  a  justification  in  the  place  where  the  thing  was  done, 
ought  to  be  a  justification  where  the  case  was  tried;  thus  put- 
ting the  liability  of  the  defendant  upon  the  provisions  of  the 
foreign  law.  The  question  involved  in  this  case  has  been 
several  times  before  the  Supreme  and  Superior  Courts,  and 
the  views  which  I  entertain  respecting  it  have  been  frequently 
enforced  in  elaborate  and  well-considered  opinions.  The  deci- 
sions have  been  adverse  to  the  right  to  maintain  the  action 
except  in  a  single  case  where  the  plaintiff  prevailed  at  a 
special  term;  but  that  judgnent  was  reversed  on  appeal  to  the 
general  term.  {Vandemvater  v.  The  K  Y.  A  N,  H,  R.  K  Ch.j 
27  Barb.,  244 ;  Beach  v.  The  Bay  State  Co.,  id.,  248 ;  Um  case, 
8  Bosw.,  67 ;  Orowley  v.  The  Panama  R  R  Co.,  80  Barb., 
99 ;  Beach  v.  The  Bay  State  Co.,  on  appeal,  id.,  488.) 

I  am  of  opinion,  with  the  Superior  Court,  that  the  acts  of 
1847  and  1849,  do  not  apply  to  cases  of  death  caused  by  the 
negligence  or  wrongful  act  of  another,  where  the  transaction 
occurred  in  a  foreign  country,  and  consequently  that  the 
judgment  appealed  from  should  be  affirmed* 

Davies,  J.  It  cannot  be  well  questioned  that  at  common 
law  and  without  the  aid  of  this  statute,  no  action  could  be 
maintained  by  any  one  for  the  damages  sustained  by  the  death 
of  the  plaintiff's  intestate. 
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then  eveiy  action  founded  on  an  implied  promise  to  a  testator, 
when  the  damage  subsists  in  the  previous  personal  suffering 
of  the  testator,  would  also  be  maintainable  by  the  executor  or 
administrator.  All  injuries  affecting  the  life  or  health  of  the 
deceased,  all  such  as  arise  out  of  the  unskillfulness  of  medi- 
cal practitioners,  the  imprisonment  of  the  party  brought  on  by 
the  negligence  of  his  attorney,  all  these  would  be  breaches  of 
the  implied  promise  by  the  persons  employed,  to  exhibit  a  pro- 
per portion  of  skill  and  attention.  We  are  not  aware,  how- 
ever, says  the  Chief  Justice,  of  any  attempt  on  the  part  of 
the  executor  or  administrator,  to  maintain  an  action  in  any 
such  case.  When  there  is  damage  done  to  the  personal  estate 
of  the  deceased,  that  involves  a  different  question. 

One  of  the  earliest  cases  reported,  bearing  on  this  subject,  is 
that  of  Higgins  v.  Batcher^  and  which  arose  in  the  time  of 
James  I,  about  the  year  1600.  (1  Brown.,  205 ;  1  Yel.,  89 ;  Noy, 
18  S.  G.,)  The  plaintiff  declared,  that  the  defendant  assaulted 
and  be  at,  &c.,  one  A.  his  wife,  such  a  day,  of  which  she  died 
such  a  day  following,  to  his  damage,  &c.,  and  it  was  moved 
by  Foster  Serjeant,  that  the  declaration  was  not  good,  because 
it  was  brought  by  the  plaintiff  for  beating  his  wife,  and  that 
being  a  personal  tort  to  the  wife,  is  now  dead  with  the  wife ; 
and  if  the  wife  had  been  alive,  he  could  not  without  his  wife 
have  this  action  for  damages,  which  shall  be  given  to  the  vrife 
for  the  tort  offered  to  her  body,  guodfmt  concesaumJ^ 

In  Baker  v.  Bolton  (1  Camp.,  N.  R,  493X  the  plaintiff  declared 
that  he  and  his  wife  were  riding  on  the  top  of  a  stage-coach, 
when  it  was  overturned,  whereby  he  was  much  bruised  and 
his  wife  was  so  severely  hurt  that  she  died  about  a  month  after 
in  the  hospital.  The  declaration,  beside  otiier  special  damage, 
stated  that,  by  means  of  the  premises,  the  plaintiff  had  wholly 
lost  and  been  deprived  of  the  comfort,  fellowship  and  assistance 
of  his  said  wife,  and  had  from  thence  hitherto  suffered  and 
undergone  great  grief,  vexation  and  anguish  of  mind.  It 
appeared. that  the  wife  of  the  plaintiff  had  been  of  great  use  to 
him,  in  conducting  his  business.  Lord  Ellenborough  told 
the  jury  that  they  could  only  take  into  consideration  tiie  bruises 
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Berkshire  Railroad  (Jompany  (id.,  480),  Chief  Justice  Shaw 
says :  "  It  is  perfectly  well  settled,  as  a  rede  of  the  common 
law,  that  all  rights  of  action  for  injury  to  the  person  die  with 
the  person ;  and  it  follows,  therefore,  if  either  the  plaintiflF  or 
defendant  should  die  before  judgment,  any  existing  action 
brought  to  recover  such  damage  must  abate ;  and  if  none  had 
been  brought  by  the  party  injured,  none  could  be  commenced 
by  his  personal  representative.  It  was  the  obvious  purpose 
of  the  statute  to  reverse  this  rule  of  law,  to  provide  thai  the 
right  of  action  should  survive^  as  in  cases  of  damage  to  pro- 
perty, and,  of  course,  be  liable  to  be  prosecuted  by  or  against 
an  executor."  In  Safford  v.  Brew  (8  Duer,  637),  Hofpmak,  J., 
says:  "In  the  first  place,  it  is  to  be  noticed  that,  by  the  rules 
of  the  common  law,  before  the  statute,  no  action  could  be 
maintained  by  personal  representatives  of  a  deceased  person 
for  loss  or  damage  resulting  from  his  death."  Tt  is  unnecessary 
to  refer  in  detail  to  the  many  cases  scattered  through  the  books 
sanctioning  this  doctrine.  There  is  one  other,  in  this  court, 
which  ought  not  to  be  omitted.  It  is  that  of  Quin  v.  Moore 
(15  N.  Y.,  482),  in  which  Comstock,  J.,  delivering  the  opinion 
of  the  court,  says :  "  For  example,  in  the  present  case,  James 
Kernes  was  a  minor ;  his  mother  was,  by  law,  entitled  to  his 
services  until  he  became  of  age :  of  these  she  was  deprived  by 
the  wrongful  or  negligent  act  of  the  defendants,  which  destroyed 
his  life.  The  common  law  gave  no  action  for  this  injury.  The 
statute,  possibly  with  greater  justice,  declares  a  diflferent  prin- 
ciple, and  holds  the  wrongdoer  liable  to  make  compensation." 
(See,  also,  Vandet;enter  v.  N.  Y.  <k  N.  H.  R.  R.  Go.,  27  Barb.,  244, 
and  cases  there  cited ;  Oreen  v.  Hudson  River  R.  R.  Co.,  28  id., 
9;  Orowley  v.  Panama  R.  R.  Co.,  80  id.,  99.)  These  authori- 
ties conclusively  settle  the  question  that,  where  injuries  are 
inflicted  causing  the  death  of  the  person,  all  right  of  action  for 
such  injuries  dies  with  the  person  upon  whom  they  are  inflicted. 
The  exceptions  are,  that  a  husband  may  maintain  a  civil  action 
for  an  injury  to  the  wife,  so  &r  as  medical  service  and  funeral 
expenses  were  incurred,  or  a  parent  for  the  loss  of  a  child's  ser- 
vice up  to  the  time  of  its  death ;  but  not  for  the  loss  of*  life. 
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in  another  State  than  this,  where  no  statute  like  ours  was  in 
force,  he  would  have  to  maintain  and  establish  that  the  statute 
of  this  State  must  be  recognized  and  enforced  in  the  forum 
which  he  had  sought  Suppose  a  similar  transaction  to  this 
had  taken  place  in  England,  and  the  person  on  whom  the  duty 
safely  to  transport,  rested,  had  resided  there  after  the  passage 
of  the  act  of  9  and  10  Victoria,  and  a  similar  accident  had 
happened,  and  the  administrator  had  sought  his  remedy  in  the 
the  courts  of  this  State  happening  to  find  the  party  liable 
under  this  statute  within  this  State,  can  it  be  seriously  main- 
tained  that  by  virtue  of  the  act  of  9  and  10  Victoria,  he  could 
recover  here?  I  suppose  clearly  not;  and  these  illustrations 
show  that  the  plaintiff  cannot,  in  this  action,  recover  by  virtue 
of  our  statute,  for  injuries  which  occurred  to  his  intestate, 
happening  where  that  statute  had  no  force.  It  is  unnecessary 
to  add,  that  a  statute  of  a  State  of  this  Union  has  no  extra 
territorial  effect  And  while  aU  transactions  occurring  here, 
or  liabilities  for  acts  done  here,  are  to  be  affected  and  governed 
by  our  local  law,  no  such  result  follows  transactions  occurring 
in  a  different  State  or  territory  where  those  laws  are  unknown, 
where  they  are  entirely  inoperative,  and  where  different  rules 
applicable  to  the  subject-matter  may  prevail.  Warley  v.  Ofe>- 
cinncUi,  Hamilton  and  Dayton  BaUroad  Oompany  (1  Handy's 
R,  481),  OampbeU  v.  Bogers  (2  id.),  Ashley  v.  White,  (2  Smith 
Leading  Oases,  131,  note),  sustain  the  principle,  that  an  action 
arising  under  a  similar  statute  cannot  be  maintained  where  no 
such  statute  was  in  force  in  the  State  or  territory  where  the 
injury  was  inflicted.  In  our  own  State  there  have  been  several 
decisions  on  this  precise  point  {Vandeventer  y.  N.  Y,  A  N.  H. 
R.  B.  Oo.,  27  Barb.,  244 ;  Whitfxn^d  v.  The  Panama  B.  B,  Oo. 
8  Duer,  67 ;  Orowley  v.  Panama  B.  R  Oo.,  80  Barb.,  99 ;  Beach 
V.  Bay  State  Oo.,  16  How.,  1 ;  S.  0.,  80  Barb.,  488.)  The 
cases  in  27  Barbour  and  16  Howard  are  special  term  decisions, 
the  others  were  made  at  general  terms.  In  the  case  in  8  Duer, 
the  question  is  very  elaborately  discussed  by  Mr.  Justice 
Woodruff.  The  reasoning  of  this  very  able  opinion  is,  in 
my  judgment,  eminently  sound  and  conclusive.  The  learned 
Smtth.— Vol.  IX.  61 
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civilized  world,  as  valid  laws,  so  fiur  as  to  give  a  right  of  action 
whenever  jurisdiction  of  the  person  could  be  obtained.  An 
act  of  the  legislature  of  this  State  would  thus  practically  be- 
come universal  public  law.  I  think  this  cannot  be  the  intent 
or  force  of  these  acts.  They  are  purely  local,  and  limited  to 
the  sovereignty  and  domain  of  the  State,  and  only  apply 
where  the  subject-matter  of  the  action  arose  within  this  Stata" 
In  Beach  v.  Bay  State  Company  (30  Barb.,  483),  the  general 
term  in  the  first  district  had  under  consideration  the  question 
presented  for  our  determination  in  this  case.  It  arrived  at  the 
conclusion  that  the  action  given  by  the  statutes  of  1847  and 
1849  could  not  be  maintained  where  the  injuries  were  inflicted 
without  this  Stata  Sutherland,  J.,  says:  "There  is 
nothing  in  the  acts  of  1847  and  1849  which  shows  that  they 
were  intended  to  protect  the  lives  of  its  citizens  while  out  of 
the  State;  —  nothing  to  show  that  they  were  intended  to 
extend  to  acts,  neglects  or  defaults,  committed  or  suffered  in 
another  State.  It  must  be  presumed,  I  think,  as  the  result 
of  the  general  principle  of  the  territorial  limit  of  political 
jurisdiction,  and  of  the  force  of  laws,  before  adverted  to,  that 
these  statutes  were  intended  to  regulate  the  conduct  of  corpo- 
rations, their  agents,  engineers,  &c.,  and  of  other  persons, 
whilst  operating  or  being  in  this  State  only.  K  a  citizen  of 
this  State  leaves  it  and  goes  into  another  State,  he  is  left  to 
the  protection  of  the  law  of  the  latter  State."  ^.^ 

Again  it  is  to  be  observed,  that  the  third  section  of  the  act 
of  1849  is  highly  penal.  It  denounces  as  a  crime  and  punishes 
by  imprisonment  and  fine,  the  same  wrongful  acts,  neglects  or 
defaults,  for  which  an  action  is  given  by  the  first  section.  Can 
it  be  for  a  moment  argued  that  the  servants  of  the  defendants 
could  be  indicted  and  punished  in  this  State  for  the  wrongful 
act,  neglect  or  defeult,  by  which  the  plaintiff's  intestate  lost 
his  life  ?  Criminal  actions  and  proceedings  are  strictly  local, 
and  to  subject  an  offender  to  punishment  the  crime  must  be 
committed  within  the  limits  of  the  sovereignty  seeking  to 
punish  the  offense.  This  view  of  the  subject  furnishes,  in  my 
judgment,  a  conclusive  answer  to  the  claim,  that  the  party 
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indemnity  which  he  has  received  will  be  subject,  like  any 
other  estate  which  belonged  to  him,  to  distribution  according 
to  law.  But  if  he  dies  without  receiving  such  indemnity,  or 
recovering  a  judgment  therefor,  the  common  law  has  provided 
no  successor  to  the  right ;  and  the  compensation  due  to  the 
injured  party  in  his  lifetime  becomes  lost  to  his  estate.  This 
being  manifestly  unjust,  the  legislative  power  has  intervened 
in  many  of  the  States,  and  in  the  parent  country,  to  correct 
the  evil.  Legislation  of  this  kind,  although  suggested  by  the 
exposures  and  accidents  attending  the  new  modes  of  travel 
which  I  have  mentioned,  is,  nevertheless,  general  in  its  appli- 
cation, and  is  founded  in  a  principle  of  universal  justice. 

But  this  legislation,  with  us,  however  it  may  be  elsewhere, 
is  remedial,  and  not  creative.  It  adds  no  new  definition  to  the 
category  of  actionable  injuries,  but  it  provides  that  immunity 
to  the  offender  shall  no  longer  be  the  consequence  of  the  death 
of  him  who  is  injured,  if  such  death  be  occasioned  by  the 
wrongful  act  or  neglect.  No  new  cause  of  action  is  created  by 
the  legislature ;  but  the  cause  which,  by  the  rules  of  the  com- 
mon law,  has  become  lapsed  or  lost  by  the  decease  of  the  person 
to  whom  it  belonged,  is  continued  and  devolved  upon  his 
administrator,  who  takes  it  by  representation,  as  he  takes  other 
personal  estate  and  rights  of  the  decedent 

This  is  the  conclusion  suggested  by  a  view  of  the  evil  or 
injustice  which  required  a  remedy ;  and  it  is  fortified  by  the 
terras  of  the  legislative  act  under  which  this  action  was  brought 
(Laws  of  1847,  p.  575,  ch.  450.)  That  statute  declares,  in  its 
first  section,  that,  "  whenever  the  death  of  a  person  shall  be 
caused  by  the  wrongftil  act,  &c.,  and  the  act,  &&,  is  such  as 
would  (if  death  had  not  ensued)  have  entitled  the  party  injured 
to  maintain  an  action  and  recover  damages  in  respect  thereof 
then,  and  in  every  such  case,  the  person  who,  or  the  corpora- 
tion which,  would  have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwiihstandiny  the 
death  of  the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law  to  a 
felony."     This  language  plainly  points  to  the  wrongful  act  or 
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tioQ,  like  other  rights,  upon  his  representative.  This  is  the 
theory  of  the  statate,  unless  its  language  is  strangely  chosen 
to  express  the  purpose  intended 

It  is  said,  however,  that  according  to  the  2d  section,  dama- 
ges pay  be  given  by  the  jury  with  reference  to  the  pecuniary 
loss  to  the  wife  and  next  of  kin,  resulting  from  the  death  of 
the  injured  person.  This  \a  true,  but  it  has  no  tendency  to 
show  that  the  death  is  the  original  cause  of  the  suit.  The 
death  is  the  consequence  of  the  wrong,  and  like  any  other 
consequence  it  may  have  a  just  bearing  upon  the  question  of 
damages.  In  the  contemplation  of  the  statute,  the  life  of  the 
person  wronged  has  a  greater  or  less  value  to  his  estate,  and 
if  his  life  be  taken  away,  the  amount  of  the  loss  from  that 
cause  is  one  of  the  items,  and  if  the  death  be  sudden  it  may 
be  the  chief  or  only  item  to  be  considered  in  adjusting  the 
compensation. 

The  true  point  of  inquiry  is,  whether  a  wrong  of  this  nature 
resulting  in  death  affords  more  than  a  single  cause  of  action. 
If  it  does  not  then  the  proposition  becomes  too  plain  for  argu- 
ment, that  the  right  is  wholly  vested  in  the  injured  party  until 
he  dies,  whether  he  survives  the  casualty  a  moment  or  a 
month ;  and  consequently  he  may  deal  with  such  right  in  any 
manner  he  pleases. 

Now,  to  affirm  that,  in  cases  of  this  nature,  two  causes  of 
suit  arise,  one  in  favor  of  the  decedent  in  his  lifetime,  the  other 
founded  on  his  death,  is  to  depart  from  the  plainest  legal 
analogies.  An  assault  and  battery  resulting  in  death,  is  a  case 
precisely  within  the  statute,  and  we  may  take  it  as  an  illustra- 
tion. The  injured  plaintiff  bringing  his  action  at  the  common 
law,  must  recover  entire  damages  because  the  tort  is  single  and 
indivisible.  After  one  trial  and  recovery  no  new  develop- 
ment of  injury  or  damage  will  justify  another  suit  So  *if 
one  satisfaction  is  received,  another  cannot  be  claimed  on  the 
ground  that  new  consequential  results  of  the  wrong  have  ap- 
peared, which  were  unknown  at  the  time  when  the  satisfaction 
was  accepted.  The  principle  is  well  illustrated  in  an  early 
reported  case,  where  a  piece  of  the  plaintiff  ^s  skull  came  out, 
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to  or  recovered  by  him,  those  entitled  in  succession  after  his 
death  would  take  the  benefit  But,  not  being  paid  or  recovered, 
they  are  forever  lost,  if  the  proposition  contended  for  in  this 
case  is  sound.  That  proposition  is,  that  the  action  of  the 
representative  in  such  cases  is  founded  on  the  death  as  a  cause 
of  suit,  distinct  from  the  compensation  which  the  injured 
person  has  a  right  in  his  lifetime  to  claim.  But  the  statute 
says  that  the  damages  may  be  recovered,  not  for  the  death, 
but  ^^notwithstanding  the  deathy  The  legislatare  thought  it 
unjust  that  the  wrongdoer  should  allege  that  the  injury  inflicted 
by  him  was  fatal,  in  other  words  the  highest  possible  aggrava* 
tion  of  the  wrong,  in  bar  of  the  claim  for  damages.  They, 
therefore,  changed  the  rule  of  the  common  law  by  providing 
that  the  damages  should  go  to  the  representative  for  the  benefit 
of  the  wife  and  next  of  kin.  My  conclusion  is,  that  the  claim 
of  the  decedent,  in  his  lifetime,  under  the  statute  always  vests 
in  the  representative.  Some  remarks  of  mine  in  Quin  v.  Moore 
(15  N.  Y.,  485),  may  be  in  opposition  to  this  view.  But  they 
were  unnecessary  to  the  decision  of  that  case,  and  were  not 
well  considered. 

It  may  be  urged  that  the  party,  while  living,  can  never 
recover  a  compensation  for  his  own  death  by  a  verdict  rendered 
in  his  lifetime.  In  mere  words,  this  is  a  plausible  statement. 
But,  in  a  legal  point  of  view,  the  difficulty  does  not  exist* 
Every  suit  to  recover  damages  is  brought,  in  a  just  sense, 
for  the  benefit  of  the  plaintiff's  estate.  On  the  trial  of  an 
action  for  a  personal  injury,  it  may  appear  that  death  must 
afterwards  ensue  as  the  result  of  the  wrong.  Medical  science 
may  easily  demonstrate  the  fact.  Or,  it  may  appear  to  be 
doubtful  whether  the  plaintiff  will  be  a  helpless  cripple  while 
he  lives,  and  die  in  the  course  of  nature ;  or  whether  he  must 
die  from  his  injuries  within  a  few  daya  Upon  a  doubt  of  that 
kind,  would  it  be  proper  to  instruct  a  jury  to  mitigate  the 
damages  in  case  they  believed  that  death  must  ensue  ?  Plainly 
this  cannot  be  so.  It  was  never  heard  that  an  assault  and 
battery,  or  other  tort  to  the  person,  was  of  less  consequence  in 
the  eye  of  the  law  because  it  is  attended  with  such  force  and 
Smtth.— Vol.  IX.  62 
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of  action :  that  being  established,  all  the  circumstances  attend- 
ing and  resulting  from  the  wrong  would  enter  into  the  measure 
of  damages ;  and  where  there  is  but  one  cause  of  action  in  the 
lifetime  of  the  party,  I  think  that  the  action  by  his  represen 
tative  is  not  only  for  the  same  wrong,  but  that  the  damages 
to  be  recovered  are  determined  according  to  the  same  principles 
and  facts.  Such  a  wrong,  therefore,  admits  of  but  one  satisjGfic 
tion,  which  was  had  in  the  present  case  before  the  suit  was 
brought 

HoYT,  J.,  also  dissented. 

Judgment  affirmed* 


Dagal  v.  Simmons  et  al 

An  answer  is  sufficient  to  set  up  the  defence  of  usury  to  an  action  on  a 
promissory  note  where  it  states  an  agreement,  upon  the  application  for 
a  loan,  to  give  more  than  legal  interest,  and  that  the  lender  deducted 
from  the  amount  for  which,  with  interest,  the  note  was  made  "  about 
enough,  as  he  said,  to  buy  a  barrel  of  flour,  which  amount,  as  the  defend- 
ants believe,  was  seven  or  eight  dollars." 

The  case  of  Manning  v.  7)fJer  (21  N.  Y.,  567),  considered  and  distinguished. 

Appeal  from  the  Supreme  Court  The  judgment  at  special 
term  was  against  the  defendants  on  account  of  the  firivolous* 
ness  of  their  answer,  and  this  was  affirmed  at  general  term  in 
the  third  district  The  defendants  appealed  to  this  court 
The  complaint  counted  on  a  joint  and  several  promissory  note 
made  by  the  defendants  for  the  payment  of  $175,  with  inte- 
rest, six  months  from  its  date,  December  5th,  1855.  The 
defendants  put  in  a  joint  answer,  in  which  they  averred  that 
Simmons,  being  desirous  of  obtaining  a  loan  of  money,  autho- 
rized the  defendant  Wooster  to  procure  the  same  for  him. 
"  And  the  defendant  Simmons,  upon  information  and  belief 
further  says,  that  Wooster  accordingly  applied  to  the  plaintiff 
for  a  loan."    It  then  states  in  substance  as  follows : 
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That  the  plaintifif  said  he  must  have  more  than  legal  interest ; 
that  Wooster  then  agreed  to  give  him  more  than  legal  interest ; 
that  the  defendants  then  procured  of  the  jdaintiff  $70,  and 
gave  him  their  note  therefor,  the  plainti£f  then  saying  that,  in 
a  short  time,  he  would  let  them  have  more  money.  That  in 
pursuance  of  this  agreement,  on  the  6th  of  December,  1866, 
the  defendant  Sinamons  received  of  the  plaintiff  the  former 
note  of  about  $70,  and  bank  bills  and  silver,  sufficient  to  make 
together  $176,  the  plaintiff  taking  therefrom  about  enough, 
as  he  said,  to  get  him  a  barrel  of  flour,  which  amount  the  de- 
fendants believe  was  about  seven  or  eight  dollars.  And  the 
defendants  then  gave  to  plaintiff  their  note  for  $175  with  inte- 
rest 

"  A^d  the  defendants  further  say,  that  said  money  was  let 
as  above-mentioned,  and  for  more  than  the  legal  interest  of 
seven  per  cent  per  annum,  contrary  to  the  statute,  and  the 
defendants  charge  and  daim  that  said  note  in  the  complaint 
mentioned  is  usurious  and  void.''  The  answer  was  verified 
by  both  defendants  as  true  of  theii  own  knowledge,  except  as 
to  such  matters  as  were  therein  stated  on  information  and 
belief,  and  as  to  such  matters  they  affirmed  their  belief  of  its 
truth. 

The  cause  was  submitted  on  printed  arguments 

Clarence  Bud,  for  the  appellants. 
JR.  A.  ParmenteTj  for  the  respondent 

By  thb  Coubt — Lott,  J.  The  answer  does  not  allege  the 
&cts  and  circumstances  set  up  as  a  defence  with  such  precision 
and  certainty  as  ought  to  characterize  a  proper  pleading;  but 
the  defects  relate  to  the  form,  and  not  to  the  substance,  of  the 
allegations  contained  therein. 

It  avers  that  the  note  in  question  was  given  on  a  loan  of 
$176  by  the  plaintiff  to  Simmons,  one  of  the  defendants,  upon 
an  agreement  that  more  than  legal  interest  should  be  allowed 
therefor,  contrary  to  the  statute,  and  that,  in  pursuance  of  such 
agreement,  the  excess  was  deducted  from  the  amount  borrowed 
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The  precise  amount  of  such  excess  is  not  stated,  it  being  alleged 
that  the  plaintiff  took  *'  about  enough,  as  he  said,  to  get  him  a 
barrel  of  flour,  which  amount  defendant  believes  was  about 
seven  or  eight  dollars  f  and  then  it  is  stated  that  the  note  was 
given  for  the  entire  amount  of  the  loan,  and  it  is  payable,  with 
interest,  in  six  months  fix>m  its  date.  These  allegations,  as  I 
understand  the  answer,  are  made  by  both  of  the  defendants, 
although  the  defendant  Simmons  makes  the  statement  as  to  the 
particulars  of  the  n^otiation  for  the  loan  on  information  and 
belief  merely.  This  was  carried  on  by  his  co-defendant  Woos- 
ter  for  him,  and  not  by  himself  personally.  He  consequently 
could  not  answer  in  respect  to  it  as  of  his  personal  knowledge. 
The  answer  commences  with  an  averment  by  both  of  the 
defendants  "  that  the  note  was  given  under  the  following  cir 
cumstances,"  which  are  then  detailed  (the  defendant  Simmons, 
as  before  stated,  answering  on  information  and  belief  as  to 
these),  and  concludes  with  the  fiirther  averment  by  both  of 
them,  "that  the  cause  of  action  mentioned  in  the  complaint  in 
this  action  arose  out  of  the  above-mentioned  loanj'^  and  with 
the  charge  and  claim  that  said  note  is  usurious  and  void. 

The  &cts  and  circumstances  stated  appear  to  me  clearly  suf- 
ficient to  constitute  usury. 

The  substance  of  the  answer  is,  that  the  plaintiff  received, 
in  pursuance  of  an  agreement  to  take  more  than  lawful  inte* 
rest,  contrary  to  the  statute,  seven  or  eight  dollars  of  such 
excess  for  tilie  loan  of  the  sum  of  $175  for  the  terra  of  six 
months  by  the  plaintiff  to  the  defendant  Simmons,  and  that 
the  note  in  question  was  given  to  secure  the  sum  loaned,  with 
legal  interest  thereon.  K  more  particularity  was  required  as 
to  the  amount  of  such  excess,  implication  should  have  been 
made,  under  section  160  of  the  C5ode,  to  have  the  answer  made 
more  definite  and  certain  by  amendment  {Prindle  v.  OzrutherSj 
16  N.  Y.,  425.)  It,  however,  contained  a  substantial  defence 
as  stated,  and,  on  the  trial,  a  variance  as  to  the  amount  of 
interest  would  not  have  been  material  in  the  absence  of  proof 
that  the  plaintiff  was  misled.  {Oailin  v.  Ounier^  1  Kern.,  868.) 
It  was  settled  by  this  case  that  the  same  rule  is  to  be  applied 
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answer,  not  unlike  that  in  the  present  case,  firivolous.  This 
answer  does  not  at  all  come  up  to  the  rule  laid  down  in  the 
dissenting  opinion  in  that  case.  It  was  there  said  "the  cases 
are  numerous  and  decisive,  which  hold  that  the  terms  of  the 
usurious  contract  should  be  stated,  so  that  it  shall  appear  what 
rate  or  amount  of  interest  was  taken  or  accrued,  and  on  what 
sum  and  for  what  time."  The  answer  in  this  case  is  singu- 
larly defective  and  obscure,  and  its  uncertainty  and  ambiguity, 
create  a  strong  suspicion  that  the  defence  suggested  is  sham, 
and  has  no  foundation.  If  a  usurious  agreement  had  been 
made,  and  consummated  by  the  taking  of  unlawful  interest, 
it  could  have  been  clearly  stated,  and  as  the  answer  was  to 
be  upon  oath,  it  must  necessarily  have  been  truly  stated.  I 
think  if  these  defendants  had  in  truth  any  such  defence,  they 
would  have  spread  it  upon  the  record,  and  verified  it  by  their 
oath.  Their  omission  to  do  so,  and  the  bungling  attempt  to 
indicate  one  in  the  most  ambiguous  and  indefinite  way,  lead 
my  mind  to  the  conclusion,  that  none  such  in  &ct  existed.  The 
judgment  of  the  special  term  upon  this  answer  was  right,  and 
the  judgment  appealed  from  should  be  afGirmed. 

Jambs  J.,  also  dissented. 

Judgment  reversed,  and  a  trial  ordered* 
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The  words  "  for  value  received  "  in  a  guaranty  of  a  promissory  note,  are  a 
Buffident  expression  of  the  consideration  within  the  statute  of  frauds. 

Appeal  from  the  Supreme  Court.  The  complaint  averred 
the  making  and  delivery  by  Markel  and  Schott  of  their  pro- 
missory note  for  $175,  payable  to  one  Stephen  M.  Cook,  or 
holder,  three  months  from  February  26, 1857 :  that  on  the  16th 
March,  1857,  the  defendant,  Silas  A.  Cook,  who  was  then  the 
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of  the  note  referred  to.  The  motioQ  for  the  nonsuit  was  denied, 
and  the  plaintiiF  had  a  verdict  Upon  a  writ  of  error  to  the 
Supreme  Court,  Cowkn,  J.,  in  delivering  the  opinion  of  the 
court  says,  in  reference  to  this  point,  "upon  the  merits,  the 
objection  that  no  consideration  is  expressed  in  the  guaranty 
is  not  founded  in  fiict.  The  words  *  for  value  received '  are 
a  sufficient  expression." 

The  same  point  was  expressly  passed  upon  by  the  Supreme 
Court  in  Douglass  v.  Howland  (24  "Wend.,  85,)  the  court  hold- 
ing that  the  words  "  for  value  received "  are  a  sufficient  ex- 
pression of  the  consideration  within  the  meaning  of  the  statute. 
A.  lik^  ruling  was  made  by  the  Supreme  Court  of  the  eighth 
judicial  district  in  Cooper  v.  Dederick  (22  Bark,  516),  Lapham 
y.  Burrett  (1  Vt.  E.,  247),  Whitiey  v.  Steams  (16  Me.  R,  394.) 
In  Brewster  y.  Siknce  (4  Seld.,  207),  a  distinct  intimation  was 
given  by  the  learned  judge,  who  delivered  the  opinion  of  tbia 
court,  that  the  words  "  for  value  received,"  if  contained  in  the 
guaranty,  would  have  been  a  sufficient  expression  of  the  con- 
sideration, and  would  have  saved  it  from  the  condemnation  it 
received.  "We  are  all  of  the  opinion  in  this  case  that  the 
consideration  is  expressed  in  the  guaranty,  and  that  the  words 
"for  value  received"  adequately  and  sufficiently  express  it 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  the  judges  concurred.  Most  of  them  were  moreover  in- 
clined to  the  opinion  that  the  case  was  not  within  the  statute  of 
frauds;  on  the  ground  that  the  defendant  was  to  be  taken  as 
having  executed  the  guarantee^upon  the  transfer  of  the  note 
for  value  received  of  the  plaintiff— ^  new  and  distinct  conside- 
ration, independent  of  the  debt  of  the  makers  of  the  note,  and 
moving  between  the  parties  to  the  new  promise.  This  point 
however  was  not  passed  upon. 

Judgment  affirmed. 
Smtth.— Vol.  IX  65 
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course  of  the  boundary  carried  the  plaintiffs  to  the  centre  of 
the  creek,  or  only  to  the  bank.  Upon  this  point  the  judge, 
under  exception  by  the  plaintiflfe,  charged  the  jury  that  the 
plaintife,  by  virtue  of  the  conveyance,  owned  to  the  north 
bank  of  the  creek  and  not  to  the  centre.  The  jury  rendered 
a  verdict  for  the  plaintiff  for  so  much  of  the  premises  claimed 
as  lies  north  of  the  top  of  the  slope  of  the  north  bank.  Both 
parties  made  bills  of  exception.  The  defendant  declined  to 
appear  upon  the  argument  before  the  Supreme  Court  at  general 
term,  designing  that  a  new  trial  should  be  ordered  by  'lefault, 
so  that  nothing  should  be  determined  as  to  the  law  of  the  case. 
The  Supreme  Court,  however,  upon  the  application  of  the 
plaintiff  took  the  exceptions  for  actual  consideration;  and 
after  deliberating  thereupon,  denied  a  new  trial  to  either  party, 
and  affirmed  the  judgment.  The  plaintiff  appealed  to  this 
court 

John  K,  Porter^  for  the  appellants. 

Marcus  Sackett,  for  the  respondent. 

CoMSTOCK,  Ch.  J.  We  do  not  entertain  any  serious  doubt 
upon  the  question  presented  in  this  case.  The  rule  of  construc- 
tion contended  for  by  the  plaintiflfe  has  often  been  considered 
by  the  courts,  and  has  become  well  settled.  In  the  case  of 
Child  Y.  Starr  (4  Hill,  369),  it  was  held  that  a  boundary  line 
running  eastwardly  to  the  Genesee  river,  thence  northwardly 
along  the  shore  of  the  river,  conveyed  no  part  of  the  bed  of 
the  stream,  and  that  the  grantee  took  only  to  low  water  mark. 
But  the  controlling  words  were,  "  along  the  shore  of  the  river ;" 
and  upon  the  force  of  those  words  alone  the  judgment  of  the 
Supreme  Court,  which  had  been  the  other  way,  was  reversed 
in  the  Court  of  Errors  by  a  single  vote.  Chancellor  Wal- 
worth, who  gave  the  leading  opinion,  said :  "  Eunning  to  a 
monument  standing  on  the  bank,  and  fix)m  thence  running  by 
the  river  or  along  the  river,  &c.,  does  not  restrict  the  grant  to 
the  bank  of  the  stream,  for  the  monuments  in  such  cases  are 
only  referred  to  as  giving  the  directions  of  the  lines  to  the  river ^ 
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intention  of  parties  will  be  oontinuallj  violated,  and  litigation 
become  interminable." 

The  boundary  in  question  has  one  peculiarity  which  may 
deserve  a  moment's  attention.    The  point  of  commencement  is 
on  the  north  bank  of  the  creek.    The  courses  being  irregular, 
and  the  stream  a  winding  one,  the  former  cross  the  latter  three 
times  before  reaching  the  last  course  but  one,  and  that  course 
and  distance  are  carried  across  the  fourth  time ;  thus  returning 
to  the  north  bank  at  a  post,  from  which  the  last  line  is  drawn 
to  the  place  of  beginning.    It  is  claimed  that,  by  thus  recross- 
ing  the  stream  to  a  monument  in  order  to  rear.h  the  same  bank 
from  which  the  description  began,  the  whole  bed  of  the  river 
is  necessarily  excluded.    But  we  think  there  is  nothing  in  this 
peculiarity  to  take  the  case  out  of  the  general  rule.    Both  at 
the  first  and  the  last  points  in  the  description,  monuments  were 
necessary  in  order  to  mark  the  places  of  intersection  with  the 
stream.    Such  monuments  are  never  located,  in  fact  or  in 
description,  in  the  channel  of  a  river ;  and,  in  order  to  avoid 
apparent  incongruity  in  a  boundary  like  the  one  in  question, 
they  must  both  be  placed  on  the  same  shore.     If  the  last  monu- 
ment, or  point  of  intersection,  had  been  placed  on  the  south 
shore,  and  from  thence  the  line  had  proceeded  along  the  shore 
or  the  river,  the  paper  lines  would  have  been  incomplete  with- 
out another  crossing  of  the  stream  to  the  place  of  beginning 
on  the  north  side.     If  such  had  been  the  description,  the 
crossing  line  included,  it  might  have  justified  a  strong  inference 
that  the  whole  bed  of  the  river  was  intended  to  be  embraced. 
The  most  obvious  mode,  therefore,  of  indicating  the  river,  that 
is  to  say,  the  centre,  as  the  dividing  line,  was  to  draw  the  last 
course  but  one  to  the  same  bank  on  which  the  first  monument 
stood;  and  it  does  not  seem  to  us  material  whether  the  stream 
had  not  been  previously  crossed  at  all,  or  whether  the  bank 
was  reached  by  recrossing  it  on  a  return  course.    The  presumed 
intention  of  the  parties,  and,  therefore,  the  construction  of  the 
boundary,  must,  we  think,  in  either  case,  be  the  same.     The 
land  in  question  on  this  appeal  lies  between  the  top  of  the 
bank  and  the  centre  of  the  river  on  the  last  line  and  course  in 
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of  household  furniture.  The  plaintiflf,  who  was  a  married  wo- 
man, made  her  husband  a  defendant  with  the  sheriff,  alleging 
the  furniture  to  belong  to  her  separate  estate.  Upon  the  trial 
these  facts  appeared:  In  December,  1855,  the  defendant,  Jacob 
Allen,  executed  a  chattel  mortgage  of  the  property  in  question 
to  his  daughter,  Mary  N.  Allen,  to  secure  $680.25,  therein 
stated  to  be  for  money  lent  by  her  to  him.  The  evidence 
tended  to  show  that  it  was  the  amoxmt  of  a  legacy  given  to 
Miss  Allen  while  a  minor  by  her  deceased  grandfather,  and 
which  had  been  received  and  kept  for  some  years  by  her  fether. 
The  plaintiff  produced  and  proved  a  promissory  note  made 
by  the  defendant,  Allen,  to  his  daughter,  Mary,  for  $500,  dated 
June,  1851,  which  was  claimed  to  have  been  given  for  sueh 
legacy.  There  was  no  change  of  possession  of  the  property 
mortgaged,  but  it  remained  in  the  *  house  of  Jacob  Allen, 
and  in  use  by  his  family.  In  March,  1856,  the  property 
was  sold  under  the  mortgage  at  the  house  of  Jacob  Allen, 
and  was  purchased  by  one  Lawrence,  a  nephew  of  the  plaintiff. 
He  removed  none  of  the  property,  but  immediately  after  the 
sale  he  took  his  aunt  into  the  parlor  and  pointing  out  to  her 
the  sofa,  chairs,  table  and  other  furniture  in  that  apartment, 
told  her  that  he  gave  her  that  property  and  all  the  rest  he  had 
purchased  that  day.  Some  of  it  was  in  other  rooms,  and  not 
in  sight  of  the  parties.  The  property  was  thereafter  used  in 
the  house  where  Mr.  Allen  and  his  wife,  the  plaintiff,  continued 
to  reside.  Lawrence,  at  the  time  of  his  purchase,  paid  only 
sufficient  money  to  cover  the  expenses  of  the  sale,  but  gave 
his  note  for  the  residue  of  the  price  to  Mary  N.  Allen,  the  mort- 
gagee, who  handed  to  her  mother,  the  plaintiff,  by  whom  it 
was  produced  at  the  trial,  being  past  due  and  unpaid. 

In  January,  1857,  the  sheriff  of  Washington  county  seized 
the  property  upon  an  execution  against  Jacob  Allen  on  a  judg- 
ment recovered  in  September,  1856 ;  upon  which  this  action 
was  commenced.  The  judge  nonsuited  the  plaintiff  on  the 
grounds  that  there  wa  no  sufficient  proof  of  consideration  for 
the  mortgage  to  Mary  Allen :  of  excuse  for  want  of  a  change 
of  possession  under  the  mortgage,  or  of  a  gift  from  Lawrence 
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enougli  in  it  to  take  care  of  you  a  spell."  He  went  away,  and 
returned  in  a  few  days,  and  occupied  the  room,  and  used  the 
trunk  and  dothes  as  usual,  until  be  died  a  short  time  there- 
after. The  woman  took  the  trunk  and  contents  after  his 
deathf  and  it  then  contained  a  pass-book  in  a  sayings  bank. 
Held,  to  be  a  valid  gift  of  the  book,  and  of  the  money  men- 
tioned therein  standing  to  his  credit  in  the  bank.  {Penfidi  y. 
Public  Administraior,  2  B.  D.  Smith  R,  805.) 

Much  more  was  done  in  the  case  under  consideration.  A 
considerable  portion  of  the  property  was  in  the  room  where 
the  parties  were;  it  was  pointed  out  to  the  donee  by  the  donor, 
who  said,  ''I  give  you  this  property,  and  all  I  have  bought  to- 
day," and  went  away,  and  left  it  at  the  absolute  control  of  the 
donee.  The  mere  fact  that  the  donee  and  her  husband  Jived 
together,  and  occupied  the  house  as  man  and  wife  cannot 
affect  the  question.  The  wife  may  now  own  personal  pro- 
perty, separate  from  the  control  of  her  husband,  and  the 
reducing  of  it  to  possession  by  him  does  not  divest  her  of  her 
property. 

Under  the  law,  as  it  now  stands,  where  the  wife  has  separate 
property,  which  is  kept  in  the  house  in  which  she  and  her 
husband  reside,  it  is  to  be  deemed  in  her  |X)8se86ion,  as  much 
as  the  property  of  the  husband  kept  therein  may  be  denned 
in  his  possession.  Assuming  therefore  that  Lawrence  obtained 
a  good  title  by  his  purchase,  whai  he  gave  it  to  the  plaintiff 
and  the  possession  was  continued  in  the  house  occupied  by 
her  and  her  husband,  it  is  to  be  deemed  her  possession. 
We  think  the  judge  at  the  circuit  was  wrong  in  holding,  as  a 
matter  of  law,  that  there  was  not  a  valid  gift  of  the  property 
to  the  plaintiff. 

The  questions  as  to  whether  or  not  there  was  sufficient 
proof  of  the  consideration  of  the  mortgage  to  Mary  N.  Allen, 
or  sufficient  proof  of  excuse  for  want  of  change  of  possession 
under  the  mortgage,  will  be  considered  together. 

The  mortgage  upon  its  feoe  acknowledged  an  indebtedness 
from  the  mortgagor  to  the  mortgagee,  of  $680.25,  and  was 
given  to  secure  the  payment  of  that  amount,  with  interest,  on 
Smith.— Vol.  DC  64 
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lent  by  reason  of  such  omission.  I  concede  that  the  failure 
of  the  mortgagee  to  take  possession  of  the  property ;  the  want 
of  proof  of  an  actual  valid  consideration  for  the  mortgage; 
the  fact  that  the  mortgagee  was  a  daughter  of  the  mortgagor ; 
the  relationship  of  the  purchaser  at  the  sale ;  the  fact  that  no 
considerable  portion  of  the  purchase-money  was  paid  at  the 
sale,  except  by  the  purchaser's  note,  which  is  still  unpaid; 
the  immediate  donation  of  the  property  by  him,  to  the  wife 
of  the  mortgagor,  and  the  continued  possession  thereof  by  her 
or  her  and  her  husband,  are  circumstances  proper  to  be  sub- 
mitted to  a  jury,  from  which  they  might  or  might  not  deter- 
mine that  the  mortgage  and  subsequent  sale  thereon,  the  pur- 
chase by  Lawrence,  and  donation  to  the  mortgagor's  wife, 
were  all  acts  done  with  intent  to  defraud,  or  hinder  and  delay 
the  creditors  of  the  mortgagor,  in  the  collection  of  their 
debts;  and  if  the  jury  had  so  found,  I  think  their  verdict 
would  have  been  conclusive.  But  this  shoidd  have  been  sub- 
mitted to  the  jury,  instead  of  being  determined  as  a  matter  of 
law  by  the  court 

The  fourth  proposition  on  which  the  complaint  was  dis- 
missed at  the  circuit,  was,  that  if  the  proof  of  the  gift  was 
sufficient,  the  possession  of  the  property  by  Allen  afterwards, 
made  the  property  his,  and  subject  to  execution  against  him. 
This  proposition  has  already  been  answered  in  the  assertion, 
that  if  Lawrence  acquired  a  valid  title  to  the  property,  and 
the  gift  to  the  plaintiff  be  valid,  the  subsequent  possession 
must  be  deemed  the  possession  of  the  plaintiff 

I  think  the  judgment  shoidd  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  the  event 

All  the  judges  concurring. 

Judgment  reversed,  and  new  trial  ordered. 


Ia  the  Hatter  of  the  HoUistur  Bank. 


haasted  in  the  pajmQnt  of  diyidendSy  all  the  pioperty  and 
assets  of  the  bank,  except  some  demands  in  process  of  collection^ 
— stated  to  be  mostly  in  suit  or  in  judgment — and  which  were 
the  same  that  he  had  by  the  order  of  the  court  refrained  from 
sellings  Of  these,  demands  to  the  amount  of  $34,000  were, 
in  the  receiver's  opinion,  probably  collectible,  and  the  re- 
mainder, to  the  amount  of  $149,000,  he  esteemed  doubtful. 
This  report  and  list  of  stockholders  were,  by  order  of  the 
court,  referred  to  a  referee  to  apportion  the  debts  and  liabilities 
of  the  bank  among  its  stockholders.  Upon  a  petition  of  the 
stockholders,  and  on  a  special  report  of  the  referee,  the  time 
for  the  apportionment  of  the  debts  was  extended  to  July,  1859, 
and  the  receiver  was  ordered  to  sell  at  auction  some  of  the 
demands  which  the  referee  had  reported  could  be  best  converted 
into  cash  in  that  mode,  and  to  make  a  further  dividend  of  the 
proceeds  of  such  sale.  Under  this  order  a  further  dividend 
was,  made  of  $24,375.68,  leaving  a  considerable  amount  of 
demands  uncollected  and  unsold.  On  the  13th  February, 
1860  (proceedings  for  the  apportionment  of  debts  having  been 
further  stayed  by  sundry  orders  of  the  court  till  1st  December, 
1859),  the  referee  made  his  general  report  and  apportion- 
ment The  exceptions  taken  to  the  report  by  several  stock- 
holders were  heard  at  special  term  on  the  2d  of  April,  1860, 
and  an  order  was  then  made  confirming  the  report  and  appor- 
tionment, and  judgment  was  entered  thereon  against  the  sev- 
eral stockholders  for  the  amount  apportioned  upon  them 
respectively.  Upon  appeal  by  several  stockholders,  the  court, 
at  general  term  in  the  eighth  district,  reversed  the  order  of  con- 
firmation, and  the  judgment  entered  thereon,  and  also  reversed 
the  order  directing  the  reference  and  all  the  proceedings  there- 
on.   The  receiver  appealed  to  this  court 

John  L.  TalcoUy  for  the  appellant 
Chauncey  Tucker  for  the  respondents. 

Selden,  J.     It  is  insisted  by  the  respondent's  oounsel  that 
no  appeal  lies  to  this  oourt  from  an  order  or  judgment  of  a 
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two  previous  sections  regulate  appeals  directly  fix)m  orders 
which  immediately  precede  the  order  of  reference ;  and  then 
follows  section  27,  which  provides,  that  no  appeal  shall  be 
taken  from  such  an  order.  The  grouping  of  these  sections 
shows,  that  they  all  relate  to  direct  appeals  from  the  orders  to 
which  they  respectively  refer.  If  it  had  been  intended  to  re- 
peal, in  respect  to  this  class  of  orders,  the  general  provision 
that,  upon  an  appeal  from  a  final  order  or  judgment,  all  pre- 
vious orders  may  be  reviewed,  it  is  fair  to  presume  that  dif- 
ferent and  more  appropriate  language  would  have  been  used. 
The  only  question  of  doubt,  therefore,  which  the  case  pre- 
sents is,  whether  the  judgment  of  the  Supreme  Court,  at 
general  term,  was  right. 

In  reversing  the  order  of  reference  made  at  special  term, 
that  court  proceeded  upon  the  authority  of  the  case  of  The 
Beciprodty  Bank  (22  N.  Y.,  9),  in  which  this  court  was  called 
upon  to  put  a  construction  upon  some  of  the  most  material 
provisions  of  the  act  of  1849.  This  act  is  not  free  from  obscu- 
rity ;  and  there  is  some  difficulty  in  so  interpreting  it  as  to 
harmonize  its  various  provisions.  Its  design,  however,  in  one 
respect,  is  entirely  clear.  It  was  not  intended  to  authorize  any 
proceeding  to  compel  payment  by  the  stockholders  until  all 
the  assets  of  the  bank,  readily  convertible  into  cash,  shall  have 
been  converted  and  the  avails  distributed  among  the  creditors. 
This  is  plainly  to  be  inferred  from  the  imperative  direction  to 
the  receiver  to  convert  the  securities  deposited  with  the  Comp- 
troller into  cash  "  with  the  least  possible  delay"  (§  12),  and 
from  the  power  given  him  to  sell  the  assets  at  auction,  with  a 
view  to  a  dividend ;  and  it  is  rendered  still  more  apparent  by 
the  clause  giving  to  the  receiver  ninety  days  in  which  to  make 
the  dividend,  and  authorizing  this  time  to  be  extended  ninety 
days  by  a  judge.  The  only  conceivable  motive  for  this  pro- 
vision for  extension  is  to  enable  the  receiver  to  convert  and 
apply  all  the  convertible  assets  before  calling  upon  the  stock- 
holders to  make  up  the  deficiency. 

It  is,  therefore,  obvious  that,. for  a  receiver  to  make  a  divi- 
dend among  the  creditors  and  proceed  against  the  stockholders, 


Ill  the  Matter  of  the  HoUister  Bank. 


no  drcumstanoes  can  proceedings  be  instituted  against  the 
stockholders  until  all  the  assets  in  the  hands  of  the  reoeiyer, 
not  in  litigation,  have  been  converted  into  money.  It  would 
be  difficult  to  reconcile  this  position  with  the  provisions  of  the 
act  The  receiver  is  absolutely  required,  by  section  12,  to 
declare  a  dividend  within  the  period  of  one  hundred  and  eighty 
days  from  the  time  of  his  appointment  He  cannot  sell  any 
of  the  demands  due  to  the  corporation  without  the  authority 
of  a  judge.  I^  therefore,  for  any  reasons,  the  judge,  when 
applied  to,  deems  it  inexpedient  to  sell,  and  withholds  the 
necessary  authority,  the  receiver  has  no  power  to  convert  into 
cash  such  demands  as  cannot  be  collected  within  the  one 
hundred  and  eighty  days.  These  provisions  are  irreoon 
cilable  with  the  position  that  the  whole  effects  must,  under  all 
circumstances,  be  converted  before  calling  upon  the  stock- 
holders. 

The  true  interpretation  of  the  act  seems  to  me  to  be  this : 
The  assets  of  the  bank  are  deemed  the  primary  fund  for  the 
payment  of  its  debts.  The  creditors,  however,  are  not  to  be 
"delayed  beyond  the  period  of  six  months,  for  the  purpose  of 
converting  these  assets,  before  proceeding  against  the  stock- 
holders. All  that  can  be  realized  in  that  time  by  collection, 
or  by  a  sale  to  which  no  reasonable  objection  exists,  is  first  to 
be  applied.  I^  however,  there  is  sufficient  reason  for  post- 
poning a  sale  of  any  portion  of  the  demands  due  to  the  bank, 
beyond  the  one  hundred  and  eighty  days,  the  creditors  are  not 
bound  to  wait  for  a  fatuie  sale,  but  a  dividend  must  be  made, 
and  the  stockholders  must  pay  the  deficiency  and  receive  the 
avails  of  the  remaining  assets* 

The  only  question  of  doubt  which  this  interpretation  leaves 
is,  whether  the  propriety  of  postponing  a  saJe,  beyond  the 
time  in  which  it  is  necessary  to  make  a  dividend,  is  left  entirely 
to  the  discretion  of  the  receiver,  or  whether  that  question  must 
be  referred  to  a  judge.  This  doubt  was  resolved  by  the  deci- 
sion in  the  case  of  The  Bedprodty  BarJc.  Before  a  receiver 
can  proceed  against  the  stockholders,  his  report  must  show, 
either  that  all  the  assets  not  in  litigation  have  been  converted 
SMrra.— Vol.  IX  65 
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In  the  present  case,  on  the  contrary,  the  proceedings  would 
seem  to  have  been  conducted  in  most  respects  in  view  of  such 
a  construction  of  the  statute,'  as  that  here  suggested.  I  am  in- 
clined however  to  think  that  the  making  of  the  first  dividend, 
which  is  to  lay  the  foundation  of  proceedings  against  the 
stockholders,  cannot  be  properly  delayed  beyond  the  one 
hundred  and  eighty  days.  The  authority  to  postpone,  con- 
ferred by  section  12,  being  specific,  and  applying  to  that  par- 
ticular act  of  the  receiver,  and  nothing  else,  I  scarcely  think 
the  provision  can  be  considered  as  nullified  by  the  subsequent 
general  provision  in  section  28,  authorizing  a  judge  to  post- 
pone some  of  the  proceedings  for  a  year.  But  within  the 
time  allowed  by  section  12,  I  see  no  objection  to  doing  as  was 
done  in  this  case,  viz.,  making  a  preliminary  distribution  of 
aay  funds  which  the  receiver  may  have  on  hand  in  advance 
of  the  formal  dividend  provided  for  by  that  section. 

In  respect  to  the  unconverted  assets,  the  receiver  seems  to 
have  proceeded  in  every  step  by  the  direction  of  a  judge.  Be- 
fore making  a  dividend,  which  was  to  charge  the  stockholders 
with  a  deficiency,  he  made  a  full  report,  setting  forth  by 
schedule  all  the  assets  and  describing  the  character  and  situa- 
tion of  such  as  remained  unconverted,  and  asked  for  an  order 
directing  an  "  immediate  sale  "  at  auction,  of  such  portions  as 
the  judge  should  deem  it  expedient  then  to  sell.  An  order 
was  obtained,  which  on  subsequent  application  was  modified 
from  time  to  time.  This  was  a  very  proper  proceeding,  and 
in  precise  accordance  with  the  construction  of  the  statute 
which  has  been  here  adopted,  except  that  all  this  should  have 
been  done  before  the  expiration  of  the  time  prescribed  in  sec- 
tion 12,  for  making  the  dividend.  The  delay,  however,  does 
not  affect  the  present  question.  The  final  report  of  the  re- 
ceiver shows,  that  before  the  dividend  was  actually  made,  aU 
the  assets,  not  in  litigation,  had  been  converted,  except  certain 
choses  in  action  which  he  had  refrained  from  selling  by  the 
order  of  the  judge.  The  receiver  could  do  no  more.  He 
was  bound  by  statute  to  make  the  dividend,  and  could  not 
sell  without  the  authority  of  a  justice  of  the  court.  Under  these 
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The  policy  recited  that  it  was  *'  in  considei^ation  of  the  sum 
of  ninety-seven  dollars  and  forty  cents  in  hand  paid  by  John 
0.  Ru^,  and  of  the  annual  premium  of  ninety-seven  dollars 
tod  forty  cemts  to  be  paid  on  ot  before  the  tenth  day  of  April 
in  every  year  during  the  continuance  of  this  policy."  It  also 
provided  that,  "  in  caise  the  said  John  C.  Buse  shall  not  pay 
the  sjiid  annual  premiums  on  or  before  the  several  days  herein- 
before metitioned  for  the  payment  thereof,  then  atid  in  every 
such  case  the  said  company  shall  not  be  liable  to  the  payment 
of  the  sum  insured  or  any  part  thereof;  and  this  policy  shall 
cease  and  determine." 

Upon  the  trial  it  was  proved  that  the  premium  for  the  second 
year,  which,  by  the  terms  of  the  policy,  became  due  April  10, 
1847,  was  not  then  paid.  Bugbee  died  April  18, 1847.  Within 
a  day  or  two  afterwards,  the  plaintiff  tendered  the  premium  to 
the  defendant's  agent,  and  he  declined  to  receive  it 

The  plaintiff  proved,  under  an  exception  by  the  defendant, 
that,  at  the  time  of  the  application  for  insurance,  the  defend- 
ant's agent  delivered  to  him  a  printed  paper  of  several  pages, 
entitled  a  prospectus,  setting  forth  the  advantages  of  life  insu- 
rance in  general,  and  the  particular  inducements  held  out  by 
the  defendant  So  much  of  this  as  is  material,  is  cited  in  the 
following  opinion. 

The  plaintiff  gave  no  evidence  of  any  pecuniary  interest  in 
the  life  of  Bugbee,  or  of  any  relationship  to  him.  The  defend- 
ant moved  for  a  nonsuit,  on  the  ground  that  the  policy  was 
forfeited  by  the  fidlure  to  pay  the  premium  on  the  day  appointed 
and  that  the  plaintiff  had  shown  no  interest  in  the  life  insured. 
The  nonsuit  was  refused,  and  the  defendant  took  an  exception. 
The  plaintiff  had  a  verdict  and  judgment,  which  having  been 
affirmed  at  general  term  in  the  first  district,  the  defendant 
appealed  to  this  court 

Alvin  G.  Bradley^  for  the  appellant 

John  W,  Edmonds^'  for  the  respondent 
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The  question  fbrst  to  be  considered  on  this  subject  is,  whether 
the  prospectus  is  to  be  treated  as  part  and  parcel  of  the  contract 
between  the  parties.  It  was  not  referred  to  in,  nor  in  any 
manner  annexed  to,  the  policy.  Nothing  is  better  settled  than 
that,  where  two  parties  have  entered  into  a  written  contract, 
all  previous  negotiations  and  propositions  in  relation  to  such 
contract,  whether  parol  or  written,  are  to  be  regarded  as  merged 
in  the  final  agreement  Such  preliminary  matter  may  some- 
times be  admissible  under  the  rule  which  admits  evidence  of 
the  surrounding  circumstances  for  the  purpose  of  explaining 
an  ambiguous  expression ;  but  never  where  the  terms  of  the 
contract  are  clear  and  explicit.  The  legal  inference,  in  all  such 
cases,  if  the  contract  varies  from  what  has  been  previously 
said  or  written,  is,  that  the  parties,  upon  ftirther  consideration, 
have  changed  their  views.  Policies  of  insurance  are  no  excep- 
tion to  this  rule,  as  a  brief  reference  to  the  cases  on  the  subject 
will  clearly  show. 

It  was  held  by  Lord  Mansfield,  in  the  case  of  Pawson  v. 
Bai-nevdt^  that  a  written  memorandum  in  regard  to  the  subject 
of  insurance,  which  was  shown  to  the  underwriter  at  the  time  of 
subscribing,  and  then  wrapped  up  in  the  policy,  did  not  thereby 
become  a  part  of  the  contract;  and,  in  the  subsequent  case  of 
Bize  V.  Fletcher^  the  same  judge  ruled  that  a  strip  of  paper, 
describing  the  condition  of  the  ship  insured,  although  wafered 
to  the  policy  itself,  was  to  be  regarded  as  a  representation 
merely,  and  not  as  a  part  of  the  policy.  (Doug.,  p.  12,  note  4.) 

It  has,  however,  been  decided  in  this  State  that  where,  in 
making  the  policy,  the  insurance  company  used  a  printed  form 
covering  one-half  of  a  sheet,  upon  the  other  half  of  which 
was  a  printed  memorandum,  headed  "  conditions  of  insurance," 
this  memorandum  was  to  be  treated  as  a  part  of  the  contract. 
The  juxtaposition  of  the  papers  is,  in  such  a  case,  considered 
as  affording  prima  facie  evidence  that  such  was  the  intention 
of  the  parties.  {Roberts  v.  The  Chenango  Mut  Ins,  Co.^  8  Hill, 
501 ;  Murdock  v.  The  same,  2  Comst,  210.)  No  case  seems  to 
have  gone  further  than  these,  in  incorporating  extrinsic  docu- 
ments into  a  policy  of  insurance. 
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when  the  oonditions  of  a  contract  proposed  in  the  preliminary 
negotiations  between  the  parties,  varied  &om  the  contract  as 
finally  oonsummated,  that,  although  such  conditions  form  no 
part  of  the  contract,  they  may,  nevertheless,  operate  as  an 
estoppel  upon  the  parties.  The  reasons  given  why  these  in- 
troductdry  propositions  do  not  become  incorporated  into  the 
contract,  viz.:  that  they  are  presumed  to  have  been  subse- 
quently waived  or  abandoned,  conclusively  repel  all  idea  of 
an  estoppel  in  such  a  case. 

It  follows,  that  the  policy  must  be  considtered  as  embracing 
the  entire  contract  between  the  parties ;  and  the  plaintiff  must 
abide  by  the  explicit  provision,  that  the  policy  should  cease 
and  determine  in  case  of  a  fisdluxe  to  pay  the  premiums  ac- 
cording to  its  terms. 

But  assuming,  that  the  praspectus  became  a  part  of  the 
policy,  and  had  the  effect  to  modify  its  provisions  in  respect 
to  the  time  for  the  payment  of  the  premium,  it  is  still  insisted, 
that  there  could  be  no  recovery  without  proof  that  the  plain- 
tiff had  an  interest  in  the  life  of  Bugbee.  In  considering  thiB 
point,  it  is  necessary  first  to  ascertain,  by  what  law  the  quels* 
tion  is  to  be  determined.  The  contract  was  actually  made 
between  the  plaintiff  and  an  agent  of  the  defendants,  in  the 
State  of  G-eorgia;  but  the  defendants,  as  is  to  be  inferied  from 
the  case,  were  incorporated  in  the  State  of  New  Jersey,  and 
the  policy  purports  upon  its  iace  to  have  been  executed  at  the 
city  of  Newark  in  that  State.  Under  these  circumstances, 
although  the  suit  is  brought  in  this  State,  the  interpretation 
and  validity  of  the  oontraet  cannot  depend  upon  the  law&  of 
New  York.  The  fac  fori  governs,  as  to  the  remedy  or  reme- 
dies for  enforcing  the  contract,  but  not  as  to  its  construction, 
or  the  legal  rights  arising  under  it  These  depend  usually 
upon  the  laws  of  the  place  where  the  contract  is  to  be  per- 
formed ;  although  where  there  ra  anything  in  the  circumstances 
to  show  that  the  parties  had  specially  in  view  the  law  of  the 
place  where  the  contract  is  made,  this  law  will  govern,  although 
the  contract  is  to  be  performed  elsewhere.  I  see  nothing  in 
the  present  case  to  indicate  that  the  parties  contracted  with 
Smith.-— Vol.  IX.  6G 
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independent  of  any  statute,  it  is  essential  to  the  validity  of  a 
policy,  obtained  by  one  person  for  his  own  benefit  upon  the 
life  of  another,  that  the  party  obtaining  the  policy  should  have 
an  interest  in  the  life  insured. 

A  policy,  obtained  by  a  party  who  has  no  interest  in  the 
subject  of  insurance,  is  a  mere  wager  policy.  Wagers  in  gene- 
ral, that  is,  innocent  wagers,  are,  at  common  law,  valid ;  but 
wagers  involving  any  immorality  or  crime,  or  in  conflict  with 
any  principle  of  public  policy,  are  void.  To  which  of  these 
classes,  then,  does  a  wagering  policy  of  insurance  belong? 

Aside  from  authority,  this  question  would  seem  to  me  of 
easy  solution.  Such  policies,  if  valid,  not  only  afford  facilities 
for  a  demoralizing  system  of  gaming,  but  furnish  strong  tempt- 
ations to  the  party  interested  to  bring  about,  if  possible,  the 
event  insured  against  In  respect  to  insurances  against  fire, 
the  obvious  temptation  presented  by  a  wagering  policy  to  the 
commission  of  the  crime  of  arson  has  generally  led  the  courts 
to  hold  such  policies  void,  even  at  common  law.  It  was  so 
held  in  England,  at  an  early  day,  by  Lord  Chancellor  Ejng, 
in  Lynch  v.  DalzeU  (4  Bro.  P.  C.,  481),  and  by  Lord  Hard- 
WIOKB,  in  Saddlers^  Company  v.  Badcock  (2  Atk.,  557) ;  and  the 
courts  in  this  country  have  generally  acquiesced  in  and  appro- 
ved of  the  doctrine.  In  this  State  such  policies  would  fall 
under  the  condemnation  of  our  statute  avoiding  all  wagers  and 
gambling  contracts  of  every  sort;  but  they  would,  no  doubt, 
also  be  held  void,  independently  of  that  statute,  at  common 
law.  In  Howard  v.  The  Albany  Insurance  Company  (8  Denio, 
801),  Bbonson,  Ch.  J,,  asserted  the  necessity  of  an  interest  in 
the  assured  in  all  such  cases,  referring,  in  support  of  the  doc- 
trine, not  to  the  statute,  but  to  the  decisions  of  the  Lord  Chan- 
cellors Ejng  and  Hardwioke  {supra). 

In  regard,  however,  to  marine  insurances,  a  different  rule 
seems  to  have  prevailed  in  England ;  and  the  cases  of  dendin- 
ing  V.  Church  (8  Caines,  141),  Juhel  v.  Church  (2  John.  Cas., 
833),  and  Buchanan  v.  Ocean  Insurance  Company  (6  Cow.,  818), 
are  supposed  to  have  established  the  same  rule  in  this  State. 
Jf o  reason,  that  T  am  aware  of,  has  ever  been  given  for  this 
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In  consequence  of  this  case,  and  others  which  followed  it, 
Parliament  was  forced  to  interfere,  as  it  did,  by  the  act  of  19 
George  IT  (ch.  87),  reciting  the  mischiefe  which  had  arisen  from 
the  making  of  marine  insurance^,  '^  interest  or  no  interest," 
and  prohibiting  them  thereafter ;  and  when  the  question  sub- 
sequently arose  in  Orairfcrd  v.  ffimkr  (supra),  as  to  the  validity 
at  ooinmoa  law  of  a  mere  wagering  policy  upon  a  ship,  it  was 
held  to  be  valid,  solely  upon  the  authority  of  the  recitals  in 
this  aot  Xt  wa^  in  this  indirect  way  that  the  doctrine  in  ques- 
tion, as  to  marine  policies,  first  crept  into  the  law.  It  was 
important  to  show  this,  because  the  effect  of  what  I  consider 
as  the  inadvertence  of  the  court  in  Depciba  v.  Ludlow  was  not 
confined  to  policies  upon  ships.  It  must  have  been,  I  think, 
in  consequence  of  the  doctrine  initiated  by  that  case,  that  it 
came  to  be  understood  in  England  that,  in  insurances  upon 
lives,  it  was  not  neoessaiy  at  common  law  that  the  party  to  be 
benefited  by  the  policy  should  have  any  interest  in  the  life 
insured.  There  may  not  have  been  any  direct  decision  to  that 
effect ;  yet,  that  such  was  the  prevalent  impression,  is  to  be 
inferred  from  the  enactment  of  the  statute  of  14  George  III 
(ch,  48),  prohibiting  insurances  upon*  lives  where  the  person 
insuring  had  no  interest  in  the  life.  Angell,  in  speaking  of 
this  statute,  says :  "  At  Q(»nmon  law  it  seemed  to  have  been 
thought  unnecessary  that,  at  the  time  of  effecting  the  policy, 
the  assured  should  have  had  any  interest  which  might  be 
prejudiced  by  the  happening  of  the  event  insured  against" 
(Ang.  on  Life  and  Fire  Ins,,  §  297.)  In  New  Jersey  they  have 
no  such  statute ;  and  the  question  now  to  be  decided,  there- 
fore, is,  whether  the  impression  whidi  seems  to  have  prevailed 
in  England  prior  to  the  statute  of  14  George  III  was  well 
founded. 

That  impression  does  not  appear  to  be  supported  by  any 
adjudged  case.  Life  insurance  seems  not  to  h^ve  been  prac- 
tised to  a  great  extent  in  England  until  a  comparatively 
modem  date ,  and  the  probability  is,  that  as  soon  as  such  in- 
surance became  frequent,  the  evils  of  gambling  in  them  was 
so  apparent  that  Parliament  interposed,  upon  the  assumption 
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it  should  ever  have  existed.  My  conclusion,  therefore,  is,  that 
the  statute  of  14  George  in,  avoiding  wager  policies  upon 
lives  was  simply  declaratory  of  the  common  law,  and  that  all 
such  policies  would  have  been  void,  independently  of  that  act 
It  is  said  that  the  defendants,  by  issuing  the  policy  upon  the 
representation  of  the  plaintiff  that  he  had  an  interest,  have 
admitted  his  interest,  and  that  the  production  of  the  policy  is 
at  least  prima  fade  evidence  of  such  interest  This  position 
cannot  be  sustained.  All  the  older  authorities  show,  that 
even  in  actions  upon  marine  policies,  not  containing  the  clause 
"  interest  or  no  interest,"  it  was  necessary  to  aver,  and  of 
course  to  prove,  the  interest  of  the  plaintiff.  It  is  an  indis- 
pensable part  of  the  plaintiff's  case,  to  be  made  out  affibrma 
tively  at  the  trial.  Upon  this  ground,  therefore,  as  well  as 
that  before  considered,  the  judgment  of  the  Supreme  Court 
must  be  reversed ;  and  there  must  be  a  new  trial,  with  costs 
to  abide  the  event 

All  the  judges,  except  Davies  and  Mason,  Js.,  concurred 
that  the  plaintiff  must  show  an  interest  in  the  life  insurance. 
On  the  question  of  evidence  in  respect  to  the  prospectus  being 
admissible  as  part  of  the  policy  or  entering  into  the  contract, 
CoHSTOGE,  Gh.  J.,  Davies  and  Jakes,  Js.,  dissented. 

Judgment  reversed,  and  new  trial  ordered. 


Pbttdenob  E.  Power  v.  Lestbb. 

The  marriage  of  a  female  mortgagee  with  the  mortgagor,  since  the  act  for 
the  protection  of  the  rights  of  married  women  (cL  200  of  1848),  does 
not  extinguish  her  right  of  action  upon  the  mortgage. 

Where  such  mortgagee  unites  with  her  husband  in  a  junior  mortgage  of 
the  same  land,  the  act  affects  only  her  inch6ate  dower  interest,  but  does 
not  in  the  absence  of  words  for  that  purpose  impair  her  right  to  priority 
of  lien. 
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It  was  a  general  rule  of  the  common  law  that,  where  a  man 
married  a  woman  to  whom  he  was  indebted,  the  debt  was 
thereby  released.  Thus,  if  the  hnsband  obligor  took  the  obli- 
gee to  wife,  the  bond  was  discharged  at  law,  because  husband 
and  wife  make  but  one  person  in  law,  which  unity  of  persons 
disabled  the  wife  from  suing  the  husband.  (Co.  Litt,  264,  b ; 
2  P.  Will.,  243;  Bright  on  Husband  and  Wife,  18.) 

Of  late  years  material  changes  l|aye  been  made  in  the  law 
affecting  the  rights  of  husband  and  wife,  both  in  this  countiy 
and  in  England,  and  particularly  in  this  State.  The  rule  of 
the  common  law,  which  ignored  the  civil  existence  of  the  wife, 
and  merged  it,  with  all  her  rights,  in  that  of  the  husband,  has 
been  modified  or  superseded.  Modern  legislation,  in  its  march 
of  reform,  actuated  by  a  wise  and  just  policy,  has,  to  some 
extent,  swept  away  the  despotism  of  the  common  law  in  this 
particular,  and  placed  the  wife,  as  to  her  separate  estate,  inde- 
pendent of  the  control  of  the  husband,  and  declared  her  to 
have  a  separate  legal  existence  and  separate  rights  of  action. 

In  this  State,  the  Code  and  the  acts  of  1848  and  1849  have 
completely  swept  away  the  common-law  rule  which  gave  the 
'  husband  rights  in  and  control  over  the  property  of  the  wife. 
Now,  every  female,  in  respect  to  property  owned  by  her  at  the 
time  of  marriage,  continues  its  owner  after  marriage,  with  foil . 
power  to  use,  control  or  dispose  of  it,  in  every  particular,  the  j 
same  as  if  she  had  remained  unmarried.    Marriage  no  longer  ' 
operates  upon  the  property,  but  only  upon  the  person :  by  it 
the  estate  of  the  female  is  no  longer  transfe^rred  to  the  husband, 
nor  the  right  to  use  or  control  it.     The  statutes  declare  "  that 
the  property  of  any  female  who  shall  thereafter  marry,  and  ^ 
which  she  shall  own  at  the  time  of  marriage,  shall  continue  her  ' 
sole  and  separate  estate,  as  if  she  were  a  single  woman."    This 
language  is  clear  and  explicit:  it  leaves  no  room  for  doubt  or 
construction,  and  should  receive  at  the  hands  of  the  court  a 
faithful  and  fair  application. 

This  plaintiff  was  not  married  until  1852,  after  the  acts  of 
1848  and  1849 ;  at  the  time  she  owned  these  bonds  and  mort- 
g^ages — they  were  her  separate  estate,  and  the  statutes  dedaie 
Smith.— Vol.  IX.  67 
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that  such  property  shall  coQtinue  her  sole  and  separate  pro- 
perty as  if  she  were  single.  If  single,  no  one  would  doubt 
her  right  to  maintain  this  action.  To  hold  that  the  marriage 
released  the  debt,  would  be  to  nullify  the  express  language  of 
the  act  These  statutes  are  inconsistent  with  the  common  law, 
and  as  both  cannot  stand,  the  latter  roust  yield.  The  reason 
for  the  common-law  rule,  viz. :  the  imity  of  persons  which 
disabled  the  wife  from  suing  the  husband,  has  also  been  re- 
pealed. (Code,  §  114.)  The  wife  has  been  admitted  to  sepa- 
rate rights  of  action  as  well  as  of  property.  Now  a  wife  may 
maintain  an  action  in  her  own  name,  concerning  her  separate 
estate  against  her  husband  or  any  other  person.  I  am,  there- 
fore, of  the  opinion  that  these  bonds  and  mortgages  were  not 
extinguished  by  reason  of  the  intermarriage  of  the  mortgagor 
and  mortgagee,  but  that  the  wife  may,  notwithstanding,  main- 
tain an  action  in  her  own  name  for  their  foreclosure. 

The  second  question  is,  did  the  mortgage  to  Lester  operate 
to  discharge  or  release  the  premises  from  the  plaintiffs  mort- 
gage, or  postpone  it  to  the  one  to  Lester.  The  execution  and 
delivery  of  the  mortgage  to  Lester  did  not  pay  the  mortgage 
to  the  plaintiff;  no  consideration  passed  to  her  for  the  act ;  the 
defendant  parted  with  no  new  consideration  on  its  receipt — 
but  took  it  as  security  for  an  antecedent  debt  due  from  the 
husband,  and  hence,  no  equity  arises  in  behalf  of  the  defend- 
ant against  the  wife,  demanding  that  it  operate  as  a  discharge 
or  release  of  the  plaintiflfs  prior  lien.  Therefor^  if  the  mort- 
gage to  Lester  worked  the  release  or  discharge  of  the  former 
mortgage,  it  must  be  upon  some  strict  technical  legal  rule ;  it 
has  no  equitable  basis  to  support  it 

The  effect  of  the  mortgage  to  Lester,  must  be  determined 
independent  of  any  information  of  its  probable  effect  com- 
municated to  the  plaintiff  before  her  execution  of  it;  she 
doubtless  executed  the  instrument  with  fall  knowledge  of  all 
the  facts,  and  intended  precisely  what  the  law  declares.  It  is 
apparent  that  the  mortgage  was  not  drawn  or  presented  for 
execution  with  any  intent  of  superseding  the  lien  of  her  mort-. 
gage,  because  Lester  had  no  knowledge  of  such  mortgage; 
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and  it  is  equally  certain  that  she  did  not  execute  the  mortgage 
for  the  purpose  of  superseding,  discharging  or  releasing  her 
lien,  although  she  was  willing  to  abide  the  legal  consequences 
of  the  act 

As  wife  she  had  an  inchoate  right  of  dower  in  all  the  lands 
of  which  her  husband  was  seised,  the  premises  mortgaged  to 
her,  as  well  as  the  other  lands  mortgaged  to  Lester.  The  pur- 
pose of  her  joinder  in  the  Lester  mortgage  undoubtedly  was  to 
extinguish  that  right;  this  is  apparent  from  the  instrument 
itself  She  is  therein  described  as  wife :  she  acknowledges  as 
wife :  the  terms  used  are  the  ordinary  ones  used  in  mortgages 
by  husband  and  wife  to  bar  the  wife's  dower ;  the  mortgage 
covered  many  hundred  acres  not  covered  oy  the  mortgage  to 
her:  it  was  without  consideration  on  her  part:  it  did  not  pur* 
port  to  affect  her  separate  estate,  or  any  lien  or  interest  which  she 
held  in  her  own  right ;  and  it  contained  no  words  of  release 
to  operate  upon  a  chose  in  action,  or  any  words  indicating  an 
intent  to  operate  upon  her  mortgage :  therefore,  if  the  plain- 
tiflf's  interest  as  mortgagee  could  be  released  by  joining  her 
husband  in  a  subsequent  mortgage,  it  is  apparent  from  the 
instrument  itself  that  such  was  not  the  intent  or  understanding 
of  the  parties  at  the  time  it  was  executed,  but  that  the  sole 
object  was  to  bar  her  inchoate  right  of  dower. 

A  mortgage  is  a  mere  security,  an  incumbrance  upon  land. 
It  gives  the  mortgagee  no  title  or  estate  whatever.  The  mort- 
gagor remains  the  owner,  and  may  maintain  trespass  even 
against  the  mortgagee.  {Runyan  v.  Mersereau,  11  John.,  584 ; 
Kortright  v.  Oady,  21  N.  Y.,  347.)  A  mortgage  is  but  a  chat- 
tel interest:  it  may  be  assigned  by  delivery,  and  cannot  be 
seized  and  sold  on  execution.  {Runyan  v.  MersereaUj  supra.) 
Therefore  the  plaintiff  had  no  estate  or  interest  in  the  land 
covered  by  the  mortgage  to  her,  other  than  her  inchoate  right 
of  dower,  susceptible  of  release  or  conveyance  by  deed  or 
mortgage,  and  hence  no  other  interest  was  released  by  the 
mortgage  to  Lester.  The  mortgage  indeed  pledged  the  land 
•as  security  for  the  debt,  and  authorized  its  sale  to  make  the 
money  in  cause  of  default :  nevertheless,  the  pledge  was  only 
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festlj  nothing  in  tHe  language,  and,  we  think,  nothing  in  the 
general  policy  of  this  statute  which  will  justify  the  discrimina- 
tion suggested. 

The  plaintiff  thus  having  a  bond  and  mortgage  which  were 
in  full  force  'and  effect,  and  her  husband  being  the  owner  of 
the  fee  in  the  mortgaged  premises,  she  joined  with  him  in 
executing  a  mortgage  to  the  defendant  upon  the  same  and  other 
lands ;  and  the  remaining  question  is  as  to  the  effect  of  that 
transaction.  A  mortgage  is  not  an  estate  in  lands,  but  is  a 
lien  or  security  merely,  which  can  have  no  existence  separate 
and  apart  from  the  debt.  {Kortrighi  v.  Cbdy,  21  K  Y.,  347, 
and  cases  cited.)  And  £rom  this  it  results,  that,  without  a 
transfer  of  the  debt,  the  lien  or  interest  in  the  land  is  incapable 
of  a  sale  or  assignment  It  is  not  true  in  this  case,  nor  is  it 
pretended,  that  the  plaintiff  intended  to  sell  or  pledge  the 
debt  which  she  held  against  her  husband.  K  we  regard  her 
act,  therefore,  as  in  the  nature  of  a  sale,  pledge  or  mortgage 
of  her  collateral  interest  in  the  land  by  which  the  debt  was 
secured,  the  act  was  plainly  ineffectual,  and  passed  nothing 
either  absolutely  or  conditionally .  {Jackson  v.  WiUoLrd^  4  John., 
41 ;  Ayrnar  v.  BiU,  5  John.  Ch.,  570.) 

The  counsel  for  the  appellant  has  referred  us  to  the  statute 
(1  R.  S.,  748,  §  1),  declaring  that "  every  grant  or  devise  of  real 
estate,  or  of  any  interest  therein,  shall  pass  all  the  interest  or 
estate  of  the  grantor  or  devisor,  unless  the  intention  to  pass  a 
less  estate  shall  £^pear  by  express  terms,  or  be  necessarily 
implied  in  the  terms  of  such  grant."  The  suggestion  upon 
this  statute  is,  that,  in  accordance  with  it^  terms,  the  mortgage 
in  which  the  plaintiff  united  with  her  husband  must  be  deemed 
to  have  passed  all  her  interest  conditionally  to  the  defendant. 
But  this  is  not  so.  The  rule  of  the  common  law  was,  that 
conveyances  and  devises  of  land  passed  no  more  than  a  life 
estate,  without  express  words  of  inheritance,  or  something 
equivalait  thereto.  This  enactment  was  intended  to  abrogate 
that  rule,  and  establish  the  opposite  one.  And  clearly  where, 
as  in  this  cpse,  the  instrument,  viewed  as  a  grant  or  sale,  abso- 
lute or  conditaonaL  cannot,  in  the  nature  of.  the  case,  pass  any 
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the  party  had  The  argument  would  be  forcible,  because  no 
other  reason  could  be  given  for  so  uniting  in  the  deed  or  mort- 
gage. But  the  plaintiff  was  not  thus  situated.  Her  act  was 
effectual  as  a  release  of  her  dower  right  in  all  the  lands 
which  the  mortgage  to  the  defendant  embraced,  and  the  instru- 
ment was  in  precisely  th6  same  form  it  would  have  taken  had 
she  possessed  or  claimed  no  other  interest  in  the  premises. 
And  this,  we  think,  is  the  true  exposition  of  the  transaction. 
The  case  of  Aymar  v.  Bill  {suprcC)  is  in  point  There  B  and 
0  united  in  a  mortgage  to  A,  covering  two  parcels  of  land. 
One  of  the  parcels  was  owned  by  them  joindy,  they  having 
bought  it  of  A,  and  having  given  the  mortgage  for  the  pur- 
chase-money. The  other  parcel  was  owned  by  B  alone ;  and 
he  had  given  to  C  a  prior  mortgage  upon  it  The  question 
was,  whether  C,  by  uniting  in  the  mortgage  upon  both  parcels, 
thereby  released  or  in  any  way  affected  his  own  prior  security 
upon  one  of  them.  The  court  held  that  his  act  was  to  be 
referred  to  the  legal  estate  which  he  had  in  the  other  parcel. 
This  construction,  it  was  thought,  gave  a  just  and  full  opera- 
tion to  the  instrument;  and  the  first  mortgage,  therefore, 
retained  its  priority.  .  The  plaintiff  in  the  present  case  is  a 
married  woman,  and  she  is  entitled  to  a  construction  certainly 
not  less  liberal  Having  an  inchoate  legal  estate  in  dower  in 
all  the  lands  affected  by  her  husband's  mortgage  in  which  she 
joined,  and  the  instrument  being  in  the  appropriate  and  usual 
form  for  incumbering  that  interest,  we  think  we  ought  not  to 
impute  to  her  an  intention  of  discharging  the  prior  lien  which 
she  held  as  security  for  her  husband's  debt. 

It  has  been  said  on  the  argument  that  the  actual  intention 
of  the  plaintiff,  as  proved  by  the  oral  evidence,  was  to  cut  off 
her  mortgage  by  this  transaction.  To  this  it  must  be  answered : 
1.  The  evidence  itself  is  indecisive  on  this  point ;  2.  The  inten- 
tion must  bo  ascertained  from  the  writings  and  the  contempo- 
raneous facts,  and  not  from  conversations^;  8.  The  judge  who 
tried  the  case  without  a  jury  has  not  found  that  any  such 
intention  existed ;  and,  if  it  were  necessary  to  sustain  his  judg- 
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part  of  the  court,  nor  is  the  prior  case  of  Aymar  v.  Bill  refer- 
red to ;  but  the  principle  is  stated  as  though  it  were  one  respect- 
ing which  no  question  could  be  entertained.  This  being  the 
last  precedent,  I  should  be  inclined  to  follow  it  upon  the  mere 
ground  of  authority.  But,  in  my  opinion,  it  is  the  only  aspect 
in  which  the  subject  is  capable  of  being  viewed,  without  wholly 
overlooking  general  principles  universally  recognized. 

It  is  very  feimiliar  law  that,  if  a  party,  seised  of  an  estate 
of  inheritance  in  land,  is  also  entitled  to  a  charge  upon  it,  the 
charge  will  be  extinguished  unless  he  does  some  act  for  keep- 
ing it  on  foot,  or  unless  it  is  for  his  interest  to  prevent  a  mer- 
ger. Here,  Lester,  by  force  of  the  mortgs^e  to  him,  united  in 
himself  the  estate  which  Power  had  as  general  owner,  and  his 
charge  or  lien  outstanding  in  the  hands  of  Mrs.  Power,  the 
plainti£  True,  the  interest  thus  conveyed  to  him  was  subject 
to  be  defeated  by  the  performance  of  the  condition  contained 
in  the  mortgage ;  but)  as  between  himself  and  his  mortgagors, 
he  was  technically  seised  of  the  land.  Lester  had  no  possible 
motive  for  keeping  the  estate  and  the  lien  separate,  and  he  did 
no  act  evincive  of  an  intention  to  do  so.  They  therefore  merged. 

The  mortgage  of  Power  and  his  wife  to  Lester  does  not  con- 
tain express  words  of  release,  but  it  is  a  conveyance  by  grant, 
according  to  the  Revised  Statutes.  Such  a  conveyance,  in  my 
opinion,  has  the  efifect  formerly  attributed  to  the  different  words 
usually  contained  in  deeds  of  bargain  and  sale,  and  of  lease 
and  release.  (2  R  S.,  pp.  788,  789,  §§  137,  188,  142 ;  id.,  p. 
748,  §  1.) 

The  fact  that  the  plaintiff,  when  she  executed  the  mortgage 
to  Lester,  was  a  married  woman,  makes  no  difference.  By  the 
act  of  1848,  before  referred  to,  her  real,  as  well  as  her  per- 
sonal property,  was  to  continue  her  sole  and  separate  property, 
notwithstanding  her  marriage,  "  as  if  she  were  a  single  female ;" 
and,  by  that  of  1849,  she  was  made  capable  of  conveying  and 
devising  property  of  both  kinds,  or  any  interest  or  estate 
therein  in  the  same  manner,  and  with  the  like  effect  as  if  she 
were  unmarried.  Having  the  general  power  to  convey  the 
whole  fee  or  a  less  interest,  there  was  nothing  to  prevent  her 
SMirn.— Vol.  IX.  68 
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MANNiNa  V.  Monaghan  et  al  |ij8j49 

It  is  a  mis^trial  where  no  general  verdict  being  rendered,  the  answers  of 
the  jury  to  specific  questions,  not  covering  the  whole  case  like  a  special 
verdict)  are  taken  and  referred  to  the  court  at  general  term  for  judgment 
upon  the  luoswers,  and  the  questions  of  law  arising  in  the  case. 

It  aeemi  that  a  mortgagee  of  chattels  may  maintain  an  action  for  the  damage 
to  his  reversionary  interest  caused  by  a  sale  in  parcels,  under  execution 
against  the  mortgagor  while  in  possession. 

Whether  a  purchaser  of  part  of  the  chattels  may  be  joined  as  defendant 
with  the  parties  who  made  and  directed  the  sale.  Qtuere. 

A  mortgagee  of  chattels,  which  have  been  purchased  from  the  mortgagor 
within  a  year  after  the  filing  of  the  mortgage,  may,  it  aeemSj  demand  and 
recover  them  fi-om  the  purchaser  after  the  expiration  of  the  year, 
although  he  has  not  re-filed  the  mortgage. 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
The  action  was  brought  to  recover  damages  on  account  of  the 
seizure  and  sale  of  certain  household  furniture,  which  one 
Schenck  had  mortgaged  to  the  plaintiff.  The  mortgage  was 
given  to  secure  $1,070,  payable  in  one  year,  with  a  provision 
that  until  default,  the  mortgagor  should  continue  in  the  full 
possession  and  enjoyment  of  the  goods.  Within  the  year  the 
defendant,  Monaghan,  recovered  a  judgment  against  Schenck, 
and  on  the  execution  being  returned  unsatisfied,  he  instituted 
proceedings  supplementary  to  the  execution,  which  resulted 
in  the  appointment  of  the  defendant  Cavanagh,  as  receiver. 
He  took  the  goods,  and  caused  them  to  be  sold  at  auction. 
Gosling,  the  remaining  defendant,  purchased  a  portion  of  the 
goods  at  the  sale.  The  case  was  tried  by  jury.  The  counsel 
for  the  defendants,  Monaghan  and  Cavanagh,  submitted  twenty, 
five  several  requests  for  instructions  to  be  given  to  the  jury, 
but  to  each  request  the  judge  responded  by  a  refusal,  and  the 
defendants'  counsel  in  each  instance  excepted.  The  judge  then 
stated  that  he  should  submit  to  the  jury  questions  in  writing, 
requesting  an  answer  to  all  the  disputed  facts,  and  therefore 
no  charge  would  be  necessary  except  such  as  was  proper  to 
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ordered  that  the  plaintiff  recover  $1,070,  against  the  defendants, 
Monaghan  and  Cavanagh,  with  interest  from  the  time  the 
mortgage  debt  became  due;  and  that  as  to  Gosling,  the  com- 
plaint  should  be  dismissed,  with  costs,  to  be  paid  hj  the  plain- 
tiff. 

The  plaintiff  made  a  case  in  order  to  procure  a  reyersal  of 
the  judgment  ag^nst  them  in  favor  of  Gosling,  and  there  was 
a  case  made  on  behalf  of  the  defendants,  Monaghan  and  Cava- 
nagh ;  and  there  were  appeals  to  this  court  by  the  plaintiff 
and  by  the  last-^mentioned  defendants  from  the  judgments 
against  them  respectively. 

Amasa  J,  Parker,  for  the  plaintiff. 

Francis  Byrne,  for  the  defendants. 

Denio,  J.  I  am  of  opinion  that  the  judgment  of  the  Supe- 
rior Court  should  be  reversed,  on  the  ground  that  the  case  has 
not  been  tried  in  the  manner  contemplated  by  the  law  regulat- 
ing the  practice  of  the  court.  It  will  be  perceived  that,  although 
there  was  a  jury  trial,  there  was  no  verdict  of  the  jury,  general 
or  special.  That  there  was  not  a  general  verdict  is  manifest, 
for  the  jury  were  not  allowed  to  say  whether  the  plaintiff 
should  recover  or  not.  In  a  general  verdict  the  jury  pronounce 
generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant  (Code,  §  260.)  A  special  verdict  is  that 
by  which  the  jury  find  the  facts  only,  leaving  the  judgment 
to  the  court  (Id«)  This  is  also  the  definition  of  a  special  verdict 
at  the  common  law.  It  must  contain  all  the  facts  essential  to 
the  rendering  of  a  judgment  one  way  or  the  other;  but  the 
answers  of  the  jury  in  this  case  embrace  only  a  small  portion 
of  ihe  facts  necessary  to  a  judgment.  The  execution  of  the 
mortgage,  and  its  terms,  which  constituted  the  plaintiff's  title, 
are  not  mentioned,  nor  is  there  any  allusion  to  the  defendants' 
judgment,  or  the  appointment  of  a  receiver,  upon  which  the 
defence  was  based.  The  judge  only  submitted  such  questions 
of  feet  as  appeared  to  him  to  be  disputable.  This  is  authorized 
by  section  260  of  the  Code,  but  only  in  connection  with  a 
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and  then  ordering  the  case  to  the  general  term.  It  is  only  to 
a  case  which  does  not  involve  both  classes  of  questions,  and 
which  does  not  require  the  two  methods  of  trial,  that  the  pro- 
vision applies.  Besides,  where  an  order  is  made  under  either 
of  these  branches  of  the  Code,  there  must  be  a  general  verdict. 
A  case  of  legal,  as  distinguished  from  equitable,  cognizance, 
cannot  be  sent  to  the  general  term,  like  a  Chancery  case  under 
the  former  practice,  with  the  testimony  and  the  verdict  upon 
the  feigned  issues  to  be  considered  in  connection  with  the  equity 
arising  upon  the  undisputed  fects.  The  Code  has  not  essentially 
changed  the  nature  of  a  jury-trial  in  a  common-law  case.  If  there 
are  questions  of  law  and  of  fact,  the  judge  must  determine  the 
former  as  they  arise,  and  leave  the  others  to  the  jury,  who 
may  find  a  general  or  special  verdict,  as  they  see  fit.  If  the 
judge  deems  it  expedient,  for  the  purpose  of  an  expected 
review,  to  have  a  special  finding  upon  particular  propositions, 
he  may  give  appropriate  directions  for  that  purpose;  or,  if 
there  are  no  questions  except  legal  ones,  as  where  the  matter 
depends  upon  the  construction  or  the  effect  of  a  written  instru- 
ment, and  the  like,  the  jury  may  be  peremptorily  instructed  to 
give  a  verdict  one  way  or  the  other,  subject  to  the  opinion  of 
the  court  at  a  general  term,  and  the  parties  be  directed  to  apply 
there  for  judgment;  or  he  may  leave  the  party  against  whom 
the  decision  is  to  move  for  a  new  trial  on  a  case  and  exceptions 
in  the  ordinary  course  of  justice. 

We  have  frequently  had  occasion  to  state  these  rules,  and 
have  several  times  reversed  judgments  for  want  of  conformity 
to  them.  Two  cases  of  this  kind  are  reported :  CoLb  v.  Cornish 
(16  K  Y.,  602);  Gilbert  v.  Beach  (id.,  606);  and  the  same 
course  has  been  taken  in  a  good  many  unreported  cases.  In 
one  of  them  {Olew  v.  McPherson),  decided  at  the  September 
term,  last  year,  all  the  disputed  questions  had  been  determined 
in  the  manner  adopted  in  this  case — by  taking  the  answers 
of  the  jury  to  special  interrogatories;  and  the  judge  then 
directed  the  questions  of  law  to  be  he^d  in  the  first  instance 
at  the  general  term,  and  that  judgment  should  be  there  applied 
for.    The  case  falling  to  me  to  write  on,  I  considered  the  ques- 
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lien,  is  a  lawful  act,  whether  done  by  the  mortgagor  himself 
by  the  sheriff  on  execution  against  him,  or  by  a'receiver  who 
has  acquired  his  interest  in  the  property.  If  such  sale  by 
either  of  them  be  made  in  hostility  to  the  mortgage,  and  the 
attempt  is  made,  although  unsuccessfully,  to  pass  an  unincum- 
bered title,  then  the  act  is  so  far  wrongful  Nevertheless,  it  is 
a  wrong  without  damage,  if  nothing  is  done  to  place  the  pro- 
perty beyond  the  reach  of  the  mortgagee,  or  to  prevent  him 
from  taking  possession  when  his  right  of  possession  accrues. 
This  court  has  determined  that  an  action  in  the  nature  of 
trespass  or  trover,  will  not  lie  in  such  a  case.  {HuU  v.  Oamlei/^ 
1  Kern.,  501 ;  17  K  Y.,  202 ;  Goddy.  Asseler,  22  K  Y.,  225.) 
Those  forms  of  action  depend  on  possession  or  the  right  of 
possession  at  the  time  of  the  alleged  trespasa  The  title  of  a 
mortgagee  of  chattels  is  reversionary,  so  long  as  the  mortgagor 
has  the  right  of  possession.  Injuries  to  reversionary  interests 
were  always  redressed  by  a  special  action  in  the  case.  But  to 
maintain  that  action,  or  one  of  that  nature,  a  special  injury 
must  be  shown.  K  the  wrongful  act  be  proved,  and  the  spe- 
cial injury  appears,  then  I  am  of  opinion  that  the  law  affords 
a  remedy. 

In  this  case  there  was  no  right  to  sell  the  interest  of  the 
plaintiff,  because  the  receivership  of  Cavanagh  extended  only 
to  that  of  the  mortgagor.  He  proceeded,  however,  to  sell  not 
only  in  defiance  of  the  mortgage,  but  at  auction,  in  different 
parcels  and  to  various  purchasers  whose  very  names,  so  far  as 
appears,  are  unknown.  In  the  language  of  the  printed  case, 
it  was  proved  that  the  defendants,  Cavanagh  and  Monaghan, 
"  placed  the  goods  in  an  auction  store,"  in  New  York,  and  had 
them  sold  "  to  divers  persons  without  any  notice  or  recognition 
of  the  plaintiff^s  mortgage  or  claims,  but  treating  the  same  as 
a  nullity."  It  may  be  assumed  that  the  auction  was  attended 
by  a  miscellaneous  crowd ;  that  the  various  purchasers  bought 
in  good  faith ;  that  each  of  them  removed  the  article  or  arti- 
cles purchased  by  him ;  and  that  the  property  became  lost  to 
the  plaintiff,  because  the  parcels  were  scattered  and  their  situa- 
tion unknown  when  his  right  of  possession  accrued.  It  appears 
SMrrn.— Vol.  IX.  69 
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of  the  mortgage  is  consequently  good  for  nothing.  Will  it  be 
said  that  here  are  not  injury  as  \vell  as  wrong  to  the  mortgage 
creditor?  And  who  in  a  just  sense,  are  the  authors  of  the 
injury?  Is  it  the  persons  who  have  innocently  consumed  the 
property,  or  those  who  sold  it  to  them  with  the  assertion,  ex- 
press or  implied,  that  the  title  was  perfect,  knowing  that 
assertion  to  be  &lse,  and  haying  no  right  to  make  such  a 
sale? 

Again,  suppose  the  mortgage  is  upon  a  span  of  horses  and  a 
pleasure  carriage.  The  execution  creditor  of  the  mortgagor 
directs  them  to  be  levied  on  and  sold  in  hostility  to  the  lien, 
aflB.rming  the  title  to  be  perfect  and  knowing  that  the  pur- 
chaser intends  to  take  the  property  to  the  State  of  Georgia. 
Has  the  mortgagee  in  such  a  case  no  remedy  except  to  follow 
the  chattels  and  demand  them  in  a  distant  state  or  country  ? 
It  seems  to  me  plain,  that  he  may  consider  the  value  of  the 
lien  as  practically  destroyed,  and  seek  his  redress  against  the 
author  of  the  injury. 

For  every  wrong  attended  with  loss  and  damage,  the  law 
affords  a  remedy.  The  eixistence  of  a  mortgage  upon  personal 
estate  may  not  prevent  creditors  from  seizing  and  selling  it  to 
satisfy  their  just  demands.  But  an  attempt  to  sell  in  contraven- 
tion of  the  lien,  is  an  attempt  to  do  a  wrong  and  inflict  a  loss. 
An  actual  injury  may  or  may  not  result,  according  to  the  circum- 
stances. If  it  does  result,  the  logical  consequence  is,  that  an 
action  will  lie  founded  on  the  special  facts.  It  proves  nothing  to 
cite  cases  where  the  right  to  maintain  trespass  or  trover  has 
been  denied.  These  forms  of  action  were  never  designed  to 
redress  wrongs  of  this  character. 

The  true  principles  of  the  question  are  well  illustrated  in 
the  case  of  Van  PeU  v.  ifcOraw,  determined  by  this  court. 
(4  Oomst.,  110.)  There  a  mortgagee  of  lands  brought  a  special 
action  on  the  case  against  the  grantee  of  the  mortgagor,  for  an 
injury  to  the  lien.  The  defendant,  with  knowledge  of  the  mort-  - 
gage  and  of  the  insolvency  of  the  mortgagor,  had  removed  fences, 
and  cut  and  carried  away  valuable  timber.  It  was  contended  that 
IIS  owner  of  the  land  he  had  a  right  so  to  do,  and  the  general 
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perty  thus  situated  should  be  sold  in  mass,  and  subject  to  the 
lien.  If  sold  otherwise,  if  it  is  scattered  and  dispersed,  the 
proceeding  is  both  a  wrong  and  an  injury,  provided  the  mort- 
gagor is  insolvent,  and  the  debt  to  the  mortgagee  is  not 
otherwise  secured.    For  such  an  injury  an  action  will  lie. 

I  find,  therefore,  no  reason  to  doubt  that,  upon  the  fects  of 
this  case,  as  the  jury  found  them,  the  plaintiff  can  maintain 
his  suit,  founded  on  the  special  circumstances  of  the  seizure 
and  sale  of  the  property  in  question.  There  is,  however,  a 
difficulty  in  maintaining  the  judgment  which  has  been  ren- 
dered against  Monaghan  and  Cavanagh  for  the  whole  amount 
of  the  plaintiff's  demand  against  Schenck,  the  mortgagor.  On 
comparing  the  schedules  of  the  property  mortgaged  and  of 
that  sold  at  the  auction,  it  appears  that  some  of  the  articles 
which  the  mortgage  included  were  not  taken  or  sold.  But  the 
number  and  value  of  these  it  is  impossible  to  tell,  from  any- 
thing contained  in  the  case.  At  the  trial,  in  addition  to  the 
special  questions  left  to  the  jury,  these  defendants  requested 
the  following,  among  others,  to  be  submitted:  "Was  any 
property  specified  in  the  mortgage  not  taken  by  the  receiver, 
and  what  articles  of  property  ?  What  was  the  value  of  the 
same?"  The  judge  refused  to  submit  these  inquiries,  and 
directed  the  jury  to  find,  among  other  things,  the  value  of  the 
mortgaged  property  actually  taken  and  sold.  That  value  being 
found,  and  being  equal  to  the  plaintiff's  debt,  judgment  was 
given  accordingly.  I  think  it  was  error  thus  to  allow  a  ver- 
dict to  be  taken,  and  to  render  judgment  upon  it,  without  any 
regard  to  the  property  left  in  possession  of  the  mortgagor. 
If  the  articles  not  interfered  with  were  amply  sufficient  to  sat- 
isfy the  mortgage,  it  is  impossible  to  say  that  the  plaintiff 
sustained  any  injury  at  alL  K  they  were  partly  sufficient, 
then  the  residue  of  his  debt  was  the  extent  of  his  loss.  It  is 
true  that  the  effect  of  a  chattel  mortgage,  after  forfeiture,  is  to 
give  a  title  to  the  mortgagee  which  is  called  perfect  at  law. 
But  even  then  an  equity  of  redemption  is  left  in  the  mortga- 
gor, or  those  who  succeed  to  his  rights.  In  equity,  the  mort- 
gagee is  only  entitled  to  his  debt;  and  where  a  creditor  has 
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Statute  is,  that,  if  the  mortgage  be  tta^enewed  in  the  maimer 
prescribed,  and  if  the  possession,  after  the  year,  still  continues 
in  the  mortgagor,  a  subsequent  purchaser  in  good  faith  will 
acquire  a  superior  title.  A  purchaser  who  has  bought  during 
the  year,  in  other  words  at  a  time  when  he  cannot  impeach  the 
mortgage,  and  has  thereupon  himself  taken  the  possession,  is 
clearly  not  within  the  protection  of  the  act 

Gosling  therefore  acquired  no  title  to  the  property  which  he 
purchased,  as  against  the  plaintiff,  if  the  mortgage  of  the  latter 
was  free  from  fraud,  as  the  jury  found.  He  nevertheless  bought 
in  good  faith  at  the  auction ;  and  the  sale,  as  we  have  seen,  was 
also  a  rightful  act,  apart  from  the  special  circumstances  tending 
to  injure  the  plaintiff's  lien.  These  circumstances,  moreover, 
are  to  be  inlputed  wholly  to  the  defendants  Monaghan  and 
Cavanagh,  who  concealed  the  existence  of  the  mortgage  from 
the  purchasers,  and  sold  in  hostility  to  it.  Gosling  clearly 
acquired  a  title  to  the  articles  which  he  purchased,  subordinate 
to  the  mortgage,  and  he  ought  not  in  equity  to  be  accountable 
if  the  plaintiiJ  can  collect  his  debt  either  out  of  the  property 
not  taken  at  all  or  from  Monaghan  and  Cavanagh.  Those  two 
defendants  should  be  deemed  primarily  liable  in  respect  to  all 
the  property  sold,  because  the  injury  to  the  plaintiff  is  the 
direct  consequence  of  their  proceedings,  and  because  they 
received  the  price  which  the  property  produced.  A  proper 
adjustment  of  the  rights  of  all  the  parties,  I  think,  would  be 
this :  The  plaintiff  is  entitled  to  compensation  for  his  loss,  a 
just  regard  being  had  to  the  value  of  any  security  which  has 
not  been  disturbed.  The  defendants,  Monaghan  and  Cavanagh, 
are  liable  to  the  extent  of  such  loss  for  the  value  of  all  the 
mortgaged  property  which  they  caused  to  be  seized  and  sold. 
Gosling  is  also  liable  for  the  value  of  the  articles  purchased  by 
him ;  but  any  judgment  to  be  recovered  against  him  should  be  so 
rendered  as  to  be  auxiliary  only  to  the  collection  of  the  amount 
recovered  against  the  other  defendants.  Some  of  my  brethren, 
however,  think  there  is  a  misjoinder  of  defendants,  and  that 
on  another  trial  the  plaintiff  must  elect  to  abandon  his  suit 
either  against  Gosling  or  the  other  defendants.     Perhaps  they 
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if  the  defendant  was  liable,  was  admitted  to  be  $62.70.  The 
plaintiff  had  established  a  toll-gate,  and  had  a  keeper  stationed 
at  it,  but  the  defendant  drove  through  without  paying  toll, 
claiming  that  the  road  was  out  of  repair.  The  gate-keeper 
was  aware  that  the  defendant  was  passing  the  gate,  and  did 
not  do  anything  to  prevent  him.  The  plaintiff  recovered  the 
above  amount  with  interest,  and  the  defendant  appealed.  The 
case  was  submitted  on  printed  points. 

Winiam  Porter,  for  the  appellant 

C.  W.  Smfiy  for  the  respondent 

Denio,  J.  There  is  no  force  in  the  objection  that  a  formal 
promise  by  the  defendant  to  pay  the  amount  alleged  to  be  due 
from  him  for  tolls,  is  not  stated  in  the  complaint  In  pleading 
under  the  Code,  it  is  sufficient  to  state  the  fects  from  which  the 
law  infers  a  liability,  or  implies  a  promise.  If  the  defendant 
is  legally  liable  for  these  tolls  on  account  of  having  used  the 
road,  an  action  of  debt  would  have  lain  at  common  law  upon 
a  statement  of  the  fects  creating  the  liability,  without  the  aver- 
ment of  a  promise. 

The  only  question  of  any  moment  in  this  case  is,  whether  the 
remedy  given  by  the  statute  for  enforcing  the  payment  of  the 
toll  is  not  exclusive.  The  general  plankroad  act  declares  that 
the  companies  ''  may  demand  and  receive  toll "  according  to  the 
rates  there  specified  (Laws  of  1847,  p.  226,  §  86) ;  and  the 
thirty-fifth  section  of  the  title  of  the  Revised  Statutes  con- 
cerning turnpikes,  which  is  adopted  by  the  plankroad  act, 
provides  that  the  toll-gatherers  may  detain  and  prevent  from 
passing  through  their  gates,  persons  driving  carriages  subject 
to  toU,  until  they  shall  have  paid  the  tolls.  (1  R.  S.,  584 ; 
Laws  of  1847,  p.  231,  §  47.)  The  defendant  maintains  that 
this  right  to  prevent  the  passage  of  the  carriage,  by  keeping 
the  gate  closed,  is  the  only  remedy  which  exists  for  tolls,  and, 
consequently,  that  his  action  will  not  lie.  The  principle  al- 
luded to,  is  thus  stated  by  Lord  Mansfield  :  "  where  a  statute 
Smith.— Vol.  IX.  70 
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the  statute ;  "  for  disobedience  of  an  order  of  sessions,"  he  said, 
"  is  an  offence  indictable  at  common  law.  Here  the  relief  is  to 
be  assessed  and  directed  by  order  of  sessions,  and  a  particular 
proceeding  in  a  summary  way  is  prescribed  by  the  act  as  a 
particular  sanction  and  method  of  punishment  But  it  is  to  be 
presumed  that  the  legislature  then  knew  and  considered  that 
disobedience  to  an  order  of  sessions  was  an  offence  indictable 
at  common  law.  So  that  they  must  have  intended  that  there 
should  be,  and  there  actually  are,  two  remedies  in  the  present 
case ;  one  to  proceed  by  way  of  indictment  for  disobeying  the 
order  where  the  weekly  payment  is  neglected  or  refused  to  be 
made;  the  other,  to  distrain  for  the  20s.  penalty  after  the 
expiration  or  the  month."  In  the  present  case,  it  is  fair  to 
presume  that  it  was  within  the  contemplation  of  the  legislature 
that  the  common  law  furnished  an  action  of  debt  for  these 
tolls,  and  that  they  designed  to  superadd  to  that,  the  right,  if 
they  chose  to  enforce  it,  of  hindering  a  traveler  from  pur- 
suing his  journey  until  he  should  pay  the  sum  which  the  com- 
pany was  authorized  to  demand  for  the  use  of  the  road. 

The  case  of  Almy  v.  Harris^  just  referred  to,  also  proceeded 
upon  the  same  distinction.  The  plaintiff  was  the  proprietor 
of  a  ferry,  granted  to  him  by  a  Court  of  Common  Pleas,  pur- 
suant to  a  statute,  which  also  prohibited  the  setting  up  of  a 
ferry  by  others  without  a  license,  for  the  transporting  of  per- 
sons or  property  across  a  river  under  a  penalty  of  five  dol- 
lars. The  action  was  for  disturbing  the  plaintiff  in  the  use  of 
the  ferry,  and  it  was  held  that  the  plaintiff  could  not  recover 
because  the  right  was  derived  wholly  from  the  statute,  and  the 
penalty  was  the  only  remedy  for  punishing  intruders.  The 
distinction  between  that  case  and  the  present  consists  in  this, 
that  a  turnpike  or  plankroad  company  are  obliged  to  acquire 
the  possession  of  land  and  to  prepare  it  for  use  as  a  road, 
and  that  the  common  law  annexes  to  such  proprietorship  the 
usual  common-law  remedies ;  whereas  in  the  case  of  a  feriy 
there  is  no  material  property  possessed  by  the  owner  of  the 
franchise,  the  whole  right  existing  in  the  authority  given  by 
statute. 
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Though  equity  may  enforce  specific  performance  of  an  agreement  to  make 
a  mortgage,  it  will  not  give  to  an  executed  agreement  of  the  parties 
contemplating  no  fiirther  act  by  either,  any  different  effect  than  that 
which  the  law  attributes;  nor  will  it  reform  the  writing  to  make  an 
agreement  of  a  different  effect  from  that  which  the  parties  intentionally 
entered  into. 

Money  was  advanced  upon  the  security  of  a  mortgage  with  a  parol  agree- 
ment that  furtlier  advances  should  be  made :  that  the  amount  thereof 
should  be  inserted  in  the  bond,  and  that  the  mortgage  should  be  con- 
sidered as  security  for  what  should  thus  be  inserted.  After  the  mort- 
gage was  recorded,  a  further  advance  was  made  and  the  amount  inserted 
in  the  bond :  JBeld,  that  the  mortgage  could  not  be  extended  to  cover 
such  subsequent  advance  even  as  against  a  grantee  of  the  premises  who 
took  them  for  a  precedent  debt,  and  with  full  notice  of  all  the  &cta 

Appeal  from  the  Supreme  Court.  The  action  was  to  res- 
train the  foreclosure  by  advertisement,  and  to  compel  the  can- 
cellation, of  a  mortgage  held  by  the  appellant  against  one 
Spicer.  The  trial  was  before  a  referee,  who  found  these  fisMJts: 
On  the  4th  of  March,  1852,  Spicer  procured  from  the  defend- 
ant, on  the  security  of  the  bond  and  mortgage  in  question,  an 
advance  of  $200  on  lumber  to  be  thereafter  furnished.  The 
mortgage  was  recorded  on  the  8th  of  March,  1852. 

The  original  condition  of  the  bond  and  mortgage  was  for 
the  payment  of  $200  and  interest  on  the  15th  of  Jane,  1852. 

At  the  time  the  $200  was  advanced,  it  was  agreed  between 
the  parties  that  if  Spicer  should  want  more  money,  the  defend- 
ant would  advance  it,  and  for  the  purpose  of  securing  it,  the 
amount  of  such  further  advance  should  be  inserted  in  the 
bond,  with  the  parol  agreement  that  the  mortgage  should  be 
considered  as  security  for  what  was  thus  inserted. 

Accordingly,  within  ten  days  after  the  mortgage  was  given, 
Spicer  applied  for  and  obtained  from  the  defendant  a  further 
advance  of  $180,  inserting  at  the  same  time  in  the  bond  a  fur- 
ther condition  for  the  payment  of  that  amount,  with  interest, 
on  the  1st  of  June,  1852. 

The  mortgage,  which  hfld  been  in  the  meantime  recorded, 
was  conditioned  for  the  payment  of  $200  and  interest,  with 
the  additional  clause — ^^  according  to  the  condition  of  a  certain 
bond  obligator j/  bearing  even  date  kereunik," 
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condition  of  the  bond,  is  to  be  deemed  actually  incorporated  in 
the  condition  of  the  mortgage  al«o,  so  as  to  render  the  latter  a 
legal  security  for  both  the  sums  in  question.  /  This  proposition 
does  not  require,  nor  does  it  admit,  any  aid  from  the  understand- 
ing of  the  parties  derived  from  the  extrinsic  evidence.  If  it  be 
a  sound  one,  it  i»  universally  sound ;  so  that,  if  a  bond  be  given 
for  $2,000  actually  loaned,  and  a  mortgage  collateral  thereto 
be  given  for  $1,000,  the  latter  is  always  to  be  read  and  con- 
strued as  a  security  for  the  larger  sum.  The  instrument  being 
legally  perfect,  there  is  no  occasion  to  reform  it,  or  to  involve 
the  doctrine  of  equitable  lien,  of  specific  performance,  or  any 
kindred  doctrine  of  equity. 
P*^I  think  this  proposition  cannot  be  maintained.  A  bond  and  ^ 
mortgage  are  two  instruments,  although  one  may  be  collateral 
to  the  other.  The  one  is  a  personal  obligation  for  the  debt : 
the  other  create?  a  lien  upon  land  for  the  security  of  that  debt, 
and  it  may  well  be  for  a  portion  of  the  debt  instead  of  the 
whole.  If  the  personal  obligation  expresses  two  sums,  and 
the  collateral  instrument  expresses  only  one  of  them,  I  see  no 
reason  why  each  should  not  be  construed  according  to  its  own 
terms.  '  So,  if  the  condition  of  a  bond  be  for  a  larger,  and  that 
of  the"  mortgage  be  for  a  smaller  sum,  the  obvious  effect  of 
both  the  instruments  is  that  the  maker  binds  himself  generally 
for  the  whole  debt,  while  he  specially  pledges  the  mortgaged 
land  for  only  a  given  part  of  it.  In  this  case  the  written  con^ 
dition  of  the  bond  is  to  pay  $200,  and  the  further  sum  of  $180 ; 
while  that  of  the  mortgage  is  only  to  pay  the  $200.  Each 
instrument  is  perfect,  and  each  admits  of  a  plain  construction 
and  effect  according  to  its  own  language.  If  we  do  not  look 
outside  of  them,  there  is  no  ambiguity.  A  debt  was  created, 
consisting  of  two  sums.  The  land  was  mortgaged  for  one  of 
those  sums  only. 

In  the  next  place,  if  the  doctrine  were  admitted  that  a  mort- 
gage passes  the  freehold  or  legal  estate  in  lands,  it  would  pro-     ^ 
bably  follow  that  a  parol  agreement  that  the  security  should 
stand  for  a  new  advance  would  be  good  against  the  mortgagee 
or  any  one  claiming  under  him  not  having  the  rights  of  bona 
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admitted  bj  English  jurists  that  this  doctrine  contravenes  the 
statute  of  frauds,  although  it  has  become  well  s^fttled  in  the 
jurisptudenoe  of  that  Country.  (4  Kent  Com.,  161.)    It  is 
confined  there  to  the  precise  case  of  a  deposit  Of  title  deeds. 
A  mere  parol  agreemenit  to  make  a  mortgage,  or  to  deposit 
deeds,  does  not  create  an  equitable  lien.    In  this  State  the 
doctrine  is  almost  unknown,  because  we  hav6  no  practice  of 
creating  liens  in  this  manner.    Equity,  howevet,  here  as  well 
as  there,  does  sometimes  specificaHy  enforce  parol  agreements 
which  are  within  the  statute  of  frauds ;  and  I  see  no  reason 
to  doubt  that  such  an  agi'eement  to  make  a  mortgage  may 
be  enforced  when  money  or  value  has  been  parted  with 
on  the  faith  of  it,  and  the  circumstances  are  such  as  to  ren- 
der it  inequitable  to  refuse  the  relief.     But,  in  the  present 
Case,  the  precise  difficulty  is  in  the  absence  of  any  stich  agree- 
ment    The  defendant  had  loaned  $200,  and  held  a  mort- 
gage for  that  amount.    He  then  advanced  another  sum ;  but 
there  was  no  agreement  to  make  another  mortgage,  or  to 
change,  in  any  respect,  the  terms  of  the  one  already  made. 
The  additional  sum  was  inserted  in  the  bond,  with  an  under- 
standing thereby  that  the  mortgage  shoxdd  be  "  considered  "  as 
a  security  for  that  sum  also.     The  instrument,  as  it  was  made, 
was  a  plain  security  for  $200 ;  and  no  change  in  its  terms  was 
contemplated.     Nor  is  there  the  least  pretence  that  any  writing 
was  to  be  executed  creating  a  special  security  for  the  new 
advance.    Now,  a  loan  of  money,  vrith  a  mere  understanding 
that  the  land  of  the  borrower  is  a  security  for  the  debt,  does 
not  create  a  mortgage,  legal  or  equitable.    If  it  be  specifically 
agreed  to  execute  a  legal  mortgage,  a  very  difietent  question 
arises.     The  deposit  of  title  deeds  is  evidence  of  such  an  agree- 
ment    But  here  there  was  no  agreement  to  do  anything  which 
was  not  actually  done.    Consequently,  if  enough  was  not  done 
to  create  a  mortgage,  then  none  was  created.     There  is  no  room 
for  the  doctrine  of  specific  performance,  because  there  is  nothing 
unperformed.     The  parties  may  have  misunderstood  the  effect 
of  what  they  did ;  but  nothing  in  the  transaction  was  left 
unfinished  of  which  equity  can  now  decree  the  complete  exc- 
Smitu. — Vol.  IX.  '         71 
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rule  on  the  subject,  especially  if  the  relief  sought  be  in  direct 
opposition  to  the  statute  of  frauds.  In  the  case  of  Hunt  v. 
BoiLsmaniere^s  Executors  (I  Peters,  1),  the  general  intention  of 
the  parties  was  to  effect  a  security  upon  a  ship  at  sea  equiva- 
lent to  a  mortgage  or  bill  of  sale.  With  that  design,  a  power 
of  attorney  to  sell  was  executed,  which,  as  they  understood 
and  were  advised,  accomplished  the  object  in  view.  As  a 
power  merely,  the  instrument  was  revoked  by  the  death  of  the 
party  who  signed  it,  and  a  bill  was  filed  to  reform  the  writing 
so  that  it  might  stand  as  a  security  according  to  the  intention. 
It  was  adjudged,  in  the  S.upreme  Court  of  the  United  States, 
upon  the  fullest  consideration,  that  the  bill  could  not  be  main- 
tained— the  ground  of  decision  being  that  the  court  could  not 
make  an  agreement  of  a  different  tenor  and  effect  from  the  one 
which  the  parties  themselves  had  intentionally  entered  into. 
The  case  before  us  seems  to  me  still  weaker  in  its  circumstances, 
because  not  only  was  there  no  agreement  for  a  better  security 
than  the  defendant  actually  received,  but  it  does  not  even 
appear  that  he  acted  under  any  mistake  as  to  the  legal  effect 
of  the  transaction.  The  new  advance  of  money  was  inserted 
in  the  bond ;  but  there  is  no  pretence  of  a  belief  that  this,  in 
any  respect,  affected  the  mortgage.  There  was  a  parol  agree- 
ment that  the  mortgage  should  be  considered  as  a  security  also 
for  the  sum  thus  inserted.  The  other  party  might  give  effect 
to  this  agreement  in  any  suit  or  proceeding  against  him  to 
foreclose,  if  he  voluntarily  chose  to  do  so.  But  it  is  not  alleged 
that,  under  a  mistake  even  of  the  law,  this  agreement  was 
supposed  to  be  of  any  binding  force  or  effect  On  the  whole, 
I  am  of  opinion  that  the  defendant's  lien,  whether  viewed  at 
law  or  equity,  was  only  for  the  original  sum  of  $200,  and, 
consequently,  that  the  judgment  of  the  court  below  is  right 

Davies  and  Mason,  Js.,  dissented ;  Hoyt,  J.,  did  not  sit  in 
the  case. 

Judgment  affirmed. 
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with  the  defendant's  approyal,  to  correspond  with  the  number 
of  such  policy.  The  plaintiff  claimed  to  Recover  the  whole 
amount  specified  in  the  note,  without  an  j  assessment  for  losses, 
none  being  averred. 

Upon  the  trial  before  a  referee,  it  appeared  that  the  defend- 
ant made  an  application,  in  writing,  for  insurance  upon  a  house, 
some  time  previous  to  the  organization  of  the  company,  to 
Mann,  an  agent  appointed  to  receive  such  applications,  who 
'testified  that  he  informed  the  defendant's  agent,  one  Khowlton, 
that  the  company  was  not  then  so  organized  as  to  issue  poli- 
cies though  receiving  applications  therefor.  One  of  the  oflBl- 
cers  of  the  company  testified  that  the  note  was  presented  to 
the  commissioners  who  examined  its  securities,  and  was  treated 
by  them  as  a  part  of  the  capital  necessary  to  enable  it  to  com- 
mence the  business  of  insurance.  There  was  evidence  tending 
to  make  it  doubtful  whether  the  defendant  was  apprised  that 
the  company  was  not  folly  organized  at  the  time  when  he  made 
the  note.  The  referee  reported  in  favor  of  the  plaintiffl  TTpon 
appeal  the  court  at  general  term  in  the  fifth  district  ordered  a 
new  trial,  certifying  that  it  was  granted  on  questions  of  fiujt, 
as  well  as  of  law,  and  the  plaintiff  appealed  to  this  court, 
stipulating  for  judgment  final  against  him  in  case  the  order 
for  a  new  trial  should  be  affirmed.  The  cause  was  submitted 
on  printed  arguments. 

Francis  Kemcm^  for  the  appellani 

Porter  Jk  Wallace^  for  the  respondent 

Seldek,  J.  It  appears  from  the  judgment  from  which  this 
appeal  was  taken,  that  the  judgment  entered  at  special  term 
upon  the  report  of  the  referee  was  reversed  upon  questions  of 
fact  as  well  as  of  law.  It  becomes  the  duty  of  this  court,  there- 
fore, imder  the  recent  statute  amending  the  Code  of  Procedure, 
to  review  the  case,  with  reference  to  errors  both  of  law  and  of 
fact. 

The  main  question  in  the  case  is,  whether  the  note  upon 
which  the  action  is  brought  belongs  to  the  class  of  notes  pro- 
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No  objection  was  made  to  the  admissibility  of  this  evidence, 
and  none,  I  think,  could  have  been  sustained  if  made.  Al- 
though the  terms  of  the  note  do  not  conform  to  the  provisions 
of  the  act,  they  are  not  necessarily  in  conflict  with  it  IIJ 
therefore,  the  evidence  in  this  case  was  sufficient  to  establish  the 
&cts  which  was  admitted  in  the  case  of  White  v.  HaigkL,  the 
conclusion  arrived  at  in  that  case  would  be  decisive  of  this. 
The  referee  thought  the  evidence  sufficient  and  held  the  de- 
fendant liable.  The  court  at  general  term  thought  otherwise, 
and  reversed  the  judgment  It  now  devolves  upon  this  court 
to  settle  this  controverted  question  of  fact 

The  referee  appears  to  have  found  the  fiact  in  question 
upon  the  testimony  of  Silas  Mann,  the  agent  of  the  plaintiff, 
who  received  the  defendant's  application  and  note  and  for- 
warded them  to  the  company :  and  of  E.  J.  Bichardson,  one 
of  the  officers  of  the  company.  Mr.  Mann  says  that  when  he 
received  the  application  from  Mr.  Knowlton,  the  agent  of  the 
defendant,  he  informed  Eoiowlton  that  the  company  was  not 
then  organized  but  would  be  in  a  short  time,  and  Mr.  Bichard- 
son, testified  that  the  note  of  the  defendant  was  one  of  the 
notes  presented  to  the*  commissioners,  and  which  went  to 
make  up  the  one  hundred  thousand  dollars  of  capital,  which 
the  company  was  required  to  have  previous  to  commencing  its 
business. 

This  evidence  could  scarcely  be  regarded  as  sufficient  to 
establish  the  fact  in  controversy,  even  if  entirely  unopposed. 
It  does  not  appear  that  the  defendant  was  in  any  manner  cog- 
nizant, either  personally  or  through  his  agent,  of  the  fact  that 
the  note  in  question  was  presented  to  the  commissioners  as  part 
of  the  one  hundred  thousand  dollars.  That  feet,  therefore, 
can  have  but  little,  if  any,  weight  in  the  case.  It  does  not 
tend  to  show  that  the  note  was  given  for  the  purpose  of  being 
so  used.  Hence,  the  finding  must  rest  mainly,  if  not  exclu- 
sively, upon  the  testimony  of  Mr.  Mann,  that  he  informed  the 
defendant's  agent  that  the  company  was  not  yet  organized. 
But  this,  if  true,  does  not  prove  that  the  note  was  given  as 
a  part  of  the  preliminary  capital.     The  defendant,  wishing  to 
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such  inference.  It  purports  to  be  given,  not  in  consideration 
of  an  obligation  on  the  part  of  the  company  to  insure  from 
time  to  time  until  the  cash  premiums  should  be  sufficient  to 
repay  the  amount  of  the  note,  but  of  a  single  specific  policy, 
to  be  issued,  as  appears  firom  the  application  which  accompa- 
nied the  ^ote,  for  the  insurance  of  a  single  block  of  stores, 
valued  at  $2,000,  the  premium  upon  which,  to  be  paid  in  hand, 
was  only  $9.60.  Again,  the  note  was  not  made  payable  abso 
lutely,  nor  at  any  specific  time,  but  "  in  such  portions  and  at 
such  time  or  times  as  the  directors"  might,  agreeably  to  their 
charter,  require. 

These  features  characterize  the  note  so  strongly,  as  one 
intended  merely  as  an  ordinary  guaranty  note,  subject  only  to 
assessment  for  losses,  that  nothing  short  of  the  most  conclusive 
evidence,  or  of  an  express  admission  as  in  the  case  of  White  v. 
Hdight,  could  be  sufficient  to  establish  the  &ct  that  it  was 
intended  as  a  note  of  the  other  class.  There  is  clearly  no  such 
evidence  in  this  case.  -  The  testimony  is  even  conflicting  upon 
the  question  whether  Klnowlton,  the  agent  wh6  made  the 
arrangement  for  the  defendant,  was  apprized  at  all  that  the 
company  was  still  unorganized;  and  that  is  the  only  fkct  that 
has  any  tendency  to  meet  the  in&rence  to  be  drawn  from  the 
terms  of  the  note.  My  conclusion  therefore  is,  that  the  gene- 
ral term  was  right  in  reversing  the  judgment  of  the  special 
term  and  ordering  a  new  trial  The  defendant  is,  therefore, 
entitled  to  final  judgment^  pursuant  to  the  stipulation  of  the 
plaintiff 

All  the  judges  concurring, 

Order  granting  new  trial  affirmed,  with  costs,  and  judgment 
absolute  for  defendant 

Smith.— Vol.  IX.  12 
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By  the  Ooubt — Lott,  J.  We  are  of  opinion  that  the 
instruments  on  which  the  action  was  brought  were  negotiable, 
and  that  the  defendant  was  properly  held  liable  as  an  indorser 
thereon.  They  were  made  by  the  city  of  Milwaukie,  and  are 
in  the  form  of  bills  drawn  by  its  mayor  on  its  treasurer,  attested 
by  its  clerk  and  countersigned  by  its  comptroller,  and  directing 
the  treasurer  to  pay  to  the  order  of  the  defendant  certain  sums 
therein  specified,  with  interest,  "out  of  any  funds  belonging  to 
the  city  not  before  specially  appropriated,"  and  then  it  is  added 
that  the  same  were  on  the  date  thereof  allowed  for  dredging, 
and  chargeable  to  the  general  city  fund. 

It  is  claimed  by  the  defendant  that  the  payment  depended 
on  the  condition  of  the  funds  at  the  time  they  became  due,  and 
that  the  city  would  not  be  bound  to  pay  them  unless  there 
was  sufficient  moneys  in  the  city  treasury  at  that  time,  not 
specially  appropriated,  to  meet  the  demand.  Such  is  not  their 
meaning.  An  indebtedness  to  the  amount  specified  is  acknow- 
ledged, and  it  is  stated  for  what  it  has  been  incurred,  and  on 
what  fund  it  is  chargeable,  and  although  it  directs  the  treasurer 
to  pay  the  amounts  "  out  of  any  funds  belonging  to  the  city 
not  before  specially  appropriated,"  no  inference  can  be  drawn 
from  this  direction  that  it  is  chargeable  and  payable  out  of 
any  particular  or  specified  fund;  on  the  contrary  such  an  infe- 
rence is  repelled.  The  financial  officer  of  the  city  is,  in  efiect, 
directed  that  he  shall  not  pay  the  amount  out  of  any  spe- 
cific moneys  appropriated  and  set  apart  to  other  objects,  but 
that  he  must  make  the  payment  out  of  the  general  funds  of  the 
city,  and  charge  the  general  city  fund  theremth  in  his  accounts. 

Ti.  1 J. X l^j._J    ^1-^x  aT 'n     t^_    -    J«iS_: /»   /» J- 
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the  defendants  was  a  gODeral  denial  of  each  and  everj  allegation 
in  the  complaint 

After  the  isQue  was  so  joined,  the  canse  was  regularly 
removed  into  the  Court  of  Common  Pleas  ii^  and  for  the  dty 
and  county  of  New  York,  under  the  provisions  of  the  act 
entitled  ''  An  act  to  reduce  the  several  acts  rdating  to  the 
District  Courts  in  the  city  of  New  York  into  one  act,"  passed 
April  13th,  1857.    (Chap.  844,  Laws  of  1857.) 

After  the  cause  was  so  removed  it  was  referred,  by  an  order 
of  the  Court  of  Common  Pleas,  to  William  Bloomfield,  Esq., 
to  hear,  try  and  determine  the  issues  therein ;  he  found  in 
favor  of  the  plaintLG^  and  direc^d  judgment  for  $196.20 
besides  costs.  A  judgment  was  thereupon  entered  on  the  first 
day  of  October,  1860,  which,  on  appeal^  waa  affirmed  by  the 
general  term  of  the  Court  of  Conmion  Pleas,  by  an  order  duly 
made  and  entered  on  the  27th  day  of  February,  1861,  and  on 
the  same  day  the  defendants  appealed  to  this  court  without 
any  order  allowing  such  appeaL 

A  motion  is  now  made  to  dismiss  the  appeal  on  the  ground 
that  such  order  was  not  obtained;  and  the  question  presented, 
is,  whether  the  appeal  without  it  is  valid. 

It  is  provided  by  section  11  of  the  Code,  as  amended  in 
1867  (Chap.  728,  of  the  Laws  of  that  year,  §  1),  that  an  appeal 
to  this  court  shall  not  be  allowed  in  an  action  originally  com- 
menced in  a  Court  of  a  Justice  of  the  Peace,  or  in  the  Marine 
Court  of  the  City  of  New  York,  or  in  an  Assistant  Justice's 
Court  [now  District  Court]  of  that  city,  or  in  a  Justice's  Court 
of  any  of  the  cities  of  this  State,  unless  the  general  term  of 
the  Court,  by  which  the  judgment  sought  to  be  reviewed  was 
rendered,  shall  by  order  duly  entered  allow  such  appeal  before 
the  end  of  the  next  term  after  which  such  judgment  was 
entered ;  but  this  prohibition  is  declared  not  to  extend  to  actions 
discontinued  before  a  justice  of  the  peace,  and  prosecuted  in 
another  court,  pursuant  to  sections  60  and  68  of  the  Code. 

The  actions  embraced  within  that  prohibition  are  those 
where  there  is  a  discontinuance  upon  an  answer  interposed 
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Beeeman,  Administrator,  &c.,  v.  Bonsob,  the  People  et  oL 

The  following  is  a  verbatim  report,  by  a  phonographer,  of 
the  argument  of  William  Curtis  Notes,  in  this  case  (ante, 
p.  298).  It  contains  so  elaborate  a  collection  of  the  authorities 
relating  to  the  history  of  the  doctrine  of  charitable  uses — 
some  of  them  rare  and  out  of  print — that  the  Eeporter  be- 
lieves himself  to  be  rendering  an  acceptable  service  to  the  pro- 
fession in  giving  it  greater  perpetuity  and  diffusion,  than  a 
pamphlet  could  attain. 

The  very  able  arguments  of  the  other  eminent  counsel  in 
this  case,  necessarily  suffer  the  common  fate  that  attends 
winged  words,  however  weighty  or  eloquent,  when  no  phono- 
grapher is  present  It  would  do  injustice  to  those  gentlemen 
to  present  their  arguments  in  the  skeleton  nakedness  of  the 
printed  points. 

Mr.  N0TK8  said : 

K  your  Honors  please  —  A  brief  reference  to  the  sitoatioh  of  the 
parties  litigating  in  this  case,  will  be  all  the  introduction  I  shall  make 
to  the  l^al  questions  I  propose  to  present  to  the  court  There  is 
really,  as  between  the  parties  other  than  the  State,  no  substantial 
difference  of  interest  The  Bonsors,  if  the  property  is  to  be  regarded 
as  personal  estate,  will  take  the  one-half  of  it  as  next  of  kin,  and 
Mrs.  Barthrop  the  widow,  will  take  the  other  hal(  so  that,  although 
there  is  an  apparent  antagonism  between  the  representatives  of  Mrs. 
Barthrop,  and  the  Messrs.  Beekman  and  the  Bonsors,  in  respect  of 
the  £Eurm  that  was  to  be  provided  for  the  latter  in  this  country,  yet  in 
reality,  the  annihilation  of  that  provision  which  has  been  effected 
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'^I  will  that  my  executors  parchnse  a  fkrm  In  trust  for  the  benefit 
of  my  nephews  and  nieces,  children  of  my  sister  Mary  Bonsor,  of 
Nottinghamshire,  in  England,  not  exceeding  six  thousand  dollars,  m 
an  asylum.^^ 

Mark  the  phrase  I  A  sort  of  semi-public  charitable  institution  fof 
his  own  family  —  the  descendants  of  a  sister  I 

"^  And  it  is  my  wish  they  come  and  occupy  the  same,  especially 
my  nephew  Henry,  but  my  executors  must  hare  full  power  over  the 
same  for  fifiteen  years,  for  the  benefit  of  all  my  nephews  and  nieces 
as  they  think  fit,  and  after  the  fifteen  years  is  expired^  they  may  sell 
the  same  and  apportion  the  avails  among  them,  or  their  heirs  or  sur* 
vivors,  as  they  think  just,  and  if  any  of  my  nephews  and  nieces  cavil 
or  dispute  with  the  arrangements  my  executors  make  for  their  mutual 
benefit,  I  will  that  they  receive  no  part  thereof." 

So  that  the  executors  were  appointed  a  committee  to  manage  these 
unknown  people  when  they  came,  and  if  they  were  not  satisfied  with 
the  means  adopted  for  that  purpose,  they  were  to  be  cut  off  from  all 
participation  in  this  bounty.  Consider  this  for  a  moment  in  connec- 
tion with  the  residuary  clause.  He  gives,  after  satisfying  all  the  pro- 
visions of  his  will  in  regard  to  the  dispensary,  the  residue  to  his 
executors  in  trust, 

''to  pay  and  apply  the  same  in  such  sums,  and  at  such  time 

and  times  as  in  their  discretion  they  shall  think  fit  and  proper,  to  the 
treasurer  or  other  officer  having  the  management  of  the  pecuniary 
affairs  of  any  one  or  more  societies  for  the  support  of  indigent  re- 
spectable persons,  especially  females  and  orphans,  and  for  the  use  of 
said  society  or  societies,  hereby  intending  to  give  to  my  executors 
full  discretionary  power  as  to  the  disposition  of  the  same,  but  so  as 
that  the  same  shall  be  applied  to  objects  of  charity.'' 

It  is  not  said  whether  these  societies  shall  be  incorporated,  or  not ; 
but  before  his  relations  can  receive  the  benefit  of  the  six  thousand 
dollars,  they  are  to  occupy  this  domestic  '^  asylum,"  under  the  man- 
agement of  his  executors.  And  before  they  can  reap  one  particle  of 
benefit  under  this  residuary  clause,  they  are  to  become,  in  addition  to 
this  unfortunate  and  unhappy  condition  in  a  private  asylum,  corporate 
paupers/  If  they  should  connect  themselves  with  any  association 
of  that  sort  —  a  refuge  for  pauperism — they  could  receive  its  bene- 
fits, and  not  otherwise. 

If  the  court  please,  a  will  which  contains  such  provisions  —  and  I 

do  not  say  this  for  the  purpose  of  reflecting  on  the  memory  of  the 

testator  —  a  will  which  contains  such  provisions  as  this  in  relation  to 

the  blood  relations  of  a  man,  should  not  stand,  unless  there  be  some 
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There  is  no  obligation  on  the  executors  to  apply  the  rents  and 
profits.     And  then,  if  they  cavil,  they  are  to  be  cut  off, 

I  say,  in  the  next  place,  nor  could  the  title  vest  in  them  under 
§§  47,  48  and  49,  inasmuch  as  the  devise  of  "any  interest"  to  them 
was  forbidden  by  the  statute  cited,  and  the  trust  was  also  void. 

Again,  equity  would  not  raise  a  resulting  trust  in  their  favor,  in 
fraud  of  the  rights  of  the  State,  or  the  law  of  the  land ;  and,  clearly, 
an  estate  or  interest  would  not  vest  in  them  under  these  sections,  in 
fraud  of  the  statute  cited.  (Leggeit  v.  Dubois^  5  Paige,  114  ;  Hvh- 
bardy.  Goodvfin^  3  Leigh,  492;  2  Kent's  Com.,  62,  note.)  That 
devise  could  not  be  made  to  an  alien.  A  resulting  trust  never  arises 
in  favor  of  an  alien.  It  never  arises  in  any  matter  involving  an  ille- 
gality ;  and  in  this  case,  therefore,  there  would  not  be  a  resulting  trust. 

My  next  proposition  is,  that  the  devise  and  bequest  in  the  first 
codicil  for  "a  public  dispensary  as  in  New  York,  on  a  similar 
plan,  for  indigent  persons,  both  sick  and  lame,  to  be  attended 
by  a  physician  elected  to  the  establishment,  at  their  own  homes,  and 
also  daily  at  the  dispensary,  *  *  *  and  funds  enough  to 
carry  on  the  building,  and  yearly  expenses,"  was  illegal  and  void, 
because  it  seeks  to  create  a  trust  in  lands  and  personal  property  con- 
trary to  the  Revised  Statutes. 

If  valid,  the  direction  would  be  imperative,  and  would  require  the 
purchase  of  land,  and  the  erection  of  buildings  upon  it  for  a  dispen- 
sary. It  demands  an  "  establishment,"  which  is  something  ^  settled 
firmly,"  or  "  instituted  for  public  or  private  uses,"  and  also  a  "  build- 
ing ;"  both  involving  a  substantial  and  permanent  edifice,  or  structure 
erected  on  land. 

"  A  dispensary  as  in  New  York  — ."  Where  they  are  public  edi- 
fices, used  as  dispensaries,  "  on  a  similar  plan,  for  indigent  per- 
sons, both  sick  and  lame,  to  be  attended  by  a  physician  elected  to 
the  establishment,  at  their  own  homes,  and  also  daily  at  the  dispen- 
sary ;  my  executors  to  consult  judicious  men  in  Albany  respecting 
the  same,  and  funds  enough  to  carry  on  the  building  and  yearly 
expenses." 

The  association  of  these  terms,  it  seems  to  me,  shows  that  the 
testator  contemplated  the  carrying  on  of  the  dispensary  after  the  edi- 
fice to  be  used  for  that  purpose  was  erected.  Now  Boyle  says  (p.  90) 
that— 

"  Where  money  is  bequeathed  for  the  purpcee  either  of  *  erecting* 
or  *  building*  an  infirmary  or  school,  or  other  charitable  institution, 
without  saying  upon  what  lands,  the  courts  have,  for  some  time  past, 
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Bat  eyen  if  the  bequest  would  be  satisfied  by  birini 
house  and  lands,  still  the  rule  would  be  the  same.  My 
seemed  to  think  that  that  would  authorize  a  distinction 
not  be,  as  it  must  be  a  hiring  or  leasing  continuously  01 
so  as  to  be  as  unlimited  in  duration  as  the  dispensary  itsel 
would  not  be  an  answer  to  say,  you  can  hire  for  a  yeai 
another  year,  and  so  on.  It  presupposes  the  necessity 
ous  possession  of  real  estate,  commensurate  with  the  d 
trust,  and  Highmore  on  Mortmain  (p.  226)  contains  the 
even  such  a  devise  is  void. 

I  say,  in  addition,  then,  under  this  proposition,  the 
travention  of  the  Revised  Statutes  in  regard  to  use 
inasmuch  as,  in  order  to  carry  the  testator's  intention 
requires  the  creation  of  some  organized  legal  existeni 
indefinite  duration,  to  receive  and  hold  the  title  to  the  1 
ings  necessary  for  the  dispensary,  and  to  the  funds  ( 
which  to  pay  the  salary  or  compensation  to  the  ^  electe 
of  the  establishment,"  and  the  incidental  expenses,  and 
same  from  time  to  time  in  perpetuity.  Now,  if  suol 
not  been  created  by  the  will,  or  if  the  authority,  in  exp 
not  been  conferred  upon  this  courts  or  upon  some  oth 
body  atithorized  to  create  them,  then  they  must  be 
virtue  of  some  inherent  power  in  the  Court,  or  in  sor 
to  do  the  same  thing ;  and  I  say  this  can  only  be  < 
ing  a  corporation,  or  by  the  appointment  of  trustees 
some  other  tribunal,  or  a  legislative  body,  authori: 
appoint  them. 

Now  I  need  not  say  it  is  no  part  of  the  power  of 
Chancery  to  appoint  trustees  de  novo  of  anything.  It 
trustees  that  have  been  appointed  by  some  l^al  meai 
in  a  Court  of  Equity  to  appoint  trustees  of  a  fund  wfa 
trustees — has  no  existence.  It  is,  in  effect,  the  creatio 
tion.  Trustees  unlimited  in  duration,  or  capable  of  unlii 
by  means  of  a  new  creation  as  often  as  there  is  a  vacan< 
a  corporation.  The/  have  a  contmuous  existence.  1 
And  the  Court  of  Chancery  has  no  power,  inherently  0 
appoint  trustees  to  anything,  where  trustees  have  never 
before. 

I  say,  in  the  next  place,  a  corporation  to  execute  t 
only  be  created  by  the  Legislature.  The  Court  of  Cha 
in  the  exercise  of  its  ordinary  jurisdiction,  has  no  po 
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Hence,  it  is  entirely  clear,  that  the  jurisdiction 
cceds  upon  the  basis  of  the  appointment  of  a  ti 
creating  the  charitable  use.    And  then  he  says  : 

**  All  the  persons  beneficially  interested^  must  I 
the  suit  for  the  appointment  of  a  now  trustee," 

I  will  now  consider,  the  reference  to  Boyle  on  • 
He  says : 

^  It  is  a  point  perfectly  well  settled^  that  where 
charity  generally  and  indefinitely,  without  trustees  < 
the  kiugj  as  parens  patricB,  is  the  constitutional  trusi 
hand,  it  is  equally  clear,  as  has  been  stated  under 
that  in  order  to  pive  jurisdiction  to  the  Court  of  CI 
lutelt/  necessary  that  there  should  have  been  an  i 
least  an  intended  appointment  of  trustees.'' 

I  have  referred  also  to  Moggridge  v.  7%achwell 
which  is  a  leading  case  on  the  subject    Lord  £ld< 

^  The  general  principle  most  reconcilable  with  1 
where  there  is  a  general  indefinite  purpose,  not  fixii 
object,  the  disposition  is  in  the  king  by  sign-manm 
execution  is  to  be  by  &  trustee^  witli  general  or  some 
then  the  court  will  take  the  administration  of  the  1 

Lord  Eldon,  in  the  liberality  with  which  he  regj 
maintaining  that  the  Court  of  Chancery  ^as  jui 
trustee  has  been  appointed. 

In  another  case,  which  I  believe  has  not  been  i 
Paice  V.  The  Archbishop  of  Canterbury  (14  Ves.,  3 
purporting  to  follow  this  distinction,  says : 

"  Where  the  bequest  is  to  trustees  for  charitable 
position  must  be  by  scheme  before  the  master ;  bu 
is  charity,  without  a. trust  interposed,  it  must  be  by 

Here,  where  there  were  no  trustees,  the  court  be 
adoption  of  a  scheme.  Boyle  (p.  241),  in  sumn 
rule,  says : 

'^  It  may  therefore  be  considered,  that  however 
nite  the  gift  may  be,  provided  it  is  strictly  charit 
and  not  mixed  up  with  general  purposes,  the  dispo 
ried  into  effect  oy-pres,  either  by  the  Court  or  the 
as  there  has  or  has  not  been  an  interposition  of  tru 

I  will  ask  your  Honors  to  note  some  additional 
own  State,  as  to  Hie  question  of  jurisdiction  to  app( 
our  statutes,  where  the  right  of  the  Court  of  Cb 
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'*  To  receiYe  the  rents  and  profits  of  lands,  and  a 
use  of  any  person  during  the  life  of  such  person, 
term,  subject  to  the  rules  prescribed  in  the  first  arti 

^  To  receive  the  rents  and  profits  of  land,  and  t< 
same  for  the  purposes  and  within  the  limits  presc 
article  of  this  title,"  which  necessarily  excludes  all  ti 
mulations  for  general  purposes,  such  as  in  the  Englisl 
as  for  a  charitable  purpose. 

How,  then,  is  this  general,  forcible  language  to  1 
it  be  avoided?  I  submit,  it  can  only  be  avoidec 
exception,  defeating  its  plain  intention  and  words, 
way.  The  legislature  has  not  declared  that  any  < 
made,  nor  said  anything  implying  it.  I  will  refer 
case  of  Williama  v.  Williams  (4  Seld.,  525,  552);  ^ 
interpolate  an  exception  has  been  supposed  by  some 
established.  With  the  judgment  in  that  case  I  am 
—  all  of  us  will  agree  that  it  was  right.  It  is  in  th 
court  that  authority  is  said  to  be  found  justifying 
holding  that  trusts  for  charity  are  exempt  from  th 
rule  as  to  trusts.  I  contend,  however,  that  that  case 
regarded  as  controlling,  because  it  was  decided,  ii 
majority  of  the  opinions  of  all  the  judges  who  hear^ 
courts  to  which  it  was  presented,  and  has  since  hi 
the  court  of  last  resort  and  elsewhere. 

Judge  Dbnio. — I  do  not  see,  Mr.  Noyes,  that  th 
thing. to  do  with  the  statute  you  were  referring  to. 
only  to  personal  property,  and  the  statute  covers  rei 

Mr.  Notes. — I  was  going  to  point  that  out    I 
posed  by  some  that  it  had  something  to  do  with  thic 

.  Chief  Judge  Comstock. — ^Then,  it  has  nothing  to 

Mr.  Notes. — ^Then  I  shall  not  discuss  it  now;  th( 
was  of  personal  property  only.  I  shall  refer  to  it  in 
the  argument  I  was  about,  however,  to  observe 
WUliams  v.  Williams  is  sustainable  upon  other  gro 
bequest  of  $6,000  to  the  trustees  of  the  Presbyt 
Huntington  was  clearly  valid,  because  the  Church  < 
statute  under  which  it  was  incorporated.  And  so  1 
of  $6,000  to  the  trustees,  as  a  fund  to  educate  poc 
SMrrH.— Vol.  IX.  74 
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create  the  exception  to  the  role,  and  snataining  it  in  respect  both  of 
real  and  personal  property,  as  I  shall  show  by  and  by.  In  other 
words,  the  common  and  statate  law  of  England,  while  it  forbade  per- 
petuities 86  a  general  rnle,  tolerated  and  regulated  them  as  to  charita- 
ble uses ;  perpetuity  being  most  frequently  the  essence  of  donations 
for  such  purposes.  But  there  was  no  such  general  statute  as  that 
now  under  consideration,  abolishing  all  uses  and  trusts  except  those 
which  do  not  embrace  gifts  to  charities ;  and  there  never  has  been 
such  an  act  to  my  knowledge  passed  in  England.  Besides,  the  Thel- 
lusson  act  (39  and  40  Geo.  Ill,  ch.  28),  does  not  contain  any  negative 
words,  nor  anything  declaring  that  all  trusts  or  accumulations,  other 
than  such  as  were  authorixed  by  it,  were  abolished.  It  was  evidently 
intended  only  to  apply  to  the  existing  state  of  the  laws ;  and  not  to 
repeal  the  common  law  as  to  charities,  or  the  statute  of  43  Eliza- 
beth, so  far  as  it  was  unaffected  by  the  former.  It  was  special  legis- 
lation growing  out  of  the  evils  of  that  particular  case,  leaving  the 
statute  of  Elizabeth,  that  of_  George  11  as  to  mortmain,  and  as  much 
of  Magna  Oharta  as  related  to  it,  untouched.  Our  own  statute  is 
entirely  different  We  have  no  statute  declaring  what  are  supersti- 
tious or  charitable  uses,  and  what  not  —  no  statutes  of  mortmain. 
There  is  nothing,  therefore,  to  sustain  them.  Does  not  the  statute 
of  uses  and  trasts,  in  its  plain  and  general  terms,  abolish  the  statute 
of  43  Elizabeth  ?  Besides  this,  the  weight  of  judicial  authority  in 
this  State  is  against  the  implication  of  such  an  exception,  and  in  favor 
of  giving  the  words  of  the  statute  their  ordinary  signification.  The 
cases  in  favor  of  the  exception  are,  Kiviskm  v,  Lutheran  Church  (1 
Sandf.  Ch.  R.,  439)  ;  Shotwell  v.  Mott  (2  Id.,  46,  52) ;  and  Williams 
V.  WUliafM  (4  Seld.,  654).  Those  against  it  are,  Ayres  v.  Methodist 
Episcopal  Church  (3  Sandf.  S.  C.  R.,  851,  871)  ;  YaUs  v.  Tates  (9 
Barb.,  324,  340) ;  Morgan  v.  MasterUm  (4  Sandf.  S.  C.  R.,  440) ; 
Voorhies  v.  Presbyterian  Church  (17  Barb.,  104,  105)  ;  McCaughaX 
V.  Ryan  (27  Id.,  876) ;  WUson  v.  Lynt  (30  Id.,  124).  I  have  ar- 
ranged these  cases  in  the  order  in  which  they  arose.  It  is  enough 
for  me  to  say  that  a  majority  of  all  the  judges  who  have  heard  this 
question  discussed  have  been  against  implying  the  exception.  I  will 
not  occupy  the  time  of  the  court  with  arranging  or  classifying  these 
cases.  I  ought,  perhaps,  to  refer  to  the  opinion  in  one  of  them,  de- 
cided by  the  Superior  Court  of  this  city.  {Ayres  v.  The  Methodist 
Churchy  supra)  This  declaration  by  one  of  the  Revisers,  Judge 
DuxR,  is  quite  important : 
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most  trivial  courtesy ;  and  when  his  iriendB,  if 
him,  were  tnbject  to  the  same  penalties.*^ 

Now,  the  statate  of  16  Richard  II  (A.D^  14S 
the  ^  evasions  of  the  statutes  of  mortmain  by  m 
uses,  and  brought  them  within  the  operation  of 
into  being  contemporaneously  with  the  eetablii 
of  Chancery ;  and  of  course  it  put  a  stop  to  appl 
cal  Chancellors  in  such  cases,  if  there  were  any, ' 
not  appear.     (Spence  Eq.  Jur.  of  Oh«,  442.) 

Lord  Baoon  says  (Reading  on  Stat.  Uses),  h 
tainder,  using  the  words  ^  which  he  has  in  posses 
the  reign  of  Edward  IV  (A.  J)^  1416) ;  and  he  oo 
speech  in  the  eighth  year  of  that  reign  (A.  D.,  U 
no  such  instances ;  for  he  says :  ^  That  by  the  ad\ 
it  was  thought  that  the  subpoena  did  not  lie 
the  feoffee,  which  was  in  by  law^  but  that  the 
driven  to  Bill  in  Parliament ;  for  no  doubt  the  Gi 
made  difficulty  in  giving  any  remedy  at  aU,  but  1 
ticular  conscience  of  the  feoffee ;  but  after  the  C 
lute,  as  may  appear  by  the  statute  made  in  the 
(whose  reign  b^an  A.  D.,  1422),  that  compl 
should  enter  into  bonds  to  prove  their  suggestion^ 
ai  that  time  the  Chancery  began  to  embrace  too  fi 
vexation ;  yet,  nevertheless,  it  made  scruple  to  g 
the  heir  being  in  by  act  of  law,  though  he  was  pi 
And  they  were  subsequently  compelled  to  give  i 
as  in  the  old  common  law  process,  which  existed  c 
this  State. 

The  first  notice  of  such  an  application,  accorc 
was  in  the  reign  of  Henry  Y,  which  began  A.  I 
quarter  of  a  century  after  the  court  had  been  es 
(Eq.Jur.ofCh.,448): 

^  At  which  time,  as  we  have  seen,  the  greate 
in  England  were  held  by  feoffees  in  trust ;  it  was 
to  leave  the  fulfillment  of  trusts  to  the  influence  o 
of  honor,  or  to  the  coercion  of  the  confeeeor^ 

The  Ecclesiastical  Courts  undoubtedly  had  juri 
instance.  That  being  taken  away,  and  half  of  th( 
being  in  the  hands  of  the  feoffees  in  trust,  the  0 
for  matters  of  conscience,  was  a|[^lied  to  and  th 
entertained.  In  the  case  cited  by  Spence  Dodd  v 
Smith.— Vol.  IX.  T6 
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eatua  mortis,  or  by  any  other  lawfal  means  whatsoever,  whether  he 
shall  have  enjoined  upon  the  bishop  that  he  undertake  the  charge  for 
a  time  so  that  what  he  wished  might  be  accomplished ;  or  whether 
he  shall  have  said  nothing  on  this  snbject ;  or  whether,  on  the  other 
hand  he  may  have  forbidden  it,  the  heirs,  as  matter  of  necessity,  shall 
have  to  do  and  accomplish  that  which  has  been  directed,  by  every 
means  in  their  power.  But  they  if  shall  be  unwilling  to  do  these  things 
then  the  most  pious  bishops  in  the  district  shall  investigate  these  mat- 
ters, and  exhort  them  to  accomplish  all  things  according  to  the  wishes 
of  the  deceased.  If^  however,  the  testator  shall  have  enjoined  the 
erection  of  a  building,  they  may  do  the  work  within  three  years,  so 
that  it  be  don^ ;  but  if  he  shall  have  imposed  upon  them  the  construc- 
tion of  a  hospital,  they  may  certainly  compel  that  to  be  done  within  a 
year,  so  that  this  period  of  time  may  be  fixed  as  that  in  which  to 
accomplish  the  wishes  of  the  testator.  For  a  house  may  be  hired  for 
the  latter  purpose,  and  the  sick  on  couches  conveyed  there  until  the 
work  of  building  the  hospital  shall  be  completed.  But  if  anything 
is  directed  to  be  given  at  once  to  charitable  uses,  they  [the  bishops] 
may  compel  these  [heirs]  to  do  it  immediately,  for  this  is  according 
to  the  implied  will  of  the  testator,  and  according  to  the  provisions  of 
inheritance  or  legacy  granted  by  those  who  have  been  thus  hono- 
rable." 

That  is  the  English  law  of  mortmain  and  uses,  exactly  as  it  was 
administered  at  the  time  of  the  passage  of  the  statute  43  Elizabeth. 
Such  testaments  were  directed  to  be  proved  and  administered  4n  a 
mode  pointed  out  by  another  edict,  before  ecclesiastical  tribunals  only. 
(Ayliffe's  Parergon,  264.)  And  those  containing  any  bequests  to  pious 
uses  were  among  the  class  of  privileged  testaments,  and  were  exempt 
from  most  of  the  ordinary  rules  affecting  the  validity  of  other  wills. 
Your  Honors  will  find  these  privileges  set  forth  in  the  first  edition  of 
Swinburne  on  Wills  (published  in  1590),  at  page  30,  which  contains 
the  law  as  it  existed  at  that  period,  and  prior  to  both  the  statutes  89 
and  43  Elizabeth,  as  to  charitable  uses.  There  are,  in  fact,  precise 
provisions  as  to  testaments  in  a  series  of  articles,  all  of  which  have 
diffused  themselves  through  the  law  of  England,  and  which  were 
invariably  acted  upon  in  the  Ecclesiastical  Courts,  where  property  was 
bequeathed  for  the  use  of  the  poor,  or  by  any  legal  means  charged 
with  a  trust  for  a  pious  use.  I  refer  to  €k>dolphin's  Orphans'  Legacy 
(3d  ed.,  A.  D.,  1685),  as  containing  the  same  rules  in  substance.  One 
of  these  privileges  is,  that,  if  the  will  be  canceled  on  its  face,  '^  the 
law  doth  presume  it  to  be  canceled  unadvisedly ;  and  so  it  is  in  effect 
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A  year  after  tlie  fint  statote  of  churitable  tuies  was  passed,  and 
three  yean  before  the  present  statute  of  charitable  uses  was  adopted 
in  its  place,  the  same  role  prevailed  as  to  the  next  of  kin,  the  Chan- 
cery, down  to  a  comparatively  late  period,  hesitating  and  refbsing  to 
entertain  a  bill  in  their  behalf;  and  this  althoagh  the  office  of  execn- 
tor  was  treated  as  a  trust  (Spence  £q.  Jar.  of  Ch.,  588;  Tothill 
R,81.) 

I  maintain  farther  that  the  Court  of  Chancery  did  not,  prior  to  the 
time  of  Elizabeth,  exercise  jurisdiction  over  charitable  uses  or  trusts, 
ad  pica  cau9as,  upon  information,  at  the  surr  of  the  Crown,  as  it 
unquestionably  did  afterwards.  (Spence  £q.  Jur.  of  Ch.,  588.)  This 
practice,  when  it  came  into  general  use,  prevailed  only  when  there 
was  no  trustee,  and  the  trust  was  indefinite ;  as  to  the  poor,  generally ; 
or  when  the  trustee  violated  his  trust,  and  attempted  to  impair  or 
misappropriate  the  fund  of  which  he  was  the  custodian.  The  appli* 
cation  was  then  made  at  the  instance  of  some  person,  on  behalf  of  the 
King  as  parens  patrice — usually  by  the  Attorney-General,  although  in 
some  cases  it  might  be  made  by  a  person  other  than  the  Attorney- 
General 

There  is  no  such  claim  made  by  the  Attorney-General  in  the  pre- 
sent case.  His  answer  states  that  the  People  whom  he  represents 
**  are  strangers  to  all  and  singular  the  matters  and  things  in  said  com- 
plaint contained,  and  cannot  admit  or  deny  the  same,  and  they  leave 
the  said  complainants  to  make  such  proof  thereof  as  they  may  be 
advised." 

And  then  they  '^ submit  their  rights  to  the  Court  to  make  such 
order  and  decree  as  shall  be  agreeable  to  equity."  No  demand  or 
assertion  of  any  interest  in  the  State.  No  claim  of  any  right  in  the 
State  to  appoint  as  parens  pairuB ;  but,  instead  of  this,  an  absolute 
disclaimer  of  all  right  to  interfere  in  the  controversy,  or  the  subject- 
matter  of  it. 

Now,  the  application  by  the  Crown  was  clearly  as  a  matter  of  pre- 
rogativey  and  substantially  an  assertion  of  the  doctrine  that  the  goods 
of  persons  dying  intestate  or  not  well  disposed  of  belonged  to  the 
Crown,  who  could  appoint  them  as  it  saw  fit.  But  there  is  no  pre- 
tense for  such  a  jurisdiction  in  this  State,  and  I  am  therefore  spared 
the  necessity  of  showing,  as  I  think  I  can,  that  it  did  not  exist  in 
England  prior  to  the  statute  of  Elizabeth  so  as  to  uphold  bequests  to 
charities  void  at  common  law  for  indefiniteness  or  for  want  of  a  com- 
petent trustee.  I  refer  the  court  to  the  opinion  of  Judge  Selden 
<1  Am.  Law  Jteg.,  546,  547;  14  N.  T.,  387),  and  to  that  of  Judge 
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DsNio,  in  the  case  of  WUliams  (4  Sel<L,  648).  w 
to  note  also  the  cases  of  Attorney-General  t.  Gl 
Attorney-General  y.  Jennie  (Id^  355) ;  and  I  cite 
Mortmain,  237,  and  1  Daniel  Chancery  Practice,  \ 
Attorney 'General  v.  Compton  (1  Young  &  Coll^  * 
case  against  the  exercise  of  snch  jurisdiction. 

Again,  I  assert  that  the  Court  of  Chancery  did 
diction  of  trusts  for  OHARrriss  or  over  charita^ 
the  statutes  of  Elizabeth,  except  in  cases  where  gifti 
were  made  by  act  inter  vivos  to  persons  capable  of 
charitable  usee  or  purposes  ;  or  where  lands  or  the 
by  will  or  deed  directed  to  be  applied /or  the  like  p\ 
then  under  its  general  powers  to  enforce  the  perfon 
like  manner  as  private  trusts,  and  between  persons  ( 
I  refer  to  Spence  on  the  Equitable  Jurisdiction  of  ( 
588,  and  to  the  Calendars  there  cited  by  him. 

Now,  these  were  suits  by  original  bill  only,  betwee 
an  interest  in  a  specific  charity,  and  competent  to  si 
title.  Mr.  Binney,  in  his  argument  in  the  Girard  ^ 
for  no  more,  and  refers  to  no  case  earlier  than  in  14 
and  this  was  not  a  contested  one.  Let  me  refer  f( 
to  Mr.  Binney's  arguments.  His  third  propositioi 
Case,  p.  108): 

^The  defendants  are  entitled,  upon  general  princ 
constitution  of  a  court  of  equity,  to  have  this  valid 
this  court,  whatever  may  be  the  defects  of  the  legal 
at  present  say  that,  in  the  case  of  charitable  uses,  i 
before  the  \Z  Elizabeth:' 

Thus,  one  who  has  given  the  most  elaborate  exan 
of  any  man  living,  to  the  whole  subject  of  charitab 
claim  that  such  was  the  jtirisdiction  of  the  Court  o\ 
to  the  statute  of  43  Elizabeth.  He  goes  on  then  to  < 
to  show  that  generally  where  a  trust  is  valid,  it  is  a  1 
ciple  of  equity,  and  has  been  so  for  ages,  that  the  tr 
tected  and  enforced  by  a  court  of  equity.  It  would 
time  to  go  over  them  all,  but  none  of  the  cases  cite 
a  bequest,  general  and  indefinite  in  its  character,  or  i 
incompetent  to  take,  prior  to  the  statutes  of  Elizab( 
be  seen  by  reference  to  the  Calendars  which  he  citef 
by  the  beneficiaries  or  other  persons  having  an  inl 
protection  against  the  trustee.    The  e£fort  was  mad( 
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that  the  decree  in  Mfmr  v.  Scott  (Choice  Cases  in  Chancery,  155 ; 
Girard  Will  Case,  126),  was  made  in  the  24th  Elizabeth,  b^are  the 
statute  of  charitable  nses,  upon  ordinary  and  judicial  equity  in  Chan- 
cery ;  thus  showing  that  Chancery  must  hare  had  some  general  juris- 
diction oTcr  charitable  uses  prior  to  the  statute  ^of  Elizabeth.  The 
case  referred  to  is  this : 

^  One  Symons,  an  alderman  of  Winchester,  sold  c^tain  land  to 
Sir  Thomas  Fleming,  now  Lord  Chief  Justice,  then  recorder  of  that 
town,  and  this  was  upon  confidence  to  perform  a  charitable^use,  vkieh 
the  said  Symona  declared  by  his  last  will  that  Sir  Thomas  Fleming 
should  perform.  The  bargain  was  nerer  enrolled ;  and  yet  the  Lord 
Chancellor  decreed  that  the  heir  should  sell  the  land,  to  be  disposed 
according  to  the  limitation  of  the  use.^ 

Now  here,  there  was  a  competent  trustee.  Sir  Thomas  Fleming,  and 
there  is  nothing  to  show  that  the  trust  was  yague  or  indefinite.  I 
mention  this  case  for  the  purpose  of  showing  that  every  one  of  the 
authorities  cited  by  Mr.  Binney  should  be  critically  examined  with 
reference  to  the  character  of  the  trust,  and  the  language  of  the  court 
in  passing  upon  it. 

He  says,  with  Sir  Francis  Moore,  that  this  decision  was  "  before  the 
statute  of  Elizabeth  of  charitable  uses,  and  this  decree  was  made  upon 
ordinary  and  judicial  equity  in  Chancery." 

But  the  question  is  not  whether  the  court  did  not  in  some  instances 
exercise  jurisdiction  over  trusts  for  charities,  but  whether  it  sustained 
those  which  were  so  vague  and  indefinite  as  to  be  void  at  law,  and 
where  no  competent  trustee  was  i^pointed,  or  any  other  equivalent 
provision  made  for  enforcing  them,  independently  of  the  statute  of 
Elizabeth. 

Tour  Honors  will  see,  by  looking  into  Bridgman's  edition  of  Duke, 
and  comparing  it  with  the  original,  that  some  of  the  cases  cited  by 
Mr.  Binney,  as  showing  the  existence  of  the  jurisdiction  prior  to  43 
Elizabeth,  are  erroneously  stated  in  point  of  time,  and  that  the  trusts 
were  definite,  and  that  there  was  a  competent  trustee  in  each  instance. 
Among  others  he  mentions  Mmeley  Lovett  and  BrattUngton  Sussex 
as  before  37  Elizabeth  (Bridgman's  Duke,  359 ;  Duke,  32,  33)  ;  but 
there  is  nothing  in  the  original  Duke  to  shotr  that  these  cases  were 
decided  at  so  early  a  period.  On  the  contrary,  the  presumption  is 
against  it,  and  that  they  were  adjudged  long  after  the  statute,  and  as 
to  the  last  one,  it  is  clear  that  it  was  a  proceeding  by  inquisition  under 
the  statute  of  Elizabeth.  They  are  reported  in  the  original  Duke, 
under  the  head  of  *^  Decrees,'*  which  Bridgman  changes  to  ^  Adjudged 
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Cases,''  omitting  the  time  which  immediately  fc 
edition,  thus :  '^  5  Caroli  Primi  Rotulo  primo.^ 
cases,  two  of  which  were  proceedings  bj  commisi 
and  the  first  case  cited  thus : 

'^Elmeley  Lovett  in  Oom^  Sussex.  Lands  gii 
to  a  parieh^  for  the  use  of  the  poor,  repair  of  tl 
charitable  uses  to  be  done  in  the  parish,  decree* 

That  this  was  also  a  proceeding  under  the  sti 
its  being  stated* to  be  in  the  county  {in  comitate) 
equity  was  never  thus  distinguished.  Besides,  1 
to  the  parish — a  competent  trustee — and  the 
defined. 

The  othw  case  is  thus  stated : 

"Brattlington  in  Sussex." 

^  An  inscription  upon  the  donor's  tombstone  d 
gift  to  a  charitable  use  was /ottn<f,  in  haee  verba, 
upon  accordingly ;  and  is  a  very  good  precedent. 

This  was  also  a  proceeding  under  the  statute, 
word  **  found,"  which  properly  distinguishes  the 
by  the  commissioners  and  jury,  but  was  never  appli 
in  a  Court  of  Chancery.    Besides,  this  gift  was 
able  at  conmion  law ;  as  an  inscription  upon  a  to 
be  imputed  to  the  sleeper  beneath  it,  as  his  own  a 
the  charitable  use  was,  does  not  appear,  and  it  if 
that  an  indefinite  trust,  or  one  without  a  trustee,  ^ 

In  the  original  edition  of  Duke,  two  other  case 
follow  that  last  cited;  and  they  were  both  before  ( 
the  statute  43  Elizabeth.  They  are  separated  fr 
in  Bridgman's  Duke  (p.  633),  and  thus  the  exa 
of  them  is  confounded.  The  earliest  of  these  t 
gene  of  Worcester^  Duke,  88,  Bridgman's  Duke, 
appeal  from  the  commissioners,  before  Lord  Eeepe: 
a  quarter  of  a  century  after  the  statute  of  Elizab 

Mr.  Binney  also  cites  Howar^e  Case  as  Anno  ^ 
141,  Bridgman's,  136),  but  this  was  after  the  statu 
was,  doubtless,  in  a  proceeding  upon  it ;  as  it  con 
ance  of  a  charitable  use  imposed  by  a  husbani 
the  executors  and  administrators  of  his  wife — a 
at  common  law,  and  so  stated  in  the  report  No 
T)osed  efficacy  of  the  statute  could  hav6  compel! 
SurrH.— Vol.  IX.  77 
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before  the  statate  43  Elizabeth,  for  want  of  corporate  capacity  to 
take  the  lands.  Bnt,  on  examination  of  that  case  (pp.  885,  389),  it 
will  be  seen  that  the  grant  was  only  void  in  part,  and  was  valid  as 
to  two-thirds  of  the  land  held  in  capite,  and  that  the  decree  was  in 
fact  made  npon  a  compromise ;  that  the  plaintiff  was  competent  to 
sue,  and  the  heir  at  law  acceded  to  the  wish  of  his  ancestor  as  to  the 
whole  of  the  lands,  and  assented  to  a  decree  to  convey  accordingly. 

This  case  is  also  fonnd  in  the  Chancery  Calendars  (voL  1,  p.  81, 
No.  54),  and  appears  to  have  been  a  bill  to  ^establish  donations," 
filed  by  ^Thomas  Parker  and  others,  in  behalf  of  themselves  and 
other  inhabitants  of  the  town  of  Brentwood,  Essex,'  and  the  lands 
were  granted  in  aid  of  a  former  grant  of  lands  by  royal  license,  for 
the  establishment  of  a  free  grammar-school  in  that  town,  and  for  other 
purposes.  There  was,  therefore,  in  this  case  also,  a  legal  and  definite 
trust,  a  competent  trustee  (which  was  an  incorporated  grammar-school), 
and  the  suit  was  brought  by  persons  interested  in  the  due  execution 
of  the  trust 

Without  going  into  all  the  other  cases  noticed  by  Mr.  Binney  at 
length,  1  may  be  permitted  briefly  to  notice  one  or  two  more. 

In  Babington  v.  Ghill^  cited  by  him  (from  1  Cal.  in  Ch.  LYI)  as 
having  been  decided  one  hundred  years  before  the  statute  of  Elizabeth 
(Girard  Will  Case,  p.  129),  the  complaint  was  that  the  plaintiff's 
mother  had  placed  600  marks  in  the  hands  of  the  defendant  for  the 
purpose  of  founding  a  chantry,  of  which  the  plaintiff  and  his  heirs 
were  to  be  the  patrons.  On  looHng  into  the  bill  it  will  be  found  that 
it  was  filed  by  Babington  him%df  as  patron  of  the  chantry  to  compel 
its  establishment  under  a  royal  liceifte  which  had  been  granted,  but 
which  the  defendant  refused  to  execute. 

So,  in  Waktring  v.  BayU  (1  Cal.  in  Ch.,  LVII),  a  bill  filed  to 
compel  the  defendant,  a  feoffee  in  trust,  to  make  an  estate  in  lands  to 
the  HospilSEJ  of  St  Bartholomew,  to  find  a  priest  to  sing  perpetually, 
&C.,  and  to  office  in  a  chapel  made  at  the  cost  of  one  of  the  feoffors. 
The  plaintiff  was  Master  of  the  Hospital,  and  sued  in  its  behalf^  and 
the  answer  admitted  the  feoffment  and  trust 

Lyon  and  Wife  v.  Hewe  and  Kemp,  also  cited  by  Mr.  Binney  (fi*om 
2  Cal.  in  Ch.,  XLIV.)  as  of  the  reign  of  Edward  IV,  was  a  bill  by 
the  executors  of  the  feoffor,  who  had  by  will  declared  the  uses  of  a 
feoffment  of  the  defendants  in  trust,  to  find  a  priest  for  a  particular 
church,  and  making  an  aisle  and  porch  therein,  the  mending  of  a 
highway  and  the  marriage  of  five  poor  maidens.  The  suit  was 
against  the  feoffee,  who  was  the  trustee,  for  aliening  the  trust  fund* 
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Here  there  was  a  valid  trust,  a  competent  trostee  and  plaintiflb  aa« 
thorised  to  protect  the  trust  property. 

Baggi  ▼.  Scmpney^  also  cited,  is  the  same  as  Bagga  and  othtrt  t. 
Sumpner^  already  mentioned,  where  the  plaintiflb  saed  in  trust  for 
the  parish ;  and  although  Mr.  Binney  does  not  notice  and  may  not 
have  known  it,  it  is  the  same  case  reported  in  Tothill  (p.  129),  which 
he  had  previously  cited  for  another  purpose. 

In  ButUdl  and  Purchaa  ▼.  Fitche^  the  plaintiffs  sued  a»  church- 
wardens^ and  the  trust  was  for  repairing  the  parish  church  of  Lynd- 
seU ;  and  Mr.  Binney  observes,  after  citing  the  case,  ^  No  trustees, 
and  complainants  not  a  corporation  to  hold  lands ;''  but  there  is  no 
evidence  of  this  in  the  Calendars  (vol.  1,  p.  96),  and  I  am  at  a  loss  to 
know  whence  he  derives  his  authority  for  this  conclusion.  It  is  entirely 
clear  that  the  churchwardens  were  competent  trustees  of  the  fund. 

In  Blenkinsopp  and  Salkeld  v.  Arondersonnej  the  trust  was  of  "  an. 
annuity  of  £8  for  certain  paupers  and  a  schoolmaster  in  the  parish 
of  Bnrch.''  (Cal.  in  Ch.,  101.)  Mr.  Binney  remarks  at  the  foot  of 
his  citation ''  no  trustees."  Why,  the  plaintiffs  sued  in  an  official 
capacity  —  one  of  them  is  described  as  "  clerk  " — ^"  clericalis  " —  and 
they  were  undoubtedly  the  beneficiaries  under  the  trust,  and  the  de- 
fendants were  the  claimants  under  the  creator  of  the  trust  The 
same  objections  may  be  made  upon  the  next  three  cases.  {Boekmg 
Parish  V,  Fytche  and  Goodwin^  Churchwardens,  voL  1,  p.  184; 
Barington  Parish  v.  Tgchner  and  College^  vol.  1,  p.  141 ;  CmreUm 
and  others  v.  Blythe,  Id.,  159).  In  each  of  these  the  parish  was  the 
trustee ;  and  in  two  of  them  the  trust  was  for  the  parish  poor,  and 
the  parish  which  assented  to  the  trust  was  the  plaintiff.  So  Christ 
Church  vicar  and  Churchwardens  within  Newgate  v.  The  Parish  of 
All  Saints  (Girard  Will  Case,  131),  was  the  case  of  a  legacy  of  £4 
per  annum  claimed  by  both  parishes.  Mr.  Binney  says  there  were 
'^no  trustees^"  ''and  apparently  an  indefinite  charity."  *  There  is 
nothing  said  iabout  it  in  the  Calendars  (vol  1,  p.  218).  Again  (p. 
132),  Fair/brd  v.  Jenkins  and  others^  Inhabitants  of  the  manor  of 
Oldsenth  (1  CaL  in  Ch.,  291),  is  the  same  remark,  but  nothing  is  said 
about  it  in  the  Calendar.  So  in  Gillingham  v.  Edward  and  others 
(Cal.  in  Ch.,  376),  and  in  Ooodson  and  others  v.  Minday  and  others 
(vol.  1,  p.  378).  These  remarks  are  not  warranted  by  the  Calendars 
In  the  first  two  cases  the  parishes  were  the  trustees,  and  there  is  no 
statement  in  the  one  last  cited  that "  the  trustees  were  unknown.** 
So,  at  page  135,  Rycardee  and  others  for  themselves  and  the  Inhabitants 
of  JRodborough  v,  Payne  and  others  (vol.  2,  p.  203). 
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"  Bill  to  protect  a  charitable  doDation   *    * 
in  the  time  of  Henry  VI  were  given  to  the  charo 
habitants  of  Rodboroogh,  for  the  performance  of* 
pel  of  ease  to  said  parish,  but  which  defondaaii 
forfeited  to  the  Crown,  being  given  for  mpersUtioh 

Here  there  was  a  competent  tmstee,  and  tiic 
dity  was,  that  the  use  was  superstitious.  So  i 
Thorplangton  y.  Jarvyea  (voL  8,  p.  169),  the  sta 
^  indefinite  charity,"  is  an  inference  only,  and 
anything  stated  in  the  Calendar. 

And  so  in  regard  to  all  the  cases  cited  by  hinL 
from  which  he  quotes,  I  do  not  find  anything  sh 
not  a  definite  trust,  and  that  there  were  not  \ 
having  a  legal  or  equitable  interest ;  either  in  it 
or  in  superintending  ite  appropriation  to  the  obj 
devoted;   or  as  beneficiaries  under  it     The  t 
trusts  are  not  attempted  to  be  given  in  the  Cal< 
object  of  the  bills  is  stated  in  brief  tenns,  in 
names  of  the  plaintiflb,  and  of  the  defendants,  f 
aught  that  appears,  every  one  of  the  charitable 
definite  and  c^tain.    There  is  not  a  single  ca 
prior  to  th«  time  of  Elisabeth  to  be  found  in  th( 
examined  almost  every  case  and  find  that  most  o1 
by  parties  having  some  interest  in  or  control  over 
and  legally  competent  to  appear  in  court  and  lit 
tion  and  application  to  the  use  to  which  it  had  I 
vite  attention  to  the  numerous  cases  cited  by  Mr 
tion  of  a  remark  make  by  one  of  the  judges  ^f  t 

*'  All  the  elaborate  research  which  has  been  ^ 
has  failed  to  prove  that  the  Court  of  Chancery, 
of  Elizabeth,  ever  assumed  to  establish  a  bequest, 
or  clear  ite  object  if  made  to  no  one  in  particuli 
body  incompetent  in  law  to  take.  K  any  of  the  1 
the  report  of  the  Record  Commissioners  of  Engh 
racter,  the  description  of  those  cases  given  in  a  ra 
OirarcTs  Executon  (I  How.  S.  C.  B.,  165),  feils 
Selden,  then  Justice  of  the  Supreme  Court,  in  d 
deuy  1  Am.  Law  Reg.,  545 ,) 

These  cases,  and  those  earlier  than  the  time  o 
dismissed  with  the  remark  fitly  made  in  the  prefa( 
of  the  Calendars  in  which  they  are  published : 
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^  From  those  proceedings  it  appears  that  the  chief*  bosiness  of  the 
Court  of  ChaDcerj  in  those  early  times  did  not  arise  from  tiiie  intro- 
duction of  tiiie  uses  of  land,  according  to  the  opinion  of  most  writers 
on  the  subject ;  rery  few  instances  of  application  to  the  Chancellor  on 
such  grounds  occurring  among  the  proceedings  in  Chancery  during 
tiiie  first  four  or  five  reigns  after  the  equitable  jurisdicHon  seems  to 
have  been  fully  established," 

Even  after  the  statutes  of  XTses  and  Wills,  it  was  held  that,  where  a 
feoffment  or  devise  was  made  to  a  person  having  capacity  to  take  to 
a  charitable  use,  though  indefinite  as  to  objects ;  as  for  the  poor  of  a 
particular  place,  the  feoffment  or  devise  was  good  at  law.  Whatever 
jurisdiction  Chancery  had  exercised  in  such  cases  seems  to  have  been 
suspended,  and  the  parties  claiming  that  the  estate  was  divested  if  the 
use  upon  which  it  was  held  was  not  performed,  or  that  the  trust  was 
invalid,  brought  an  assize,  or  other  proper  real  action  and  "  made  out 
their  case  as  well  as  they  could  at  law  ;'^  as  was  said  by  one  of  your 
Honors  following  Lord  Loughborough,  in  the  case  of  Owens  v.  The 
JUtasionary  Society  Methodist  Church  (4  Kem^  393,  394 ;  see  Spence 
Eq.  Jur.  of  Ch'y,  589 ;  Attorney-General  v.  Bowyer^  3  VesI^  7l4,  V26). 
Mr.  Spbnob  says : 

^  It  seems,  however,  that  no  bill  could  have  been  sustained  to  esta- 
blish a  charity  which  was  void  at  law^  for  want  of  a  sufficient  devisee, 
prior  to  the  statute  43  Elizabeth.*^ 

And  he  cites  the  opinion  of  Lord  Nottingham,  then  Lord  Keeper 
of  the  Privy  Seal,  in  an  anonymous  case  reported  in  Finch.  (1  Ch, 
Cases,  276 ;  27  Car.  11.,  A.  D.,  1687 ;  See  Shelford  on  Mortmain,  277, 
note.)  There  one  Prat  devised  his  houses  to  St.  John's  Collie,  being 
tenant  in  capite,  and  the  corporation  misnamed,  which  was  a  void 
devise  to  pass  the  lands,  and  so  on  former  proceedings  certified  to  by 
all  the  judges.  The  Lord  Keeper  notwithstanding,  decreed  it  a  good 
appointment  for  a  charitable  use  within  the  statute  43  Elizabeth.  It 
was  then  objected  that  if  so,  the  process  and  method  appointed  by 
the  statute  ought  to  be  had,  viz. :  a  commission  and  inquisition  and 
decree  by  commissioners,  and  so  to  come  at  last  to  a  final  decree  by 
the  Lord  Chancellor,  but  not  to  sue  by  original  bill,  as  in  the  case. 
But  the  Lord  Keeper  decreed  the  charity,  "though  before  the  statute, 
no  such  decree  could  have  been  made.^ 

•  Judge  Dbnio.  —  Is  there  a  preamble  to  that  statute  ? 

Mr.  Notes.  —  There  is  a  preamble  to  that  statute,  and  I  have  it  here 
/  in  the  original  Duke. 
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The  report  seeniB  to  liAre  been  taken  from  Baron  Wild's  nuum- 
Bcript,  and  reedntions  of  a  similiar  character,  in  8<Mne  req>ectft,  are 
fonnd  ih  Moore's  Reports  (550),  where  it  appears  they  were  adopted  in 
41  Eliaabeth,  aad  thej  undoubtedly  led  to  the  repeal  of  the  statute 
of  39  Elizab^  and  the  passage  of  that  of  43  BluBabeth,  because  of 
the  defects  pointed  oat  in  the  former.  Thej  differ  materially  from 
those  in  Dnke,  and  are  translated  thus : 

^  Note,  that  on  St.  Simon's  and  St  Jade's  day,  in  the  year  41  Elizi^ 
beth,  I,  with  Cooke,  Attorney-General,  by  order  of  Eosbtok,  Keepei 
of  the  Great  Seal,  applied  to  tiiie  two  CSiief  Jostices  PofHAM  and 
Anderson,  for  tiiieir  decision  on  several  points  under  the  statute  of  39 
Elizabeth,  cap.  VI,  which  authorizee  commissions  to  redress  deceits  and 
breaches  of  trusts  of  lands  and  effects  bestowed  for  charitable  useSb 
And  the  said  Chief  Justices  and  Attorney  decided  on  these  points  : 

^Mrst.  That  although  the  bishop  of  the  diocese  is  one  of  these 
commissioners  by  the  express  words  of  the  act,  still  it  is  not  necessary 
that  he  should  be  present  at  the  execution  of  the  commission ;  but 
if  the  commission  be  directed  to  him  and  several  others,  giving  to 
them  all  and  to  several  of  them  authority  as  to  five  or  four,  those  five  or 
four  may  proceed  without  the  bishop ;  still,  if  the  commission  be  not 
directed  to  the  bishop,  all  is  void. 

^Second.  That  if  ihe  commission  be  directed  to  a  vacant  see,  thai 
need  not  be  the  metropolitan,  because  the  bishop  of  the  diocese  is 
not  named,  but  a  commission  then  issued  without  naming  any  bishop 
is  good ;  and  as  a  bishop  may  be  created  before  the  execution  of  the 
commission,  this  will  not  take  away  the  force  <^  the  commission,  but 
the  commissioned  will  proceed  notwithstanding. 

*'  7%ird.  If  the  commissioners  decree  a  lease  or  feoffment  to  be  void, 
it  is  void  in  interest  and  estate.  And  if  the  Chancellor  or  Keeper 
of  tiiie  Seal  afterwards  decree  the  estate  to  be  good,  this  is  again  good 
in  interest ;  but  it  seems  that  the  Chancellor  cannot  make  any  decree^ 
unless  the  former  decree  of  the  commissioners  he  contrary  to  equity, 

^^  Fourth.  That  where  a  lease  is  made  in  fraud  of  charitable  usee,  and 
is  afterwards  assigned  to  one  who  had  no  notice  of  the  frimd,  for  a 
good  and  valuable  consideration,  still  the  commissioners  have  power 
to  decree  the  assignment  void  as  well  as  the  original  lease. 

^^  Fifth.  That  the  commissioners  may  decree  the  mesne  profits  which 
have  been  withheld  for  a  long  time  back,  to  be  repaid  by  the  party, 
his  executors  or  administrators,  who  received  them  for  these  purposes 
and  misapplied  them — just  as  well  as  they  may  order  for  the  time 
to  come. 
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**  Sixth,  Thftt  the  word  'gireV  ^^  ^^  proviso 
hospitals,  isc^  in  towns  corporate,  extends  to  a  gi 
as  well  as  to  gifts  before  the  statute* 

^  Seventh.  That  the  commissioners  cannot  by  de 
poration  of  chorchwardens  or  others  for  a  chari 
they  may  decree  land  to  a  body  politic,  capable, 
mortmain,  whether  the  lands  be  held  in  capiie  or 
the  Qaeen  is  boand  by  the  statute  on  this  poii 
establish  lands  in  natural  persons  and  their  hein 
table  uses. 

^  Eighth,  That  the  commissioners  hare  power  1 
of  such  corporations  situate  without  corporate  to' 
or  make  orders  for  those  who  are  in  the  same  co 
Parliament  by  private  acts  incorporated  for  cha 
cases  where  their  private  acts  did  not  provide  an 
form. 

^But  note,  that,  after  this  decision,  the  said  Chi 
ference  with  other  judges,  changed  their  opinion 
the  commissioners  could  not  decree  the  lease  o 
came  to  a  person  without  notice  and  for  a  good  c 
thus  they  certified  their  opinions  in  Chancery  this 

Chief  Jodge  CoMsrocfK. — ^That  is  under  the  39 

Mr,  NoTss. — ^Yes,  sir. 

Chief  Judge  Comstook. — ^Do  the  two  statutes  < 

Mr.  NoTBs.^— They  doy  in  many  respecti,  but 
the  last  enumerates  the  charities  that  are  validat 
tate  of  80  BliEabeth  was  repealed  by  43  ffliiabetb 
Codex,  1114).    That  of  43  Etisabeth,  cap.  lY,  is 

"^  An  act  to  redress  the  misemployment  of  land 
of  money,  heretofore  given  to  charitable  uses." 

After  reciting  that-^ 

"  Whereas,  lands,  tenements,'*  ^c,  ^  have  bee 
limited,  appointed,  and  assigned,  as  well  by  the  Q 
lent  Majesty  and  her  Most  Noble  Progenitors,  i 
well-disposed  persons;  some  for  relief  of  aged,"  A 
long  list  of  uses  which  are  deemed  charitable.  < 
(ed.  of  1676)  is  the  provision  of  the  statute  in  re 
diction  of  the  Ordinary,  to  which  I  have  adverte 

"  Provided  also,  and  be  it  enacted  by  the  auth 
Smith.— Vol.  IX.  78 
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neither  this  act^  nor  anything  therein  contained,  shall  be  any  way 
prejudicial  or  hortfol  to  the  jorisdiction  of  the  Ordinary,  bnt  that  he 
may  lawfully,  in  erery  cause,  execute  and  perform  the  same,  as  though 
this  act  had  never  been  had  or  made." 

And  this  was  full  seventy  years  before  the  statute  of  distributions 
—  the  Ordinary  having  jurisdiction,  as  already  stated,  over  trusts  and 
of  assets  and  property  devoted  to  pious  uses  by  will  or  distributable 
for  such  uses  in  cases  of  intestacy. 

Whether  the  purposes  of  the  framers  of  the  act  were  such  as  I 
have  imputed  or  not,  the  adjudged  cases  show  that  the  statute  per- 
formed these  objects ;  and  that  in  interpreting  it,  and  by  force  of  it 
alone,' the  commissioners  and  the  Court  of  Chancery  adopted  most 
of  the  rules  regulating  gifts  to  pious  uses  which  had  prevailed  in  the 
Ecclesiastical  Courts,  and  held  those  good  which  at  common  law 
were  void.  (See  Opinion  of  Skldkn,  J.,  14  N.  Y.,  399.)  I  say,  there- 
fore, that  it  was  adjudged  to  have  introduced  a  new  set  of  principles 
in  the  administration  of  charitable  uses,  as  well  by  commissioners 
under  the  statute  as  upon  original  bills  in  Chaucery,  and  relieved 
such  uses  from  the  stringest  rules  of  the  common  law.  And  I  sub- 
mit that  this  is  demonstrated  by  the  authorities  to  which  I  shall  now 
call  the  attention  of  the  court 

I  refer  first  to  Nelson's  Lex  Testamentaria  (ed.  of  1724),  at  page  187. 
He  was  the  author  of  the  Chancery  Reports,  and  of  many  other  works 
of  considerable  merit,  and  was  a  laborious  and  voluminous  writer. 
This  is  tiiie  second  edition,  and  I  think  that  a  book  published  at  that 
period  by  one  familiar  with  the  then  existing  state  of  the  law,  may 
well  be  regarded  as  crystalizing  the  rule  as  it  was  then  understood, 
with  substantial  accuracy.    Now,,  he  says : 

"  Where  lands,  rents,  goods,  or  moneys  are  given  or  devised  to  any 
of  the  purposes  following,  it  is  accompted  a  gift  or  devise  to  a  chari- 
table use  (naming  those  in  the  Statute  of  Elizabeth),  and  the  use 
shall  be  good,  where  the  donor  or  testator  had  a  capacity  to  give  or 
devise,  and  was  entitled  to  such  an  estate  as  he  had  though  the  con- 
veyance is  defective. 

**  1.  Either  in  reference  to  the  party,  as  by  misnaming  him,  or  not 
well  naming  him. 

"  2.  In  the  execution  of  the  estate,  as  where  there  is  no  livery  and 
seisin  to  a  feoffment ;  no  attornment  to  a  grant  of  a  reversion ;  no 
surrender  to  the  uses  of  the  will  where  a  copyhold  is  devised ;  or  a 
defective  recovery  by  a  tenant  in  tail,  who  devised  the  estate  tail  to 
a  chatitable  use. 
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**  8.   WTiere  the  will  itself  is  void  in  law. 

^  For  in  all  these  and  the  like  cases,  the  Statute 
^er  4,  supplies  the  defects,  and  though  they  cannot 
yet  they  are  good  limitations  and  appointments  oi 
re  the  very  words  of  the  statute." 

This  is  also  substantially  affirmed  in  1  Burn's 
by  Phillimore),  p«  317  (a),  and  the  same  view  is 
statute;    that  it  makes  wills  good,  which  were 
prevented  the  heir  and  next  of  kin  from  succeedii 

Let  me  refer  to  some  of  the  cases  cited  by  Nel 
is,  that  of  Damas  (Moore,  882,  Duke,  72,  Brid( 
which  came  up  in  1615,  fourteen  years  after  the  i 
both. 

**  A  devise  to  a  charity  is  good,  notwithstanding 
law ;  as  where  a  feme  covert  was  entitled  to  a  deb 
to  her  former  husband,  and  devised  part  of  it  in 
that  though  the  will  was  void  in  law,  yet  it  was  a 
intent  within  the  statute ;  so  that,  if  there  were 
tale's  estate  or  of  her  own,  the  charity  shall  be  su 

Now,  this  was  a  proceeding  under  the  statute 
commissioners  held  the  charity  good,  and  on  appe 
Ellbsmkrb  said: 

"Albeit  the  will  of  the  lady  were  void  at  law,  y 
it  will  serve  for  a  declaration  upon  the  statute  for 
that  if  there  be  assets  of  that  estate,  or  of  his  6w 
execute  it,  the  use  shall  be  supported ;  for  the  good 
administratrix  are  aU  togo  and  he  employed  to  chart 
dred  and  children  can  have  no  property  nor  prehen> 
under  the  charity  of  the  Ordinary.  It  was  confest  tl 
was  made  by  the  commissioners  the  estate  woul< 
there  was  assets,  and  therefore  there  was  negligen 
ment  of  the  estate.'' 

"  Wherefore,"  the  report  concludes,  "Damas  wi 
the  £400  to  the  charitable  use."     And  this  was 
the  statute  of  distributions  that  Damas  was  con 
£400,  merely  by  force  of  the  statute  of  Elizabeth, 

Judge  Denio. — ^Do  I  understand  you  to  say  that 
was  under  the  statute  f 

Mr.  NoTBs. — ^Yes,  sir ;  most  distinctly.  And  t 
to  have  changed  the  rule,  and  authorized  the  givin 


and  effects  to  some  person  otber  than  the  Ordinarj,  and  also  that  it 
would  sustain  a  charity  roid  but  for  that  statute.  It  could  also  repeal, 
and  in  many  cases  was  held  to  have  repealed,  the  statute  of  wills 
(Boyle  on  Charities,  21),  or  any  other  statute  conflicting  with  it,  and 
to  change  the  common-law  rules  of  succession.  It  is  clear  that  there 
were  no  means  of  enforcing  the  charity  except  under  that  statute, 
else  tiiie  <Mxlinary  remedy  by  bill  or  by  information  would  have  been 
adopted.  And  this  method  of  disposing  of  the  assets  took  the  place 
of  the  disposition  by  the  Ordinary  to  pious  uses,  to  the  extent  of  what 
was  necessary  to  supply  the  charity;  and  Uiia  is  expressly  given  as 
the  reason,  showing  that  the  next  of  kin  had  no  right  to  the  assets, 
except  from  the  charity  of  the  Ordinary. 

To  show  the  extent  to  which  the  rule  was  carried,  the  case  of 
Attorney-General  v.  Syderfin  (1  Vem.,  224 ;  1  Eq.  Gas.  Abr.,  96, 
pi.  8),  may  be  cited,  which  came  up  in  1683,  a  long  time  after  the 
one  already  referred  to.  In  that  case  no  written  title  to  the  fund  was 
found,,  nor  any  appointment  discovered,  which,  even  under  (he  eccle- 
siastical law,  would  have  carried  it  to  the  Ordinary,  or  to  the  Crown 
as  parens  patrice. 

There,  by  will,  a  charge  of  £1,000  was  made  on  a  manor,  to  be 
applied  to  such  charitable  uses  as  the  testator  had,  by  writing  under 
his  hand,  formerly  directed ;  but  no  such  writing  was  found.  The 
Attorney-General,  at  the  relation  of  the  Governors  of  Christ's  Hos- 
pital, towards  which  the  testator  was  alleged  to  have  expressed  *^good 
intentions" — said  to  be  the  pavement  of  a  place  somewhat  warmer 
than  most  men  desire — filed  his  bill,  claiming  that  the  money  should 
be  applied  for  tiiie  benefit  of  the  *^ mathematical  boys'*  of  that  insti- 
tution— the  King,  "in  whom  the  application  of  the  charity  was," 
having  so  manifested  his  pleasure.  The  defendant  answered  that  he 
believed  the  direction  had  been  canceled  and  revoked;  for,  after 
making  the  will,  the  testator  had  charged  several  sums  upon  the  land, 
and  the  whole  estate  would  scarcely  amount  to  answer  all  the  charges, 
and  the  heir  would  be  disinherited  and  left  without  provision.  The 
Lord  Keeper  said : 

'^  It  is  no  question  but  the  charity  being  general  and  indefinite  (the 
writing  being  not  to  be  found),  the  application  of  this  money  is  now  in 
the  King,  and  his  Majesty  having  declared  his  pleasure,"  <fec.,  he 
thought  it  could  not  better  be  laid  out  He  cited  I^rier  v.  Peacock 
(sub  nomine,  Attorney-General  v.  Mathews,  2  Levinz,  167),  in  that 
court,  where  the  testator  had  given  several  charities  by  his  will,  and 
devised  the  surplus  for  the  good  of  poor  people  forever ;  and  a  bili 
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ioldif  at  Ms  expense.  By  a  singular  penrersioii,  howerer,  of  gram- 
matical constraction,  it  was  held  that  the  words  'limited  and  ap- 
pointed,' which  are  in  &ct  merely  descriptive  of  some  of  tiiie  modes 
whereby  property  might  then,  as  now,  be  given  or  conveyed,  were  in 
equity  endowed  with  an  extraordinary  efficacy.  They  were  considered 
as  caring  all  such  defects  as  the  want  of  livery  of  seisin  and  attorn- 
ment, which  were  therefore  in  charity  cases  wholly  dispensed  with. 
It  sustained  a  remainder  without  a  particular  estate  to  support  it.'' 

I  will  call  your  attention  to  the  case  which  he  cites:  Flati  v.  St. 
JohfCe  College  (Duke,  77 ;  Bridgman's  Duke,  379),  decided  in  16d8| 
thirty-seven  years  after  the  statute  of  43  Elizabeth  was  passed  This 
was  a  bill  by  the  Master  and  Fellows  of  the  College  to  carry  into 
effect  the  will  which  devised  the  lands  to  them  by  a  wrong  name, 
after  a  life  estate  to  the  wife,  for  "  maintenance  of  the  scholars  there.** 
Lord  Keeper  Coventry  said : 

"  Although  the  college  was  incorporated  by  another  name  than  the 
devise  was  to  them,  and  therefore  might  not  be  capable  of  it,  yet 
tiiie  devise  is  good  to  them  by  the  said  statute :  also,  if  tiiie  heir  avoid 
the  estate  tail  against  the  wife,  at  law,  yet  the  remainder  to  the  col- 
lege shall  remain  good  and  be  a  remainder  without  a  particular  estate, 
which  by  rules  of  law  cannot  he^  but  these  defects  in  cases  of  charita- 
ble uses,  are  made  good  by  that  statute,  by  a  benign  and  favorable 
interpretation  thereof  for  maintenance  of  charity,  as  it  is  in  the  cases 
upon  statutes  for  piety  and  charity." 

Now  this  was  not  a  proceeding  by  commissioners  under  the  statute, 
and  yet  the  statute  gave  the  court  all  its  authority  to  disinherit  the 
heir  (who  had  entered  to  avoid,  and  at  law  was  entitled  to  avoid,  the 
devise),  and  to  confirm  a  void  devise.  I  say  further,  that  the  statute, 
benevolently  construed  so  as  to  disregard  all  settled  rules,  was  adopted 
by  the  Court  of  Chancery  as  furnishing  the  rules  by  which  all  chari- 
table devises  and  bequests  utterly  void  or  insufficient  for  want  of 
certainty,  were  to  be  upheld  in  equity.  And  hence  the  general  im- 
pression and  the  frequent  dicta  —  if  not  judicial  determinations — 
that  all  the  powers  of  the  Court  of  Chancery  to  sustain  such  devises 
and  bequests,  were  derived  from  that  statute ;  which  was  an  embodi- 
ment, in  effect,  of  all  the  rules  of  the  Papal  Ecclesiastical  law  in 
regard  to  privileged  testanients.  It  applied  to  gifts  to  charitable  uses 
not  deemed  superstitious,  after  the  Reformation  towards  the  close  of 
the  reign  of  Henry  Vlll,  and  separately  enumerated  in  the  first 
section  of  that  act  This  further  appears  from  its  provisions,  some 
of  which  I  shall  consider  for  a  moment 
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I  need  not  stop  to  oonsider  all  the  cases  referred  to,  as  they  folly 
sustain  the  position  whidi  I  maintain.  I  ought,  perhaps,  to  rder  to 
two  of  them. 

JRivetfs  case  was  decided  in  a  proceeding  upon  the  statate  48  Eliza- 
beth. There,  *<  a  copyholder  of  land  in  fee  deviseth  the  same  to  a 
charitable  use  (for  the  relief  of  Stow  market),  withont  a  surrender. 
The  commissioners  made  a  decree  for  the  land,  and  upon  the  appeal 
the  decree  was  confirmed ;  for  although  it  is  a  void  devise  by  the  com- 
mon law^  yet  it  is  a  good  limitation  and  appointment  of  land  to  a 
charitable  use,  and  it  shall  bind  the  heirs,  hut  not  the  Lord  of  his 
finer 

The  case  of  Attomey-Oeneral  v.  Andrews  (1  Ves.,  Sen.,  226),  deci- 
ded in  1748,  where  Lord  Habdwickb,  alluding  to  the  cases  which 
regarded  the  statute  of  Elizabeth  as  dispensing  with  the  statute  of 
wills  as  to  copyhold  estates  devised  in  charity,  said : 

^  Perhaps  if  these  determinations  were  now  originally  to  be  consi- 
dered, courts  of  Uw  and  equity  would  not  have  gone  so  far ;  and  it 
may  be  wished  it  was  altered;  as  it  is  subject  to  the  same  inconve- 
nience as  a  devise  of  freehold  lands.  But  I  cannot  set  up  fanciful 
distinctions ;  nor  does  that,  being  the  case  of  a  trust,  make  any  dif- 
ference." 

In  regard  to  the  whde.of  this  class  of  cases,  I  would  remark  here 
that  the  statute  43  Elizabeth,  in  all  modes  of  proceeding,  whether 
before  the  commissioners  under  it,  by  bill  in  equity,  or  by  information 
at  the  suit  of  the  Attomey-Ckneral,  was  held  to  have  made  a  new 
role,  and  to  sustain  a  charity  which  was  void  at  common  law  for  the 
want  of  seme  indispensable  prerequisite.  No  case,  justifying  the 
practice  before  the  statute,  was  pretended  to  exist 

Boyle  continues :  ^  So  a  devise  to  a  corporation  for  charitable  uses 
was  looked  upon  in  the  same  light,  notwithstanding  devises  to  corpo- 
rations were  expressly  excepted  out  of  the  statute  of  wills.  Such  a 
devise  could  not,  in  the  &ce  of  that  statute,  be  declared  good  as  a 
will,  but  the  act  under  consideration  was  said  to  validate  and  autho- 
rize the  disposition  by  way  of  appointment  or  declaration  of  trust." 

For  this  he  cites,  and  I  refer  to.  Floods s  case  (Hobart,  186 ;  Duke, 
73  ;  Bridgman's  Duke,  870 ;  S.  C^  sub  nomine  De  Layd^s  case^  1  Eq. 
Cas.  Abr.,  95,  Apl.  6),  decided  in  1615,  where  the  devise  was  to  the 
wife  for  life ;  and  after,  to  her  daughter  for  life,  and' then  to  the  Prin- 
cipal, Fellows,  and  Scholars  of  Jesus'  College,  Oxford,  to  found  a 
scholar  of  his  blood  there ;  and  it  was  held  that  the  devise  was  void 
as  against  the  statute  of  wills,  which  did  not  allow  corporations  to 


assets,  not  only  before  any  other  legacies,  but  even  before  dd>tt;  be- 
cause it  was  assets  in  equity,  which  were  disposable  by  that  statute, 
which  ordains  them  to  make  recompense ;  and  the  equity  of  the  sta- 
tute was  held  to  be  above  the  equity  of  the  Chancery.** 
*  Citing  Du£e  on  Charitable  Uses  (186),  being  the  last  page^of  Sir 
Francis  Moorb's  Reading  on  the  statute  (Bridgman's  Duke,  191), 
and  he  remarks,  finally,  that  this  rule  was  changed  by  Lord  Chancel- 
lor CowpBR  and  others,  and  brought  down,  as  Lord  Eldon  said,  "'  to 
something  like  common  sense." 

I  now  call  the  attention  of  the  court  to  the  following  cases,  where 
the  bequest  or  devise  was  wholly  uncertain,  and  yet  held  good  under 
the  statute  43  Elizabeth : 

Steward  v.  JermyUy  in  1598  (Duke,  79,  Bridgman's  Duke,  360), 
where  one  having  lands  and  goods,  appointed  by  his  will,  that  ^e 
same  shall  be  sold  to  maintain  a  charitable  use,  but  did  not  appoint 
by  whom  the  sale  shall  be  made.  The  Lord  Keeper,  on  appeal  to 
him,  confirmed  a  decree  for  a  sale  by  one  J.  S.,  appointed  by  the  com- 
missioners, and  the  proceeds  to  be  applied  to  the  charitable  use, 
according  to  the  donor's  wish. 

WlngfieWe  case,  in  1629  (Duke,  80,  Bridgman's  Duke,  374). 
Money  given  for  the  good  of  the  church  of  Dulk ;  held  a  good  gift, 
notwithstanding  these  general  words. 

Goffe  V.  WM,  in  1602  (Duke,  80,  Bridgman's  Duke,  861).  Hunt 
seized  in  fee  of  the  rectory  of  Haynes,  devised  the  same  to  be  sold 
and  the  money  to  be  distributed  unto  twenty  of  the  poor  of  his 
kindred ;  held  good,  altjiough  it  did  not  appear  he  had  any  ^  poor 
kindred." 

Fisher  v.  Hill,  in  1612  (Duke,  82,  Bridgman's  Duke  484).  Mr. 
Bridgman,  probably  on  the  authority  of  Tothill  (p.  29),  says  it  was 
"  in  Chancery."    Holds  that : 

"'  When  no  use  is  mentioned  or  directed  in  a  deed,  it  shall  he 
decreed  to  the  use  of  the  poor,  although  the  feoffees  be  gentlemen 
living  out  of  town,  and  not  inhabitants  within  the  town." 

Judge  DsNio.  —  Were  all  these  cases  decided  under  the  statute 
of  Elizabeth  ? 

Mr.  Notes.  —  Many  of  them  expressly  appear  to  have  been,  and 
I  have  no  doubt  they  all  were,  and  in  many  cases  an  instrument  in 
which  there  was  a  plain  and  palpable  defect,  which  rendered  it  wholly 
void,  was  held  to  create  a  valid  charitable  use  by  virtue  of  that  sta- 
tute.   I  refer  to  Stoddard's  case,  in  1605,  as  being  almost  precisely 
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ft  legacy  be  lapsed  in  law,  yet  it  shall  tabeist  in  equity  for  a  charity 
by  virtae  of  the  statate  48  Elisabeth  : 

^  An  information  was  oxhibited  by  the  Attorney-General  for  the 
performance  of  a  charity  given  by  a  codteil  annexed  to  the  testator'a 
will,  by  which  he  devised  that  what  should  remain  and  the  residue  of 
his  estate  and  effects^  be  given  for  encooriEiging  such  nonconforming 
ministen  as  preach  Qod't  word  in  places  where  the  people  are  not 
able  to  allow  them  sufficient  and  snitable  maintenance,  and  for  the 
enconraging  of  such  as  are  designed  to  lalxHr  in  God's  vineyard  as 
dissenters,  and  appoints  two  persons  to  have  the  appointment  and 
disposal  of  the  said  charity ;  hoth  of  which  persone  died  in  the  Itfetime 
of  the  testator." 

Two  questions  arose :  first,  whether  both  the  trustees  to  whom  the 
disposal  and  i^pointment  of  the  said  charity  were  given,  dying  in  the 
lifetime  of  the  testator,  this  charity  was  not  gone^  and  in  the  nature 
of  a  lapsed  legacy.    Lord  Chancellor  King  said : 

^  The  substance  of  the  charity  remains,  notwithstanding  the  death 
of  the  trustees  before  the  death  of  the  testator ;  and  though  at  law  it 
is  a  lapsed  legacy^  yet  in  equity  it  is  subsisting ;  and  here  is  a  sufficient 
certainty  of  the  testator^s  intention  to  revive  it,  the  intention^  ihtrefore 
of  the  party  is  sufficiently  manifested  that  this  charity  should  continue^ 
within  48  Blizabeth,  cap.  4«  It  has  been  held  that  if  the  tenant  in 
tail  devise  a  charity,  though  no  recovery  is  suffered,  yet  that  it  shall 
take  place  and  be  effectual  as  an  appointment  under  43  Elizabeth." 

And  he  cited  the  principle  of  the  statute  as  interpreted  and  ap- 
plied in  the  cases  of  Attorneys Chneral  v.  Bye  (2  Yem.^  458),  and 
Same  v.  Burdett  (Id.,  755),  and  he  does  not  contend  for  it  on  an} 
other  ground  than  the  obligatory  force  of  the  statute. 

Hie  iecond  point  which  arose  there,  was  whether  this  was  a  so* 
perstitious  use  within  1  Edward  I,  cap.  14;  ^^  non-confirming  mini^ 
ters"  and  ^dissenters"  being  such  general  words,  as  that  they 
comprehend  any  persons  however  opposite  to  tiie  Church  of  England^ 
In  regiurd  to  this  the  Lord  Chancellor  said : 

^This  cannot  be  a  superstitious  use  within  the  statute,  but  the 
dissenters  here  meant  are  protestant  dissenters  acting  under  the  Tole- 
ration Act  (1  W.  &  M.,  ch.,  18.)" 

And  he  decreed  the  residuum  to  be  disposed  of  in  praesenti  and  not 
ih  a  perpetual  charity,  and  ordered  a  scheme  to  be  laid  before  him 
for  that  purpose,  llie  report  in  Equity  Cases  Abridged  "  {Charity^" 
A.  pi.  14th)  has  this  addition  as  part  of  the  will : 
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the  charity,  that  the  estate  was  given  to  persons  incapable  of  taking 
in  succession.    Lord  Keeper  Henlst  said : 

"  But  the  constant  rule  of  the  court  always  has  been,  where  a  per- 
son has  a  power  to  give,  and  makes  a  defective  conveyance  to  chari- 
tahle  uses,  to  supply  it  as  an  appointment^  as  in  Jesu£  College  ( Col- 
Union's)  case  (Hohart,  136).  *  *  *  The  only  doubt  is,  whether 
the  court  should  supply  the  defect  for  the  benefit  of  the  charity  under 
the  statute  of  Elizabeth,  and  /  take  the  uniform  rule  of  this  court 
before  and  after  the  statute  of  Elizabeth  to  have  been^  that  where  the 
uses  are  charitable  and  the  person  has  in  himself  full  power  to  con- 
vey, the  court  will  aid  a  defective  conveyance  to  such  uses." 

Such  was  undoubtedly  the  rule  after  the  statute,  but  I  think  I 
have  shown  that  it  was  not  the  rule  before.  I  refer  to  one  other 
case  (Attorney-General  v.  Sedgwick^  1  Eden,  487),  decided  in  1760, 
where  an  attempt  was  made  to  compel  a  devisee  to  increase  a  legacy 
to  a  charity,  an  amount  "  not  exceeding  £100  being  left  to  be  applied 
in  his  discretion,"  and  he  applying  only  a  portion  of  that  sum.  Lord 
Keeper  EbeNLST  said : 

^  It  is  true,  and  I  am  sorry  for  jt,  that  there  are  old  precedents  in 
this  court  where,  by  a  perverse  and  mistaken  construction  of  the  sta- 
tute of  Elizabeth,  this  court  enabled  persons  to  give  to  charities  who 
had  no  power  to  do  so  by  law ;  and  it  is  as  true  that  these  precedents 
not  only  injured  private  families  but  became  a  public  nuisance,  which 
called  upon  the  legislature  to  interpose  and  stop  them.  But  I  found 
the  equity  of  this  court  liberal  and  impartial,  and  no  respecter  of 
persons,  and,  please  Qod,  I  will  leave  it  so." 

I  have  now  laid  before  the  court  some  of  the  evidences  which  have 
guided  me  in  arriving  at  my  conclusions  in  this  case.  I  have  exa- 
mined them  with  care  and  stated  them  with  fidelity.  In  my  judg- 
ment thuy  lead  only  to  one  result,  and  I  submit  that  the  principles 
and  authorities  cited  establish,  that  general  and  indefinite  trusts  for 
charities,  such  as  are  sought  to  be  sustained  in  tiiis  case,  were  only 
maintainable  in  England  by  virtue  of  the  prerogative  of  the  Crown 
and  the  statutes  39  and  43  Elizabeths  There  is  no  case,  to  my 
knowledge,  before  those  statutes,  nor  any  warrant  except  that  given 
by  them  or  claimed  as  the  privilege  of  the  Grown,  for  sustaining 
indefinite  trusts  for  charities.  I  have  read  every  word  in  Duke, 
where  the  contrary  doctrine  would  be  found  if  it  ever  existed,  and  do 
not  find  any  such  case  there.  And,  further,  I  assert^  that,  as  our 
Court  of  Chancery  possesses  only  the  ordinary  jurisdiction  of  Chan 
eery  over  trusts,  and  the  prerogative  of  the  Crown  cannot  be  exer 
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I  maintain  Howeyer,  that  the  final  bequest  at  the  close  of  the  ood>- 
cU  of  October  i5tb,  1888,  is  also  yoicL  It  is  wholly  uncertain  as  to 
the  sum  bequeathed,  and  as  to  the  beneficiaries.  It  does  not  appear 
whether  the  societies  who  are  to  take  are  incorporated  or  not  If 
the  latter,  then  it  is  void  within  the  ruling  in  Owens  ▼.  Missionary 
Society  Methodist  Episcopal  Church  (14  N.  T.,  380),  because 
unincorporated.  Besides  this,  it  is  indefinite  and  uncertain  as  to  what 
societies,  and  where  they  are  located ;  and  there  is  no  mode  of  selec- 
tion provided  for,  if  the  executors  refuse  to  act,  or  die;  and  having 
renounced  tiiey  cannot  make  the  selection.  I  refer  again  to  Attorney^ 
General  v.  Hickman  (2  W.  Kelynge  R^  4,  pL  4  ;  2  Eq.  Cas.  Abv.,  198,  • 
title  '*  Charity,"  A  pi.  14),  as  being  conclusive  on  this  head ;  for  there 
it  was  decided  that  if  the  party  to  whom  the  discretion  was  confided, 
died,  that  dntv  could  not,  except  under  the  statute  43  Elizabeth,  be 
conferred  upon  another.  Jarman  on  Wills  (PerL  Ed.,  Vol.  1,  196) 
contains  the  principle  and  cites  some  authorities,  to  one  of  which  I 
will  refer.  The  case  of  WtUiams  v.  Kershaw  (5  CI.  Ss  Fin.,  Ill), 
where  it  was  held  that : 

^A  direction  by  a  testator  to  his  trustees  to  apply  the  residue  of 
his  personal  property  to  and  for  such  benevolent,  charitable,  and  re- 
ligious purposes  as  they  in  their  discretion  ^ould  think  most  advan- 
tageous and  beneficial,  and  for  no  other  use,  intent^  or  purpose,"  was 
void  for  uncertainty.  Again,  the  amount  to  be  appropriated  under 
this  provision  depends  on,  and  is  to  be  ascertained  by,  the  previous 
application  of  a  portion  of  the  estate,  according  to  the  directions  of 
the  first  codicil  to  the  establishment  of  a  dispensary ;  failing  which 
it  is  impossible  to  determine  the  amount  set  apart  to  general  charity ; 
and  the  bequest  necessarily  &lls.  (Chapman  v.  Brown^  6  Yes.,  404  • 
Atfy  Gen.  v.  DaviSy  9  Id.,  686  ;  Limbey  v.  Ghirr,  6  Madd.  Ch.,  151 ', 
Atfy  Gen,  v.  Hinxman^  1  Jac.  Ss  Walker,  270 ;  1  Jarman  on  Wills, 
206 ;  Boyle  on  Charities,  78-82 ;  Tudor  Char.  Trust  Act,  p.  70,  §  70.) 

We  claim,  therefore,  that  the  justice  at  special  term  erred  in  sup- 
posing, that  if  the  devise  and  bequests  for  the  dispensary  &iled,  the 
funds  to  be  devoted  to  that  purpose  sunk  into  the  residue  of  the  es- 
tate, to  be  applied  under  the  last  codicil  to  general  charity.  (Boyle 
on  Charity,  419,  420 ;  Gravenor  v.  Mallum,  Ambler,  643  ;  1  Jarman 
on  Wills,  206.)  Why,  the  very  language  of  the  last  codicil  expressly 
excludes  any  such  inference.    It  says : 

"  In  the  second  place,  after  satisfying  the  provisions  of  my  wiU  in 
regard  to  the  dispensary  mentioned  in  my  will,  or  in  the  first  codicil 
thereto,  I  give  and  bequeath  all  my  estate  then  remaining^  if  any  there 
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ahall  be,^  dsc^  leaving  no  doubt  that  the  testat 
devote  to  general  charitable  porpoees  any  portioi 
what  might  remain  after  the  dispensary  was  esta 
apart  for  its  perpetoal  maintenance,  and  that 
would  be  any.  Again,  it  was  a  part  of  the  rec 
anything,  that  was  devised  and  bequeathed  to  ti 
dispensary ;  and  it  is  well  settled  "^  that  a  residu< 
has  once  been  bequeathed  as  a  residue,  but  of 
*  *  *  m  j^  pj^r^  Qf  ^i^Q  residue,  of  which 
will  not  accrue  in  augmentation  of  the  remainin 
of  resuming  the  nature  of  residue,  devolves  as  in 

I  refer  to  Ward  on  Legacies  (32),  and  case 
also  Floyd  v.  Barker^  1  Paige  R,  480,  482  ;  Sh 
1  Swanst.  R.,  666  ;   Cldplyn  v.  Cresswell^  2  Ede 

But  even  if  the  entire  estate  should  be  ascerl 
special  term,  .still  the  sums  to  be  applied  under 
the  time  when  the  application  is  to  be  made,  an 
discretion  of  the  executors;  and  this  cannot  b 
have  renounced.    No  individual  or  society  has  a 
bequest,  or  could  compel  the  performance  of  it 
their  behalf.    It  has  been  shown  that  in  such 
Chancery  has  no  power  to  uphold  the  trust  {Fer^ 
V.  Beekman,  21  Barb.  S.  C.  R.,  565),  and  I  have 
and  hope  I  have  proved^  that  the  English  Ght 
power  to  maintain  such  a  trust  independently  of 
beth. 

The  matters  which  I  have  thus  hr  discussed 
much  time,  I  shall  not  trouble  the  court  further  v 
remaining  propositions  contained  in  my  points ; 
indulgence  in  allowing  me  to  engross  so  much  of 
attention  with  which  I  have  been  heard,  I  respec 
rests  of  my  clients  in  its  hands. 
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ABATEMENT. 

[Cf  Proceedmgs  for  Ikblor^B 

Discharge.] 

Soe  Bond,  3. 

ACCUMULATION. 

1.  A  testator,  without  violating 
any  law,  may  not  only  suspend 
the  absolute  ownership  of  his  es- 
tate during  the  continuance  of  any 
two  liyes  in  being  at  his  death, 
but  may  dispose  of  the  inoome 
annually  as  it  accrues  during  this 
period  of  suspension.  He  may 
also  give  Tested  legacies,  and  pro- 
vide fbr  their  payment  at  Aiture 
definite  periods.  It  i&  no  viola- 
tion, therefore,  of  the  dtatute 
against  accumulations,  for  a  testa- 
tor, after  rendering  his  estate  in- 
alienable for  two  lives,  to  give  pe- 
cuniary legades,  payable  at  future 
periods,  in  such  manner  as  to 
show  that  he  intended  they 
should  be  paid  exclusively  from 
income  as  it  should  accrue,  leav- 
ing the  corpus  of  the  estate  to 
Smith.— VoT,  IX.  81 
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APPORTIONMENT. 

S»  Taxis  and  Asskssments^  la 


ATTAOHMBNT» 


1.  Under  the  prooeedings  against 
a  non-resident  debtor,  all  credi- 
tors at  the  time  of  issuing  the 
first  warrant  of  attachment  against 
him,  are  entitled  to  oome  in  and 
share  in  the  distribution  of  his 
estate,  whether  they  be  residents 
or  non-residents  of  this  State  or 
the  United  States,  and  without 
regard  to  the  place  where  the 
debt  was  contracted.  In  the  Mitt- 
ter  of  BowM^i^ 90 

2.  Such  right  is  not  divested  by 
the  creditor's  being  a  party  to  a 
WMordxa  or  composition  with 
creditors,  made  in  France,  where 
the  debtor  resided,  and  confirmed 
by  its  judicial  tribunals,  which 
provided  that  the  debtor  should 
be  firee  in  his  person  and  his  pro- 
perty  id 

3.  Whatever  may  be  the  effect  of 
such  a  concordat  in  respect  to 
the  fiiture  acquisitions  of  the 
debtor,  it  does  not  discharge  the 
claim  of  any  creditor  to  share 
in  the  existing  property  of  the 
debtor.  igi 

4.  It  seems  that  proceedings  un- 
der the  French  bankrupt  system, 
never  effect  the  absolute  discharge 
of  the  debtor,  but  that  its  extent 
depends  upon  the  interpretation 
of  the  composition  between  him 
and  the  creditors.  Per  Davibs, 
J. id 
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goes  to  the  next  oi  kin.    Beek- 
man  ▼.  BoMor, 298 

iSM  CkABTTABLI  UbBI 

Trusts. 
Will. 

BILLS   OP   EXCHANGE   AOT) 
PBOMISSOEY  NOTBS. 

1.  A  promiflsory  note,  payable  on 
demand,  with  interest,  is  a  contin- 
uing security:  an  indorser  re- 
mains liable  until  an  actual  de- 
mand; and  the  holder  is  not  char- 
geable with  neglect  for  omitting 
to  make  such  demand  within  any 
particular  time.  MerriUy,  Todd^  28 

2.  Whether,  however,  the  lapse 
of  time,  or  a  failure  to  pay  interest 
at  the  customary  periods,  may 
not  subject  the  holder  of  a  note 
after  transfer  to  a  defence  exist- 
ing in  favor  of  the  maker  against 
the  first  holder,  Quere. id 

3.  A  statement  in  the  written  war- 
rant of  a  municipal  corporation 
for  the  payment  of  a  sum  certain 
at  a  fixed  time  to  E.  S.  or  order, 
that  the  same  is  payable  "out  of 
any  fhnds  belonging  to  the  city, 
not  before  q)eciaDy  appropriated," 
and  "chargeable  to  general  city 
fimd,"  does  not  deprive  the  in- 
strument of  the  character  of  a 
negotiable  promissory  note.  Bwrr 
Y.Sims, 670 

See  Frattds,  Statute  of,  1. 
Mutual  Insuranck. 

YSMDOB  AND  PuBOHASBB,  6. 

Will,  14^  16. 

BOND. 

1.  The  sureties  in  a  bond  condi- 
tioned for  the  diligent  prosecution 
of  his  application  for  a  discharge 


by  a  debtor,  under  ■eetion  12  <^ 
the  act  to  abolish  imprisonment 
for  debt  and  to  punish  fraudulent 
debtors  (ch.  300  of  1861),  are  lia- 
ble although  such  prosecution  fiul- 
ed  by  reason  of  die  inability  of 
the  Coonty  Jodge,  befiare  whom 
it  was  to  be  had,  to  discharge  his 
OMY,Earmanj.,.  148 


2.  In  case  of  the  disability  of  a 
County  Judge,  before  whom  such 
proceeding  has  been  commenced, 
it  may  be  continued  before  tiie 
nearest  County  Judge  or  Justice 
of  the  Supreme  Court id 

3.  The  deatii  of  the  prosecuting 
creditor,  after  notice  of  the  debtor's 
application  for  his  discharge^  does 
not  abate  the  proceeding. id 

BOUNDABY. 
See  Died,  1,  2,  6,  a 

BURDEN  OF  PBOOF. 
See  PamoiPAL  ahd  Aoiht. 


CABRIEB. 

L  A  common  carrier  of  money 
torn  bankers  in  the  interior  to  a 
bank  in  New  York  dty,  having 
no  notice  of  the  ownership,  except 
what  is  implied  fi^m  the  addr^s 
of  the  package,  is  authorized  to 
treat  the  consignee  as  entiUed  to 
control  the  manner  of  its  delivery. 
Sived  V.  Barney, 336 

2.  Any  delivery  which  discharges 
the  carrier  as  between  him  and 
the  consignee,  is  good  as  against 
the  consignor. id 
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8.  AocordiDgly,  where  an  express 
company  entrusted  with  a  pack- 
age of  money,  addressed  "Peo- 
ple's Bank,  173  Canal  street^  New 
York,"  by  the  direction  of  the 
bank,  d^vered  the  package  in  a 
distant  part  of  the  city  to  its  agent^ 
from  whom  it  was  stolen,  hdd^ 
that  the  consignor  to  whom  the 
package  belonged,  could  not  main- 
tain an  action  for  its  non-deli- 
very  id 


OASES  COMMENTED  UPON 

EXPLAINED  OR  OVERRULED 

• 

1.  McCvJhugh  Y.  Maarylcmd  (4 
Wheat,  116);  (khom  v.  United 
StaU8  Bank  (9  Wheat,  738),  and 
Weston  Y.  The  Oity  qf  Charleston 
(2  Pet),  examined  and  distin- 
guished. People  Y.  Commienon-' 
ers  of  Itucee  and  AmeeementBy, 192 

2.  Andrew  y.  Dieterich  (14  Wend., 
36),  OYerruled  in  part  liuaeti  y. 
SmUh, 252 

3.  T?ie  Bank  of  Rome  Y.  The  VU- 
lage  of  Borne  (19  N.  Y.,  20),  con- 
sidered and  distinguished  upon 
one  point  Starin  y.  The  Ibwn 
of  Gmoa^ 439 

4.  Marvming  t.  Tyler  (21  N.  Y., 
567),  considered  and  distzngaish- 
ed.    Dagal  y.  Sifmmone^ 491 

5.  Redpro&iy  Bank  (22  N.  Y.,  9), 
considered  and  explained.  Mat' 
ter  of  the  EolUster  Bank, 509 


CHARITABLE  USBa 

1.  A  gift  to  charity  which  is  Yoid 
at  law  for  want  (^  an  ascertained 
beneficiary  will  be  upheld  by  the 
courts  of  this  State,  if  the  thing 
given  is  certain,  if  there  is  a  com- 
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CONSIDERATION. 
jSm  Frauds,  Statxtts  or,  L 

YlNDOB  AND  PWBOHAaKB,  4 

Will,  14, 15. 


CONSIGNOR   &    CONSiaNBB. 

iSwCABRIIB. 

coNrmaENT  limitation. 

S^  Will,  12, 19,  20. 
CONTINUma  SECURITY. 

iSSM  BiLLfl  or  EXOHAHOI    AND    PbO- 
lOBSORT  NOTBS,  1,  2. 

Fbaxtds,  Statuti  or,  2,  5. 

YnnMB  AND  PUBOHABEB,  4 

CONTRACT. 
\Amgnabiiiijf  qf,] 

See  Statr  Pbisoms. 

{B^brmaUon  of.] 

See  Frauds,  StATun  or,  4 
P&AonoB,  3. 

fBeedeeiofi  of,] 

See  YsMDOR  and  Pubohaskb,  6. 

CONSTITUTIONAL  LAW. 

1.  A  State  loan  reimbursable  at 
the  pleasure  of  the  State  after 
twenty  years,  has  no  term  of  pay- 
ment ^til  the  legislature  has  fix- 
ed it  by  law.  ThePeopU  v.  Dm- 
fUeton, 247 

2.  Where  such  a  loan  was  made 
under  a  law  passed  before  the 
Constitution  of  1846,  for  the  ben- 
efit of  the  Long  Island  Railroad 


Company,  which  was  bound  to 
redeem  the  stock,  an  act  giving 
to  its  holders  the  option  of  haying- 
it  made  payable  in  1876,  is  not  in 
yiolation  of  the  constitutional  pro- 
hibition of  the  loan  of  the  State 
credit  to  corporations. id 

3.  The  act  (ch.  375  of  1852)  autho 
rizdng  any  town  of  Cayuga  to  bor- 
row money  to  aid  in  tiie  oonstruo- 
tion  of  a  railroad  upon  the  writ- 
ten consent  of  two-thirds  of  the 
resident  taxpayers,  is  constitu- 
tional and  valid.  Starin  y.  The 
Town  of  Gmoa^ 439 

4  The  act  is  not  within  the  objec- 
tion that  it  submits  any  l^slative 
question  to  the  town.  All  that 
is  submitted  is,  whether  it  is  ex- 
pedient for  the  town  to  exercise 
a  new  power  conferred  upon  it 
absolutely  by  the  legislature..  M 

5.  The  legislature  may  constitu- 
tionally designate,  or  provide  for 
the  designation  o^  Justices  of  the 
Peace  to  sit  in  the  Courts  of  Ses- 
sions by  any  law  general  or  spe- 
cial   NdKm^,  ThePeopU,, .  293 

6.  Accordingly  held,  that  a  Court 
of  General  Sessions  was  properly 
constituted  where  the  justices 
were  designated  by  name  in  a  spe- 
cial act  of  1860,  and  were  deficient 
as  to  one  of  the  qualifications  re- 
quired by  the  general  law  (ch.  470 
ofl847,  §34) ia 

See  Taxes  and  Assmbmrntb,  2,  13. 


CORPORATION. 

The  statute  (ch.  172  of  1860) 
to  prohibit  corporations  fix>m  in- 
terposine  die  defence  of  usury,  de- 
prives them  of  the  right  to  recover 


INDEX. 


back  money  paid  by  them  in  ex- 
cess of  legal  interest  Butiarvforih 
y.  OBrim, 276 

See  DiATH  OAUBID  BTNKGLI€HDfOI,  % 

Will,  24. 


OOSTa 

Where  an  appeal  is  dismissed 
in  this  court  with  costs,  general 
costs  follow  whether  the  appeal 
be  from  an  order  or  a  judgment 
All  appeals  here  stand  on  the 
same  footing.  WhvUv,  Aniho- 
«y, 164 


COUNTY  JITDGB. 
See  BoHD,  1,  2. 


OOUBT  OF  QENBRAL  SBS- 
SIONa 

Justices  of  the  sessions  are  not 
required  to  take  any  official  oath 
other  than  that  which  they  take 
as  justices  of  the  peace.  Ndson 
V.  The  People, 293 

See  OoNBTiTunoNAL  Law,  6,  6. 


OONVIOT  LABOR 
See  State  Phisohs. 

CREDIT  OP  THE  STATE. 
See  Constitutional  Law,  1,  2. 

CRIMINAL  LAW. 

See  NjEOLioiNOB,  1. 
Pekjtjrt. 
Vendor  and  Pctrohasbb,  1,  9. 
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personal  representative  of  the  de- 
ceased, which  is  wholly  distinct 
from  and  not  a  reviver  of  the 
cause  of  action  which,  if  he  had 
survived,  he  would  have  for  his 
bodily  iiyury. id 

4  Whether  a  person  entitled  to 
the  servioeB  of  another,  as  a  pa- 
rent to  those  of  a  child,  may  not 
maintain  an  action  against  one  by 
whose  negligence,  resulting  in 
death,  he  has  been  deprived  of 
such  services,  reserved  as  an  open 
question  in  this  court id 

SeeDAMAQXs. 

Neolioemci. 


DEBTOR  AND  CREDITOR 

1.  The  property  in  notes  or  bills 
transmitted  to  a  banker  by  his 
customer  to  be  credited  the  latter, 
vests  in  the  banker  only  when 
he  has  become  absolutely  respon- 
sible fbr  the  amount  to  the  depo- 
sitor. Scott  V.  Tf^  Ocean  BmiJe 
m  the  Oit/u  of  Ntnu  York 289 


place  where  the  remittance  was 
reoeived,  the  customer  continued 
to  draw  upon  him  as  before  at  an 
office  in  another  State,  where  the 
banker  did  not  suspend  busi- 
ness.   id 

4.  These  facts  create  the  relation 
of  debtor  and  creditor  in  respect 
to  moqey  received  by  the  banker, 
but  are  insufficient  to  charge  him 
with  responsibility  for  a  bill  pre- 
vious to  payment,  and  conse- 
quently to  vest  him  or  his  assgnee 
for  a  precedent  debt^  with  the  pro- 
perty in  such  bill  >. » > id 

See  Attadbmxst, 


DEDICATION. 
See  Deed,  1-3. 

DEED. 
\  OofutrrteHon  cf] 

1.   As     between     grantor     and 
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3.  The  grantor  held  to  have  dedi- 
cated such  street  $b  between  him 
and  his  grantees,  although  his 
map  represented  it  as  continuing 
through  the  land  of  an  adjoining 
proprietor,  which  closed  it  against 
any  highway  in  one  direction,  and 
such  adjoinmg  proprietor,  never, 
in  any  manner,  assented  to  the 
continuation  of  the  proposed 
street^  nor  was  any  part  of  the 
street  adopted  as  such  by  the 
public  authorities., id 

4  The  grantee  of  all  the  lots  on 
both  sides  of  the  street  thus  desig- 
nated, held  entitled  to  the  exclu- 
sive possession  of  the  proposed 
street  against  ejectment  by  the 
grantor. id 

6.  A  boundary  line  running  from 
a  post  on  the  north  bank  of  a 
creek  "thence  down  the  same 
and  along  the  several  meanders 
thereof  to  the  place  of  begin- 
ning," which  waa  also  on  the 
bank,  includes  the  bed  of  the 
stream  to  the  centre.  The  Smeca 
Nation  of  Indians  v.  Knight^ .  498 

6.  So  held,  although  the  bounda- 
ries of  the  tract  after  crossing  the 
stream  several  times,  reorossed  it 
to  reach  the  commencement  of 
the  boundary  in  questioa ...  .id 


DOMIOIL. 


iSbtf  Mabbiagb,  3. 
Will,  6,  a 


DOWER. 

1.  A  widow  is  not  dowable  of 
land  in  which  her  husband  has 
only  a  vested  remainder,  expec- 
tant upon  an  estate  for  life.     Z>m- 

rando  v.  Durando, 331 

Smith. — Vol.  IX.  82 
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Dodgt^   BoKuior   of    Ph^ps^  y. 
Pond, 69 

EQUITABIiE  MORTGAGE. 
See  Frauds,  Statutb  or,  2-6. 

BVIDENCE. 

L  The  town  clerk's  minntee  of 
the  prooeedings  of  a  town  meet- 
ing are  conclusiye.  Parol  evi- 
dence cannot  be  received  to  show 
that  the  next  annual  meeting  was 
in  fact  appointed,  by  the  minority 
of  the  voters,  to  be  held  at  a  dif- 
ferent place  than  that  stated  in 
the  minutes.  The  People  v. 
Zeyst, 140 

2.  Though  in  actions  to  try  the 
title  to  an  office,  parol  evidence 
is  in  general,  admissible  to  im- 
peach tiie  certificate  of  the  party 
holding  it)  an  obstacle  arising  firom 
the  averments  contamed  in  a  pub- 
lic record  can,  it  seems,  only  be 
removed  by  a  direct  proceeding 
to  correct  the  record. id 

3.  A  prospectus,  distributed  by  a 
life  insurance  company,  and  im- 
porting that  it  was  careftd  to  pre- 
vent forfeitures,  is  inadmissible  to 
vary  or  control  an  express  provi- 
sion in  a  policy  for  life  by  which 
it  determined  upon  the  failure  to 
pay  the  premium  on  the  first  day 
of  each  succeeding  year.  liuse 
V.  The  Mutual  Ben^  Life  Irm^ 
ranoe  Gompcmy, 516 

iSse  Damages. 

•RfAlWTAIlB 

Mutual  Insusamoi. 

PSBJURT. 

Pbinoipal  and  Aoeht,  3,  5. 

WiTNISS. 


BXBOUTOR  AND  ADMINIS- 
TRATOR 

/Si»  AOOUMULATION,   2. 

Damaoks. 

Death  o  ausbd  bt  NsoLicaaia^  3. 

Equitablb  Gonvebsioh. 

Tbustb,  3. 

Wills. 


F. 

FALSE  PRETENCHa 
See  YE2n>0B  and  Pubghaseb,  1,  7. 

EBLONY. 
See  Yendob  and  Pubohaseb,  L 

FINDING  BY  REFEREE. 
[OoMtrucHonofj 

SeeLEABS,% 

FOREIGN  LAW. 

See  Death  caused  bt  Neouctsoi^ 
1,2. 
Will,  7. 

FRAUDS,  STATUTE  OF. 

1.  The  words  "for  value  received" 
in  a  guaranty  of  a  promissory 
note,  are  a  sufficient  expression 
of  the  consideration  within  the 
statute  of  firauds.    IRUer  v.  Cook, 

495 

2.  A  parol  agreement  that  a  mort- 
gage on  land,  in  terms  securing 
9200,  shall  stand  as  security  for 
a  fiuiher  advance,  is  void.  Stodr 
dard  v.  ffari, 556 


INDEX. 


3.  The  insertion  of  a  ckuse.  in  the 
bond  enlarging  it  so  as  to  in- 
clude such  subsequent  advance 
the  mortgage  remaining  unchang- 
ed, does  not  affect  the  operatj^on 
of  the  mortgage,  nor  enlarge  the 
meaning  of  the  words  therein, 
*<  according  to  the  condition  of 
said  bond.** id 

4  Though  equity  may  enforce 
specific  performance  of  an  agree- 
ment to  make  a  mortgage,  it  will 
not  give  to  'an  executed  agree- 
ment of  the  parties  contemplating 
no  further  act  by  either,  any  dif- 
ferent effect  than  that  whidi  the 
law  attributes ;  nor  will  it  reform 
the  writing  to  make  an  agree- 
ment of  a  different  effect  &om 
that  which  the  parties  intention- 
ally entered  into. id 

5.  Money  was  adyanoed  upon  the 
security  of  a  mortgage  with  a  parol 
agreement  that  further  advances 
should  be  made :  that  the  amount 
thereof  should  be  inserted  in  the 
jond,  and  that  the  mortgage 
should  be  considered  as  security 
for  what  should  thus  be  inserted* 
After  the  mortgage  was  recorded, 
a  further  advance  was  made  and 
the  amount  inserted  in  the  bond : 
Eddj  that  the  mortgi^  could  not 
be  extended  to  cover  such  sub- 
sequent advance  even  as  against 
a  grantee  of  the  premises  who 
took  them  for  a  precedent  debt^ 
and  with  full  notice  of  all  the 
fSaota. id 


OUARANTT. 
See  Bnxs  of  Exchange  and  Pbo- 

mSSOBT  NOTBB,  1,  2. 
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INDIAN  TRIBBa 

iSbtf  TaXIB  AHD  AflSBSSMINTS,    12-ia 


INTBRBST. 
jSm  Jjxsuravoe  or  Lon. 

Wmnsa 


INTESTACY. 
See  Will,  6-8,  17 

INSURANCE  OF  LIFE. " 

1.  One  procuring  insurimce  upon 
the  life  of  another  cannot  recover 
upon  the  polic7  without  proving 
an  interest  in  the  life  insured. 
Euse  V.  Mutual  Ben^  Ihaurance 
, 616 


2.  Such  was  the  rule  at  common 
law.  The  statute,  14  George  IH, 
oh^ter  48,  prohibiting  insurance 
where  the  party  taking  the  policy 
has  no  interest  in  the  life  insured, 
10  merely  declaratory M 

See  EviDENOB,  3. 


J. 

JOINDER  OF  PARTIES. 

L  The  fraudulent  vendee  of  goods 
and  his  assignee  thereof  for  the 
benefit  of  creditors,  are  liable  to  a 
joint  action  by  the  vendor  to  re- 
cover possession.  Nkhoils  v.  Mir 
chad, 264 

2.  A  joint  action  lies  under  section 
120  of  the  Code  against  a  lessor 
and  one  who  is  a  party  to  the 


lease,  and  therem  goaranteea  the 
performance  of  the  lessor's  ooto- 
nanti.     Oirm<m  v.  P2imv,  . . .  286 


See  MoRTOAOK  of  Chattels,  2. 

JUDGMENT. 
S»  Praotici^  2,  4,  5. 


LANDLORD  AND  TENANT. 

See  JoiHDBR  or  PABnia,  2. 
Lbabb. 


LAPSa 
Ste  Wnx,  19. 

LAW  AND  FACT. 

SeeJju^  2, 

Mutual  Insiurakoi. 
New  Trial. 

LEASE. 
[Surrender  of^ 

L  inie  unexpired  term  for  a  year 
In  a  lease  for  three  years,  may  be 
surrendered  by  parol  The  sta- 
tute  (2  R  a,  p.  134,  §  6)  rdates  to 
the  estate  of  the  tenant,  and  not 
to  the  terms  of  the  instrument  by 
which  it  iscreated.  SmUhr,  Dtnh 
Un, 363 

2.  A  finding,  stated  by  the  referee 
as  one  of  fact,  that  there  had  been 
no  surrender,  construed  by  the 
help  of  his  finding  of  law,  as 
meaning  only  that  there  had  been 
no  surrender  by  writing. id 


INDBX. 


LBaAOY. 
iSse  Wills. 

LBGHmiACY. 
SeBMAMBiAxm. 


M. 

MARRIAGE. 

1.  The  presamptlon  tiiat  an  inter- 
course,  illicit  in  its  origin,  con- 
tinued to  be  of  that  character, 
may  be  repelled  by  a  contrary 
presumption  in  favor  of  marriage, 
and  of  the  legitimacy  of  ofikpring, 
although  the  circumstances  fail  to 
show  when  or  how  the  change 
from  concubinage  to  matrimony 
took  place.  Ccn^'oUeY,FerrUj.90 

2.  Thus  in  support  of  the  legiti- 
macy of  a  child,  the  facts  that 
the  father  desired  to  marry  the 
mother,  and  that,  although  he 
might  have  maintained  a  mere- 
tricious intercourse  without  oppo- 
sition from  his  &mily,  he  aban- 
doned his  home  and  parents  to 
live  with  her,  are  some  evidence 
that  he  did  contract  a  marriage, 
in  fact^  prior  to  the  birth  of  his 
child. • id 

3.  The  presumption  is  not  over- 
come by  the  &ot  that^  having 
declared  and  caused  to  be  record- 
ed his  purpose  to  solemnize  the 
marriage  by  the  public  acts  pre- 
cribed  by  the  municipal  law  of  his 
domicil,  such  purpose  was  not 
shown  to  have  been  consummat- 
ed, and  there  was  an  entry  upon 
the  record  of  such  declaration 
importing  that  nothing  came  of 
it id 
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See  Deati 
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1.   A  men 
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lien,  and  which  is  not  shown  to  be  taken 
essential  to  the  security  of  the  cor-  y.  Mgl 
porate  creditors id        po^^ 

See  Bills  or  EzosAHcn  imd  Pbomib- 
80BT  Notes,  3. 


N. 

NEGLiaENOB. 

1.  To  eject  a  passenger  from  a  rail- 
road oar,  while  in  motion,  is  so 
dangerous  an  act  that  it  may  jus- 
tify the  same  resistance  on  the 
part  of  the  passenger  as  to  a 
direct  attempt  to  take  his  life. 
Samford  ▼.  The  Mghth  Avenue 
RaOroad  Oynypany^ 343 

2.  Where  the  passenger  is  liable 
to  ejection  in  a  proper  manner, 
for  refusing  to  pay  fare,  his  resistF- 
ance  to  the  attempt  to  expel  him 
without  stopping  the  car,  does 
not  present  a  case  of  ooncnrrent 
n^ligence  on  his  part id 

3.  Where,  in  such  a  case,  the  prin- 
cipal is  responsible  for  the  act  of 
his  agent,  he  is,  it  seems^  also 
responsible  for  any  drcumstanoes 
of  aggravation  which  attended 
the  wrong. id 

See  DiATH  OAUSiD  bt  Niouoingi. 
Watebooubsi. 
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NEW  TRIAL. 

Where  after  a  trial  by  jury  a 
new  trial  is  granted  by  the  oourt 
below,  this  court  having  no 
power  to  review  a  question  of  fSsict, 
will  affirm  the  order,  if  it  can  be 
maintained  upon  any  view  to  be 
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OFFIQB  AND  OFFICER. 
JSeeEvjDmcMy  2. 

MlUTLk,  1. 

Niw  York  Onrr. 
Pbdkjipal  AXD  AoiHT. 


p. 

PAETIBS  TO  AOnON. 
See  Joinder  or  Partob. 

MORTOAOE  OF  OhATTEI^  2. 

Municipal  CoRPORATioir. 


PERJURY. 

1.  A  witness  who  testifies  faisely 
as  to  a  material  fact,  is  guilty  of 
peijury  thon^  he  was  not  a  com- 
petent witness  in  the  case,  and 
was  especially  inadmissible  to 
prove  the  particular  fact  to  which 
he  testified.  Cluimberlam  v.  The 
People, 86 

2.  So  Jieldf  where,  in  an  action  for 
diyoroe,  the  husband — ^his  wife 
having  borne  a  child — testified 
that  he  had  no  sexual  intercourse 
with  her  during  marriage. id 

8.  JR  eeems  (per  Jajos,  J.),  that  in 
aa  action  between  husband  and 
wife,  either  party  is,  since  the 
amendment  to  the  Oode  in  1857^ 
a  competent  witness  against  the 
other,  in  general  though  inadmis- 
sible to  prove  the  particular  fiict 
of  non-intercoursa id 

4.  Upon  an  indictment  of  the  hus- 
band for  peijury,  after  divorce, 
the  wife  is  a  competent  witness 
to  prove  that  she  has  had  no  sex- 
ual intercourse  with  any  other 
person. • id 


PERPETUiniS. 

See  AoouMULATioN,  1, 2. 
Trubts,  1. 


PLANKROAD  AND  TUBN- 
PIKE  ACT. 

SeeBMMMDY. 


PLEADING. 

1.  An  answer  is  snfficiait  to  set 
up  the  defence  of  usury  to  an 
action  on  a  promissory  note  where 
it  states  an  agreement^  upon  the 
application  for  a   loan,   to  give 
more  than  legal  interest,  and  that 
the  lender    deducted    firom  the 
amount  for  which,  with  interest^ 
the  note  was  made  "  about  enough, 
as  he  said,  to  buy  a  barrel  of  flour, 
which  amount)  as  the  defendants  , 
believe,  was  seven  or  eight  dol- 
lara"    Dagal  v.  SimmonSj ...  491 

2.  The  case  of  Manning  v.  Tifhr 
(21N.Y.,  567),  conad«red  and 
distinguished. id 

/Sm  Appial^  3,  4 

J<HMDER  OF  PaRCTB. 

pRAonoi,  3. 

PRACTICE. 

1.  Where  the  return  to  an  appeal 
served  on  the  respondent  is  im- 
perfect)  his  remedy  must  be 
sought  by  a  q)ecial  motion  ^to  the 
court  Rule  7,  which  allows  the 
entry  of  a  common  order  dismiss- 
ing the  appeal,  implies  only  where 
there  is  an  entire  ontiission  to  serve 
a  copy  of  the  return  within  the 
proper  tima      Bowen  v.   ToiBr 


INDEX. 


2.  The  order  making  the  judg- 
ment of  this  court  the  judgment 
of  the  court  to  which  it  sends  its 
remittitur,  is  an  order  of  course, 
and  the  omission  to  enter  it  is  a 
formal  irregularitj  which  the  court 
below  may  amend,  and  which  on 
appeal  from  subsequent  orders 
will  be  disregarded  in  this  court 
Chautauqua  County  Bank  v. 
White, 347 

S.  Where  the  complaint  was  fram- 
ed in  a  double  aspect^  praying 
damages  upon  the  breach  of  a 
written  contract^  and  also  are- 
formation  of  the  contract  if  neces- 
sary, upon  the  allegation  of  mis- 
take, the  court  should  retain  the 
action  and  give  such  relief  as  the 
plaintifr,  independent  of  any  re- 
formation of  the  contract  may 
entitle  himself  to,  although  he 
may,  upon  a  trial,  fail  to  show 
himself  entitled  to  equitable  relief 
in  the  reforming  of  the  contract 
New  York  Ice  Company  v.  The 
North  Western  Ineurance  Cympa- 
ryy  of  Oswego, 357 

4  So  long  as  a  judgment  is  sub- 
ject to  appeal,  and  perhaps  after- 
wards, it  is^  it  seems^  subject  to 
such  correction  and  modifications^ 
as  the  oourty  by  which  it  was 
pronounoed,  may  see  fit  to  make. 

id 

5.  It  is  a  mis-trial  where  no  gene- 
ral verdict  being  rendered,  the 
answers  (^  the  jury  to  specific 
questions^  not  covering  the  whole 
case  like  a  special  verdict^  are  ta- 
ken and  referred  to  the  court  at 
general  term  for  judgment  upon 
the  answers,  and  the  questions  of 
law  arising  in  the  case.  Manning 

V.  Monaghan, 539 

Smith.— Vol,  IX.  88 
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sent  of  the  requisite  number  of 
resident  taxpayers,  was,  in  point 
of  fact,  obtained  and  filed  in  the 
county  clerk's  ofl&ce,  as  required 
by  the  statute. id 

4.  The  town  is  not  bound  by  tlje 
representation  of  its  officers,  upon 
the  face  of  the  bonds,  that  such 
assent  had  been  obtained  and 
filed.  Such  representation  is  of  a 
&ct  which  goes  to  the  constitution 
of  the  agency,  and  which  is  of  no 
effect  as  against  the  alleged  prin- 
cipal   id 

5.  Where  the  act  required  that  the 
officers,  to  issue  the  bonds,  should 
first  file,  with  the  written  assent 
of  the  taxpayers,  their  affidavit 
that  the  persons,  whose  assent 
were  thereto  attached,  comprised 
two-thirds  of  all  the  resident  tax- 
payers, such  affidavit  is  not  evi- 
dence of  the  requisite  assent  in 
the  absence  of  a  provision  of  the 
statute  making  it  such. id 

6.  The  case  of  The  Bank  of  Borne 
V.  The  VtOage  of  Rome  {19  N.  Y., 
20),  considered  and  distinguished 
upon  this  point. id 

7.  Chapter  272  of  1851  gave  the 
authority  to  borrow  to  certain 
officers  of  the  town  of  Sterling, 
who  are  named  in  the  act,  upon 
obtaining  the  assent  of  two-thirds 
of  the  resident  taxpayers  appear- 
ing on  the  last  assessment  roll  It 
provided  for  the  issue  of  bonds 
bearing  interest  payable  annually 
in  1852,  and  each  of  the  three 
succeeding  years,  and  required 
the  supervisors  of  the  county  to 
levy  the  amount  of  such  interest 
on  the  town:  Hddy  that  chapter 
605  of  1853,  amending  such  act 
by  giving  the  power  to  the  super- 
visor and  railroad  conmiissionera 


of  the  town  to  issue  bonds  with 
provisions  and  stipulations  for  the 
payment  of  semi-annual  interest, 
operates  to  modify  the  entire  act 
of  1851,  so  as  to  substitute  the 
year  1853  for  the  year  1851,  and 
to  adapt  the  other  provisions  to 
this  change..... id 

8.  Accordingly,  bonds  purporting 
on  their  face  to  be  issued  under 
the  act  of  1851,  by  the  official  suc- 
cessors, in  1853,  of  the  persons 
named  in  the  act  of  1851,  and  in 
conformity  to  the  act  of  1853,  as 
above  construed,  are  to  be  deem- 
ed valid  as  against  the  objection 
that  the  power  could  only  be  ex- 
ercised by  the  persons  and  in  the 
manner  prescribed  by  the  original 
act id 

See  Neoligenos,  3. 


PRINCIPAL  AND  SUEETY. 
See  Bond,  1,  2. 

PRIVILEGB. 
/SmMujtia,  2. 

PUBLICATION.     . 
See  Will,  1-3. 

R 

BECEIVEB. 
iS^  Banks  and  Banking  AasooiA- 

TIONS. 

BECORD. 

iS^EviDENGB,  2L 
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STATE  PRISONS. 

L  The  statute  concerning  the  la- 
bor of  convicts  in  state  prisons 
(ch.  460  of  1847,  §  77)  does  not 
require  the  contract  for  their  em- 
ployment to  state  the  precise 
number.  It  is  sufficient  te  fix 
the  muTJ^iiyn  and  minimum,  as 
from  fifty  to  one  hundred.  Hor- 
nery.  Wood, 350 

2.  A  provision  in  such  contract^ 
giving  the  right  to  enlarge  the 
time  of  its  oontinuanoe  from  three 
to  five  years  is,  it  seems,  valid- 
If  otherwise,  it  is  void  only  as  to 
the  additional  years,  but  valid  as 
to  the  three. id 

3.  Such  a  contract  is  assignable. 
The  position  of  a  contractor  for 
convict  labor  is  not  one  of  pubUc 
confidence  or  duty. id 


STBEETa 
^Deed. 

SUBKENDER. 
See] 


SURROGATE'S  COURT. 
See  Appeal,  1. 

SUSPENSE. 
[Cf  Oumenihip  or  Power  of  Aliena-' 

UofL] 

See  AoouMULATioN,  1,  2. 
Tbustb. 
Will,  9, 12,  la 


TAXES  AND  ASSESSMENTa 

1.  Stock  in  the  public  debt  of  the 
United  States,  whether  owned  by 
individuals  or  by  corporations,  is 
taxable  under  the  laws  of  the 
State.  The  People,  eso  reL  The 
Bank  ofihe  CommantoecM  v.  The 
Commissioners  of  Taaes  and  As- 
eessmenie  for  the  City  and  Oouniy 
of  New    York, 192 

2.  The  taxation  by  the  State  of 
property  invested  in  a  loan  to  the 
Federal  GU>vemment^  is  not  for- 
bidden by  the  Oonstitution  of  the 
United  States  where  no  unfriend- 
ly discrimination  to  the  United 
States,  as  borrowers,  is  applied 
by  the  State  law,  and  property  in 
its  stock  is  subjected  to  no  greater 
burdens  than  property  in  general 

id 

3.  Whether  Congress,  for  the  pur- 
pose of  giving  effect  to  its  powers 
to  borrow  money,  and  of  aiding 
the  public  credit^  may  constitu- 
tionally enact  that  a  stock  to  be 
issued  by  the  Federal  Govern- 
ment shall  be  exempt  fi*om  taxa- 
tion,   Quere. id 

4  The  caads  of  IfeOuBoughY.  Ma- 
ryhnd(^  Wheat,  116);  Oebom 
V.  United  l&aies  Bank  (9  Wheat, 
738),  and  Weston  v.  The  OUy  of 
Oharleston  (2  Pet),  examined  and 
distinguished. id 

5.  Under  the  statutes  of  this  State 
relating  to  taxation,  the  personal 
property  of  a  resident  actuaUy  sit- 
uated in  another  State  or  country 
is  not  to  be  included  in  the  assess- 
ment against  him.  On  the  other 
)iand,  the  personal  iMX>perty  of  a 
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non-reddent^  which  is  situated 
here,  is  liable  to  taxation  with 
such  exceptions  only  as  the  sta- 
tute laws  have  made.  Ho^  t. 
Commissionen  oflhxes^ 226 

6.  But  these  rules  apply  only  to 
property  whidi  is  capable  of  hav- 
ing an  aotual  eihtSf  and  has  one 
within  or  without  the  State.  Pro- 
perty merely  in  transit  through 
the  State  is  not  taxable.  Debts 
and  choses  in  action  in  general 
follow  the  domicil  of  the  owner. 
Ships  at  sea^  if  registered  at  a  port 
within  the  State,  have  no  sUtu 
elsewhere,  and  are  to  be  assessed 
here id 

7.  The  relator,  residing  in  the  city 
of  New  York,  was  assessed  in 
respect  to  capital  invested  in  bu- 
siness in  New  Orleans,  and  in 
respect  to  chattels  upon  his  farm 
in  New  Jersey:  5eW,  that  the 
assessment  was  erroneous id 

8.  The  goods  of  a  non-resident 
owner,  sent  to  this  State  for  the 
purpose  of  sale,  without  reinvest- 
ment of  the  proceeds,  are  not 
liable  to  taxation  under  chapter 
37  of  1855,  section  1.  The  Par- 
ker MiBs  V.  The  OcmmiBgumars  of 
Jbooesand  As8e8$ments, 242 

9,  That  act  is  designed  to  reach 
the  capital  of  non-residents  em- 
ployed within  this  State  in  a  con- 
tinuous business,  and  not  property 
sent  here  only  as  to  a  market  for 
sale. id 

10.  Under  the  Revised  Statutes 
(vol  1,  p.  391),  the  assessment 
of  land  to  a  person  who  was 
neither  the  owner  nor  occupant 
is  void.   WhUney  v.  ThoTncUj .  281 
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Indian  occupants  is   unconstitu- 
tional and  void id 

15.  The  lands  of  Indian  tribes  were 
not  subject  to  assessment  for  tax- 
es under  the  general  provisions  of 
the  Revised  Statutes.  The  policy 
of  our  laws,  until  ^changed  by  the 
statute  of  1840,  regarded  the  In- 
dians within  our  borders  as  dis- 
tinct communities,  not  embraced 
within  the  administrative  arrange- 
ment of  towns  and  counties, 
though  resident  within  their 
bound& id 

16.  But  such  lands  were  taxable 
when  the  Indian  tribes,  although 
actually  occupying  the  Buffalo 
reservation,  were  so  doing  under 
a  treaty  which  had  extinguished 
their  ownership,  and  provided  for 
their  removal  beyond  the  Missis- 
sippi within  the  period  at  which 
the  purchaser  at  a  tax  sale  would 
be  entitled  to  possession id 

17.  Lands  thus  occupied  were  pro- 
perly assessed  as  non-resident 
lands.  The  possession  which,  un- 
der the  Revised  Statutes,  would 
justify  their  assessment  to  the 
occupant,  where  the  owner  resi- 
ded in  another  town,  must  be  the 
possession  of  persons  themselves 
liable  to  taxation. id 

18.  The  entire  Buffido  reservation 
having  been  returned  for  the  non- 
payment of  taxes,  and  the  several 
lots  into  which  it  was  divided 
having  been  subsequently  return- 
ed for  the  non-payment  of  other 
taxes,  the  Comptroller  was  autho- 
rized to  apportion  the  taxes  upon 
the  whole  tract,  or  portions  of  it 
which  had  been  assessed  in  gross, 
among  the  several  lots  in  propor- 
tion to  their  area,  treating  them 
as  equally  valuable  in  proportion 


to  quantity ;  and  his  sale  of  the 
several  lots  for  the  taxes  as  thus 
apportioned  was  regular  and 
valid. td 

See  GOMPTBOLLXB. 


TOLLS. 
\ActionJbr.\ 

SeeRsMSDY, 

TRUSTS. 

1.  A  bequest  of  a  sum  of  money 
to  be  invested  in  land,  of  whidi 
the  rents  and  profits  are  to  be  ap- 
plied to  certain  beneficiaries  dur- 
ing fifteen  years,  the  land  then  to 
be  sold  and  the  proceeds  divided 
amongst  the  same  persons,  is  void, 
because  it  contemplates  a  trust 
which  would  unlawfully  suspend 
the  power  of  alienation.  Beekman 
V.  BoneoTy 298 

2.  And  where  such  a  bequest 
leaves  the  sum  not  exceeding  a 
certain  limit,  in  the  discretion  of 
executors  and  the  executors  have 
renounced,  the  gift  cannot  be  sus- 
tained as  a  pecuniary  legacy  by 
disregarding  the  void  directions  to 
convert  it  inte  land,  and  then  to 
re-convert  it  into  money.  The 
amount  being  unascertained,  the 
bequest  wholly  fiuls. id 

3.  An  executor  who  renounces  his 
office,  the  renunciation  being  fol- 
lowed by  many  years  of  total  non- 
interference with  the  estate,  is 
deemed  also  to  have  renounced 
the  trusts  conferred  by  the  wiD, 
which  are  personal  and  discretion 
ary id 

See  Obasjtasle  TJeaa. 
Will. 
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U. 

USURY. 

See  Corporation,  1. 


VENDOR  AND  PURCHASER 

1.  The  definition  in  the  2d  Revised 
Statutes,  page  702,  section  30,  of 
the  term  "/efony,"  when  used  in 
a  statute,  has  not  so  changed  the 
common  law  as  to  prevent  a  pur- 
chaser in  good  faith  and  for  value, 
obtaining  title  to  goods  which  the 
original  vendee  procured  by  false 
pretenses. ,   Fassett  v.  SmUh, . .  252 

2.  The  case  of  Andrew  v.  Dieterich 
(14  Wend.,  36),  in  this  respect 
overruled. ^ 

3.  The  possession  by  a  husband  of 
his  wife's  real  estate  is  to  be  taken 
as  her  possession,  so  as  not  to  put 
a  purchaser  upon  inquiry  as  to  the 
rights  of  a  third  person  of  whom 
the  husband,  to  cover  his  own 
fraud,  took  a  lease,  unknown  to 
the  purchaser id 

4.  A  creditor  who  took  from  his 
debtor  a  mortgage  declared  to  be 
a  continuing  security  for  an 
amount  less  than  the  debt^  held  to 
have  made  subsequent  advances 
on  the  fidth  of  the  mortgage,  al- 
though the  original  indebtedness 
was  never  reduced,  but  was  con- 
tinually increasing. id 

5.  The  fraudulent  vendee  of  goods 
and  his  assignee  thereof  for  the 
benefit  of  creditors,  are  liable  to  a 
joint  action  by  the  vendor  to  re- 
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the  stream  is  liable  only  for  such 
injury  as  resolts  from  the  wan^  of 
due  skin  and  care  in  so  arranging 
the  necessary  works  as  to  avoid 
any  danger  reasonably  to  be  anti- 
cipated from  the  habits  of  the 
stream  and  its  Hability  to  floods. 

id 

WILL. 

[EceouUonof] 

1.  The  publfcation  of  a  will  may 
be  made  in  any  form  of  commu- 
nication by  the  testator  to  l^e 
witnesses,  whereby  be  makes 
known  to  them  that  he  intends 
the  instrument  to  take  effect  as 
his  will     ChjfinY.  Chffm^,.,     9 

2.  So,  too,  the  testator's  request 
to  the  witnesses,  to  subscribe  the 
attestation,  may  be  made  through 
any  words  or  acts  which  clearly 
evince  that  desire  to  them ;  and 
the  publication  may  be  incorpo- 
rated with  the  request id 

3.  Accordingly,  where  one  of  the 
witnesses,  in  the  presence  and 
hearing  of  the  other,  whose  atten- 
dance was  by  the  testator's  pro- 
curement^ asked  the  testator,  "  do 
you  request  me  to  sign  this  [t^e 
paper  lying  before  them]  as  your 
wUl,  as  a  witness  ?  "  and  the  tes- 
tator said  "  yes" :  Beldf  sufficient 
as  a  request  to  both  the  witnes- 
ses, and  as  a  publication  of  the 
will id 

4  That  the  draftsman  of  the  will 
takes  a  legacy  under  it^  is  suspi- 
cious only  in  connection  with 
other  circumstances  indicative  of 
fraud  or  undue  influence. id 

6.  Secrecy  in  the  execution  of  the 
will,    contrived  by  the  testator 


himself  regarded  as  in  nowise 
impeaching  it;  nor  a  preference 
of  collatenil  relatives  over  his 
wife,  under  the  proved  and  pre- 
sumable circumstances  of  the 
casa id 

6.  Whether  a  deceased  person 
died  intestate  or  not^  is  to  be  de- 
termined by  the  law  of  the  place 
where  he  was  domiciled  at  the 
tune  of  his  death.  That  is  the  law 
which  prescribes  the  requisites 
to  the  valid  execution  of  a  wiU 
of  personal  estate.  MovUtrie  v. 
HmU, 394 

7.  Our  statute  (Laws  of  1830,  p. 
389,  §§  63-69)  prohibitmg  the 
admission  to  probate  of  a  foreign 
will  of  personal  estate,  unless  exe- 
cuted according  to  the  law  of  the 
place  where  it  was  made,  relates 
only  to  the  case  of  a  person  domi- 
ciled out  of  this  State  at  the  time 
of  his  death, id 

8.  Accordingly,  where  a  citizen  of 
South  Carolina  executed  his  will 
in  such  manner  as  to  be  a  valid 
bequest  of  personal  property  ac- 
cording to  the  law  of  that  State, 
but  not  of  New  York,  and  sub- 
sequently established  his  domicil 
and  died  in  this  State :  Edd^  that 
he  died  intestate  in  respect  to 
personal  property  within  our  juris- 
diction.   , id 

[GorutrtuHon  qf.} 

9.  The  statute  (1  R  S.,  726,  §  40) 
giving,  to  the  persons  presump- 
tively entitled  to  the  next  event- 
ual estate,  income  accruing  during 
a  suspension  of  the  absolute 
owner^iip,  and  of  which  no  dis- 
position nor  valid  accumulation  is 
directed,  is  applicable  in  respect 
to  the  income  of  personalty  only 
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where  sooh  inoome  is  derived 
from  some  speotfic  fund,  or  is  dis- 
tinguishable ^m  that  of  all  other 
property.  PMI^^b  BdmUot  v, 
Pandy 69 

10.  Aooordingly  where,  as  in  this 
case,  no  interest  was  given  to  the 
residuary  legatees  in  that  portion 
of  the  estate  devoted  to  the  pay- 
ment of  specific  legacies,  and  the 
latter  are  payable  out  of  both  in- 
come and  principal,  the  surplus 
accruing  in  any  year  belongs  not 
to  the  residuary  legatees,  but  to 
the  next  of  kin. id 

11.  The  executors  held  to  have  no 
power  to  anticipate  the  payment 
of  legacies  on  a  rebate  of  interest 
during  the  period  in  which,  accord- 
ing to  the  testator's  intention,  the 
legacies  are  to  be  paid  from  in- 
come.   •  *^ 

12.  A  bequest  to  executors,  of  $60,- 
000,  to  be  applied  by  them  to  the 
erection  of  a  college  in  Liberia  it 
$100,000  should  be  raised  for 
that  purpose  in  this  country  is 
void,  as  depending  upon  a  contin- 
gency which  may  never  happen, 
without  any  limitation  of  the  pe- 
riod of  suspense ,. .  id 

13.  Such  bequest  is,  it  seems,  also 
void  for  indefiniteness  as  to  the 
object,  and  because,  after  the  ap- 
plication of  the  money  by  the  ex- 
ecutors, no  provision  is  made  as 
to  the  ownership  of  the  property 
into  which  it  may  be  converted, 
or  for  the  substitution  of  compe- 
tent trustees  in  place  of  the  execn- 
tors. id 

14.    An  instrument^  executed  by  the 

testator  in  his  lifetime,   declaring 

ids  purpose  to  place  $100,000  m 

the  ^nds  of  hfe  son   for  charita- 

Sjfira,— Vol.  IX.  84 
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Toid     fbr    unoerUintj     in    the 
amount id 

19.  Devise  and  bequest  to  the  tes- 
tator's son  of  real  and  personal, 
38tate  for  life,  to  go  to  his  heirs 
in  case  he  died  leaving  issue,  and 
in  case  he  should  die  without 
issue,  to  go  to  the  testator's  ne- 
phews and  nieces.  The  son  djring 
without  issue  before  the  testator 
there  is  no  lapse,  but  the  con- 
tingent limitation  takes  effect  in 
favor  of  the  nephews  and  nieces. 
Dovmmg  v.  MarshdO^ 366 

20.  Personalty  bequeathed  to  the 
executors  in  trust  to  i^ply  the  in- 
come to  the  son's  support  during 
life,  and  the  principal  to  be  paid 
to  his  issue,  passed  to  the  nephews 
and  nieces,  under  a  contingent 
limitation  in  their  fistvor  of  all  the 
real  and  personal  estate  devised 
and  bequeathed  to  the  son ;  the 
testator  having  elsewhere  in  the 
will  refered  to  this  ftmd  as  a 
part  of  his  son's  estate,  though  he 
had  only  a  beneficial  interest 
therein  for  life id 

21.  Under  a  devise  of  land,  one- 
third  part  to  the  children  of  the 
testator's  brother  A,  in  equal 
shares,  and  one-third  part,  to  the 
children  of  his  brother  B,  the 
children  of  each  class  take  the 
share  belonging  to  their  dass  as 
tenants  in  common. id 

22.  Where,  by  reason  of  a  legal  in- 
capacity but  one  of  the  persons 
of  a  class  can  take,  that  one  takes 
all  the  estate  which  the  devise, 
by  its  terms,  gives  to  the  whole 
class. id 

23.  Where,  by  reason  of  their  alien- 
age, none  of  the  class  is  compe- 


tent to  take,  the  estate  does  not 
pass  to  the  residuary  devi^^es, 
but  desoendff  to  the  heirs  of  the 
testator. id 

24.  The  will  attempted  to  devise 
real  estate,  used  as  a  manu£u;- 
turing  establishment)  to  the  exe- 
cutor in  trusty  to  continue  the  fac- 
tory in  operation  for  two  Uve«  in 
being,  and  upon  the  death  of  the 
survivor  of  them,  to  sell  the  same ; 
the  income  of  the  property,  and 
the  proceeds  after  its  conversion, 
to  be  distributed  to  one  unincor- 
porated association  and  three  cor- 
porations, for  religious  and  chari- 
table purposes:  -fleW,  that  the 
provision  &iled  as  a  trust  to  receive 
and  apply  the  rents  and  profits  of 
real  estate,  because  the  lives  on 
which  the  trust  depended,  were 
those  of  persons  having  no  inte- 
rest in  its  performance,  while  the 
statute  (1  R  S.,  p.  728,  §  56, 
subd.  3)  requires  it  to  b^  depend- 
ent upon  the  life  of  the  benefi- 
ciary. 

2.  The  trusts  attempted  to 
be  created  are  valid  as  powers 
in  trust)  so  far  as  the  beneficia- 
ries are  competent  to  take  by 
jlevise. 

3.  The  provision  is  void  both 
as  to  real  and  personal  estate, 
so  £eu:  as  respects  the  unincor- 
porated association. 

4.  The  prohibition  in  the 
statute  of  devises  to  corpora- 
tions not  expressly  authorized 
to  take  by  the  leg^ture,  ren- 
ders void  the  power  so  &r  as  it 
would  operate  to  give  the  rents 
and  profits  of  land  for  the  bene- 
fit of  the  corporaUons  not  thus 
authorized.  They  can  take  no 
interest  in  land  under  a  power 
created  by  will 
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